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THE  SECOND  AVENUE  R.R.  Co.,  Appellant,  t;.  SOLO- 
MON MEHRBACH,  Impleaded,  et  al.,  Respondent. 

Chnoersion  elements  of  ^unauthorized  dispodtion  of  property  by  agenty  when 
eomtitutee.  — Damagee. 

If  an  agent  entrnsted  with  property  of  a  principal,  parts  with  it,  in  a  way, 
or  for  a  purpose  not  authorized,  he  is  liable  for  a  conversion  ;  this, 
though  the  act,  taken  by  itself,  corresponds  to  what  was  authorized,  and 
the  fact  that  the  original  taking  by  the  agent  was  not  tortious,  does 
not  alter  the  character  of  the  subsequent  acts  constituting  a  conversion. 

That  the  wrong-doer  should  receive  some  benefit  from  his  act,  is  not  an 
element  of  conversion. 

Accordingly,  where  defendant,  the  president  of  a  corporation,  is  authorized 
to  raise  money  for  it,  by  way  of  loan  on  his  personal  note  secured  by 
bonds  belonging  to  the  company,  and  he  gives  his  note  for  a  certain 
sum,  secured  by  said  bonds  and  by  other  securities  owned  by  a  third 
party,  and  pays  over  to  the  company  a  portion  of  the  moneys  so  raised, 
and  the  balance  to  said  third  party  ;  such  act  constitutes  a  conversion. 

Though  the  amount  so  paid  to  the  company  be  equal  to  the  sum  which 
could  have  been  raised  had  its  said  bonds  been  pledged  alone,  yet,  it 
cannot  be  held  that  the  company  is  not  harmed. 
Vol.  XVnL— 1 
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The  additional  amount  beyond  that  received,  which  the  company  is  obliged 
to  pay,  on  a  settlement,  to  regain  the  bonds,  is  an  element  of  damage. 

Before  Sedgwick,  Ch.  J.,  and  0' Gorman,  J. 

Deoided  January  7,  1884. 

Appeal  by  plaintiff,  from  jadgment  dismissing  the  com- 
plaint at  the  close  of  plaintiff's  case. 

The  action  was  for  an  alleged  conversion  of  bonds 
made  by  plaintiff.  The  first  cause  of  action  which  is  the 
one  considered  in  the  opinion,  was  for  the  conversion  of 
thirty-two  bonds  made  by  plaintiff,  and  its  property, 
which  defendant  Mehrbach,  then  the  president  of  the  com- 
pany, pledged,  together  with  certain  bonds  of  the  Houston 
Street,  &c.  Perry  Co.,  the  property  of  his  brother,  to  secure 
said  Mehrbach' s  personal  note  for  $60,000  ;  a  portion  of  the 
money  raised  by  said  transaction,  viz.,  $20,000,  he  paid  to 
plaintiff,  and  the  balance,  $30,000,  to  his  brother.  The 
evidence  tended  to  show  that  defendant  Mehrbach  had 
authority  to  raise  money  for  the  company's  sole  benefit, 
by  his  personal  no|;e  secured  by  bonds  belonging  to  said 
company.  There  was  no  evidence  that  at  the  time  of  the 
receipt  of  said  $20,000,  there  was  knowledge  on  the  part  of 
the  company  of  the  nature  of  the  transaction  by  which  the 
loan  was  effected.  There  was  evidence  tending  to  show 
that  when  the  bonds  were  redeemed,  the  company  was 
obliged  to  pay  a  greater  sum  to  recover  them,  than  the 
amount  of  the  loan  thereon  and  interest.  Further  facts 
appear  in  the  opinion. 

Hutchins  &  Piatt  and  Austin  G.  FoXy  for  appellant. — 
I.  This  use  of  the  plaintiff's  property  was  wrongful,  and 
was  a  conversion  of  the  property  for  which  the  defendant 
is  liable.  The  only  authority  that  Mehrbach  had  was  to 
pledge  the  bonds  as  security  for  a  loan  to  the  plaintiff,  and 
in  pledging  them  as  security  for  a  loan  to  himself  or  his 
brother,  he  was  guilty  of  a  conversion  of  the  bonds.  The 
court  below  seemed  to  think  an  action  upon  the  case  might 
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lie,  but  not  an  action  for  conversion.  Bat  upon  the  case  at 
bar,  the  Importers'  and  Traders'  Bank  held  each  bond  for 
the  whole  loan.  If  the  bonds  of  the  Houston  Street  and 
West  Pavonia  Perry  Company  had  became  worthless,  the 
bank  would  have  held  the  plaintiflFs  bonds  for  the  whole 
loan  and  any  unaidhorized  use  of  another's  property 
amounts  to  a  conversion  (Kennedy  d.  Strong,  \A  Johns.  128 ; 
Dickinson  v.  Dudley,  17  Hun^  669  ;  Laverty  v.  Sneihen,  68 
N.  r.  522;  Syeds  z?.  Hay,  4  T.  JR.  260  ;  Thrall  v.  Lathrop,  30 
Vt.  307  ;  Wheelock  v.  Wheelwright,  6  Mass.  103). 

U.  The  defendant,  Mehrbach,  is  liable  although  he  did 
not  take  the  bonds  to  the  bank  himself.  He  took  them 
from  the  plaintiffs,  and  gave  them  to  the  defendant  Fel- 
lows, to  pledge  as  security  for  the  loan  of  $50,000  (Hynes 
V.  Patterson,  28  Hunj  528  ;  Laverty  v.  Snethen,  68  Jf.  T. 
622). 

III.  The  plaintiff,  by  receiving  the  sum  of  $20,000, 
''retaining  it  and  entering  the  loan  upon  the  books  of  the 
corporation,"  did  not  waive  its  right  ''  to  treat  the  bonds 
as  a  conversion  by  the  defendant."  The  conversion  was 
complete  the  moment  that  the  bonds  were  subjected  to  a 
lien  for  the  $30,000  advanced  for  the  brother  of  the  defen- 
dant, Mehrbach.  There  is  no  evidence  whatever  that  any 
of  the  plaintiff's  officers,  except  the  two  defendants,  knew 
of  this,  or  had  any  reason  to  suspect  it,  until  several  months 
afterwards.  But  the  court  below  said  that  the  plaintiffs 
ought  to  have  found  it  out.  The  defendant,  Mehrbach, 
was  the  plaintiff's  agent  for  the  purposes  of  this  transac- 
tion, and  it  would  seem  a  little  odd  that  he  is  to  escape 
liability  because  he  did  not  teU  some  one.  A  right  of 
action  being  once  complete  can  be  discharged  by  the  plain- 
tiff only  by  a  release,  or  accord  and  satisfaction  (Bosan- 
QUET,  J.,  in  Baylis  v.  Usher ;  Gonnah  v.  Hale,  23  Wend. 
462,  470). 

IV-  The  form  of  action  was  proper.  The  court,  in 
dismissing  the  complaint,  said:  ^^  The  most  that  can  be 
said  is,  that  if,  from  the  manner  in  which  the  pledge  was 
made  and  loan  obtained,  the  plaintiff's  corporation  sns- 
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tained  any  special  daitiage,  that  then,  upon  pleading  all 
these  facts,  the  plaintiff  might  maintain  an  action  upon  the 
case."  {a)  But,  under  the  Code,  if  on  the  facts  proved 
the  plaintiff  is  entitled  to  relief,  he  has  the  right,  at  least, 
to  have  them  submitted  to  a  jury,  (b)  But  even  at  com- 
mon law  the  form  of  action  was  proper  (McMorris  v.  Simp- 
son, 21  WcTid.  610 ;  Laverty  7).  Snethen,  68  N.  T.  622 ; 
Murray  v.  Burling,  10  Johns.  172). 

Y.  If  the  plaintiffs  had  a  cause  of  action,  it  was  error 
to  dismiss  the  complaint,  whether  they  proved  special 
damage  or  not.  They  were  entitled,  at  least,  to  nominal 
damages.  But  they  proved  special  damages  to  the  extent 
of  $12,783.53. 

YI.  This  action  lies,  notwithstanding  that  the  plaint- 
iffs have  recovered  possession  of  the  bonds.  The  action 
is  not  to  recover  the  bonds,  but  damages  for  their  conver- 
sion, and  the  measure  of  damages  is  the  amount  which  the 
plaintiffs  had  to  pay  in  order  to  regain  possession  of  the 
bonds  (Murray  v.  Johnson,  10  Johns.  172). 

YII.  It  was  not  necessary/ to  prove  that  the  defendant, 
Mehrbacb,  received  any  benelit  from  the  transaction  (Bris- 
tol V.  Burt,  7  Johns.  254 ;  Connah  u.  Hale,  23  Wend,  462). 

YIIl.  It  was  not  necessary  to  show  a  wrongful  intent 
on  the  part  of  the  defendant,  Mehrbach,  for  it  is  not  an 
essential  element  of  the  conversion  (Boyce  v.  Brockway,  31 
N.  T.  490,  493 ;  Poucher  v.  Blanchard,  86  N.  Y.  256  ; 
Robinson  v.  Chemical  National  Bank,  Id.  404). 

Smithy  Allan  &  Smithy  for  respondent. — I.  The  facts 
show  authorization  for  the  defendant's  acts;  ratification 
of  them  after  they  were  done  ;  and  the  receipt  of  the  avails 
of  his  efforts  in  their  behalf  ;  therefore,  conversion  will  not 
lie. 

II.  The  acts  of  the  defendant  came  under  the  authority 
imposed  upon  him  by  the  by-laws.  He  had  "chief  man- 
agement, control,  and  supervision  of  the  affairs  of  the  com- 
pany." 

III.  The  evidence  shows  that  the  plaintiffs  are  estopped 
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from  claiming  that  defendant's  acts  were  done  without 
authority.  The  legal  effect  is  the  same,  where  acquiescence 
is  proved,  and  where  ratification  is  proved,  as  if  the  party 
doing  the  acts  had  been  expressly  directed  to  do  them 
{Story  Agency,  §  87,  9th  Ed. ;  1  Domat  Civ.  Law,  tit.  16, 
§  3,  art.  1 ;  2  Kent  Comm.  §§  41,  622-623  ;  Story's  Agency, 
§  92  ;  Johnson  v.  Jones.  4t  Barb.  369).  It  is  now  well  settled 
in  America  that  the  employment  and  authority  of  an  agent 
may  be  inferred  and  implied  from  the  adoption  and  recog- 
nition of  the  acts  of  the  agent  by  such  corporation  {Story's 
Agency,  §  52 ;  Bank  of  U.  S.  v.  Dandridge,  12  Wheat  64 ; 
Darst  V.  Gale,  83  III  136 ;  Kelsey  v.  National  Bank,  2 
2  Penn.  St.  426-429 ;  Marsh  v.  Fulton,  10  Wall.  676-684). 
In  Ninen  v.  Belknap  (2  Johns.  689),  Thompson,  J.,  says : 
"  In  equity,  therefore,  where  a  man  has  been  silent  when 
in  conscience  he  ought  to  have  spoken,  he  shall  be  debarred 
from  speaking  when  conscience  requires  him  to  be  silent.'' 
See  also,  2  Parsons  on  Contracts,  n.  2  ;  794  n.  9. 

By  the  Ooubt. — Sedgwick,  Ch.  J. — It  will  be  assumed 
that  the  plaintiff  had  authorized  the  defendant  to  pledge 
its  bonds  for  the  purpo^  of  borrowing  money  for  the  cor- 
poration. Yet  if  the  evidence  did  not  conclusively  ehow, 
it  would  have  sustained  a  finding  by  the  jury,  that  the 
authority  was  confined  to  a  pledging  of  the  bonds  for  the 
sole  benefit  of  the  corporation,  and  did  not  extend  to  pledg- 
ing the  bonds  for  the  benefit  of  any  other  than  the  corpo- 
ration, or  for  the  benefit  of  the  corporation  in  part  and  of 
another  in  part. 

It  may  be  assumed  also,  that  one  authorized  mode  of 
borrowing  money  for  the  corporation,  was  upon  the  note  of 
the  defendant  secured  by  the  bonds  of  the  corporation. 
The  defendant  made  his  note  for  $50,000,  and  obtained  upon 
it  a  loan  of  like  amount,  giving  as  security  for  its  repay- 
ment 32  bonds  made  by  the  plaintiff  and  50  bonds  of  the 
Houston  Street  Ferry  Company.  Of  the  loan  obtained  by 
the  defendant,  he  handed  over  to  his  brother  $30,000  and  to 
the  plaintiff  $20,000.    The  pledging  of  the  bonds  of  the 
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plaitttiflf  was  as  much  for  the  benefit  of  the  defendant  or 
his  brother,  as  of  the  plaintiff.  This  had  not  been  autho- 
rized by  the  plaintiff,  and  was  a  conversion.  The  decision 
in  Laverty  v.  Snethen  (68  If.  T.  522),  supports  this  con- 
clusion and  it  cites  cases  enough  to  make  all  the  distinc- 
tions that  it  would  be  expedient  to  examine.  The  rule  is, 
that  when  the  disposition  itself  of  property  by  an  agent 
has  been  made  in  accordance  with  authority  given,  it  is 
not  conversion,  and  any  cause  of  action,  if  one  exist,  must 
be  based  upon  some  other  act  of  the  agent  which  is  wrong- 
ful, if  such  were  done.  If  the  disposition  is  unauthorized, 
it  is  a  conversion. 

The  act  will  be  a  conversion,  although  taken  by  itself, 
it  corresponds  to  what  was  authorized,  if  it  be  done  by  the 
agent  in  derogation  of  the  claims  or  rights  of  the  prin- 
cipal. 

In  Covell  V.  Hill  (6  N.  T.  374),  the  plaintiff  had  made  a  con- 
ditional sale  of  lumber.  The  conditional  purchaser  shipped 
the  lumber  and  received  a  bill  of  lading  in  the  name  of  the 
plaintiff,  the  owner.  He  substituted  for  this,  a  paper  signed 
by  himself,  which  stated  a  shipment  in  his  own  name^s  con- 
signor and  delivered  it  with  the  lumber  to  the  defendants  as 
(Consignees,  and  received  advances  from  them.  The  owner 
plaintiff,  notified  the  consignees  defendant,  that  he  owned 
the  lumber  and  insisted  that  the  defendants  should  sell  it 
for  him.  They  in  fact  sold  the  lumber,  to  protect  their 
advances  to  the  conditional  purchaser.  The  opinion  says, 
"  the  judge  submitted  the  question  to  the  jury  to  decide 
whether  the  defendants  sold  the  lumber  for  themselves, 
claiming  the  right  to  do  so,  after  notice  that  it  belonged  to 
the  plaintiff,  and  instructed  them  that  if  they  did,  such  act 
would  be  evidence  of  a  conversion.  In  this  we  think  there 
was  no  error.  The  sale  was  not  by  consent  of  the  plaint- 
iff. The  plaintiff  never  authorized  a  sale  of  the  lumber 
by  the  defendants  under  an  adverse  and  hostile  claim  of 
title,  and  in  assuming  to  make  the  sale  in  subversion  of  the 
plaintiff's  rights,  instead  of  making  it  in  subordination  to 
them,  and  in  pursuance  of  his  request,  was  a  conversion, 


SECOND  AVE.   R.  R.   CO.  v.   MEHRBACH.  7 

Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 

according  to  all  the  authorities."  This  case  is  cited  that  it 
may  be  applied  to  the  fact  that  the  form  of  the  loan  pro- 
cured, was  in  some  respects,  like  that  which  it  is  assumed 
had  been  authorized  by  the  plaintiff ;  for  instance,  upon 
the  note  of  the  defendant.  Tet  there  was  an  essential  dif- 
ference, for  there  is  no  evidence  to  show  that  the  defend- 
ant was  authorized  to  make  his  note  for  an  amount  larger 
than  the  amount  he  borrowed  for  the  corporation. 

Some  arguments  were  made  on  the  appeal,  that  seem  to 
be  determined  by  the  facts.  It  was  argued  that  the  de- 
fendant received  no  personal  benefit  from  the  transaction 
of  pledging  the  bonds.  This  is  not  an  element  of  conver- 
sion. That  consists  in  a  tortious  exercise  of  dominion 
over  anothers  property.  The  degree  of  material  benefit  re- 
ceived by  the  wrongdoer  does  not  make  the  act  tortious,  nor 
does  an  absence  of  interest  tend  to  show  that  the  owner  was 
not  deprived  of  his  dominion  over  his  property.  The  testi- 
mony here  shows  that  either  for  his  own  benefit  or  his  bro- 
thers, which  is  immaterial,  he  received  part  of  the  loan 
made  upon  the  plaintiff's  bonds. 

It  was  also  argued  that  the  original  taking  by  the  de- 
fendant of  the  bonds  was  not  tortious,  and  therefore  the 
subsequent  acts  did  not  constitute  a  conversion.  In  fact, 
the  jury  might  have'  found,  that  the  defendant  from  the 
first  procured  the  bonds  for  the  tortious  purpose  of  dis- 
posing of  the  bonds  in  a  way  that  has  been  held  to  be  a 
conversion.  Suppose  it  otherwise,  and  that  the  defendant 
had  been  entrusted  with  the  bonds  for  the  purpose  of 
making  the  authorized  loan  before  he  thought  of  making 
the  unauthorized  loan,  there  was  nothing  in  the  previous 
custody  that  altered  the  character  of  the  subsequent  con- 
version. 

There  was  an  argument  that  all  the  money  raised  on 
the  bonds  for  the  company  went  into  their  treasury  and 
was  used  for  their  benefit.  This  is  true  in  this  way  only, 
that  if  the  defendant  had  in  fact  procured  a  loan  upon  the 
bonds  for  the  plaintiff  only,  it  could  not,  as  the  defendant 
assumes  the  evidence  was,  have  been  greater  than  the 
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amount  that  was  actually  paid  over  to  the  plaintiff.  This 
does  not  avail  to  show,  that  the  plaintiff  was  not  hanned, 
becaase  as  might  have  been  found  on  the  settlement,  they 
were  obliged  to  pay  more  than  the  120,000  they  received, 
to  regain  their  bonds,  as  a  cousequence  of  the  loan  in  its 
actual  shape. 

This  opinion  has  given  the  defendant  the  benefit  of  all 
the  testimony  that  tends  to  show  any  authority  in  the  de- 
fendant from  the  plaintiff  to  raise  money  upon  its  bonds. 
There  is  none  that  tends  to  show  that  there  was  any  author- 
ity to  use  the  bonds  to  any  extent  for  a  ioan  to  the  de- 
fendant or  to  his  brother.  There  was  no  evidence  of  any 
ratification  of  the  loan  as  actually  made. 

This  opinion  has  regarded  only  the  lean  made  upon  the 
security  as  part  of  the  32  bonds,  named  in  the  first  cause  of 
action.  The  testimony  as  to  the  22  bonds  in  the  second 
cause  of  action,  is  so  meagre  that  I  do  not  think  any 
opinion  can  be  given  as  to  the  rights  of  the  parties  in  respect 
of  them.  Indeed  on  another  trial,  it  will  be  well  to  make  the 
facts  of  the  whole  case  clearer  and  more  definite  than  they 
appeared  on  the  trial  had.  Un  the  conclusions  reached  as 
to  the  first  cause  of  action,  a  new  trial  should  be  ordered. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs 
of  the  appeal  to  abide  the  event 

O' Gorman,  J.,  concurs. 


CREIGHTON  v.   HAGGEBTY. 


Opinion  of  the  Court,  by  Fbsbdman,  J. 


JAMES  B.  CREIGHTON,  et  al,,  Resbondents,  v. 
GEORGE  A.  HAGGERTY,  Appellant. 

Patent  right — ft^«M  eorUraet  in  regard  to  uie  of-^risdietion  of  date  eourt$  of 

adicn  on  weh  eontraet, — Judgment  ofrsicisnonoraffirmanee  of— party 

muet  deet  iMch — effeU  of  election, — Aeaeument  qf  damagee. 

Where  a  controTersy  arises  out  of  an  express  contract,  in  regard  to  the  use 
of  a  patent  right,  the  state  courts  have  full  power  and  jurisdiction  to 
determine  the  issues  and  grant  the  appropriate  relief,  although  patent 
rights  may  come  in  question.    See  Hyatt  v.  Ingalls,  49  Super,  Ct,  875. 

Plaintiffs  cannot  obtain  relief  both  in  rescission  aud  affirmance  of  contract, 
they  must  make  their  election.  If  they  elect  for  rescission  they  can  have 
no  injunctive  relief,  and  if  for  affirmance,  the  rescission  must  be  stricken 
out,  and  they  may  have  injunctive  relief  (Hyatt  v.  Ingalls,  supra). 

In  either  case  plaintiffs  are  entitled  to  an  assessment  of  damages  to  the  time 
of  entry  of  judgment. 

Accounting  in  this  case  held  to  be  erroneous.  Reasons  stated,  and  correct 
rule  for  the  measurement  of  damages  stated,  and  judgment  modified. 

Before  Sedgwiok,  Ch.  J.,  Fbeedman  and  O'Gobman,  J  J. 

Decided  January  7,  1884. 

Appeal  by  defendant  from  interlocutory  judgment. 

Hose  <fe  PtUzely  for  appellant. 

George  H.  Forster^  for  respondents. 

Bt  the  Coubt. — ^Freedman,  J.— The  case  is  not  one  in 
which  the  defendant  is  entitled,  as  matter  of  right,  to  a 
trial  of  the  issues  by  a  jury  (Farwell  v.  Importers  &  Traders' 
Nat'l  Bank,  90  N.  T.  4&^\  Powell  n.  Waldron,  89  Id.  328). 
Nor  can  he  insist  upon  a  dismissal  of  the  complaint  upon 
the  ground  that  the  article  to  be  accounted  for  or  forming 
the  subject  of  a  controversy  is  a  patented  article.  The  con- 
troversy arises  out  of  an  express  contract,  and  in  such  a 
case  the  state  courts  have  full  power  and  jurisdiction  to 
determine  all  the  issues  and  to  grant  the  appropriate  relief, 
although  patent  rights  may  come  in  question.  This  sub- 
ject has  been  fully  discussed  in  Hyatt  v.  Ingalls,  decided  at 
the  present  term  of  this  court.* 


*4»B%iper.  0^.876. 
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Upon  an  examination  of  the  whole  case  I  am  satisfied 
that  no  error  was  committed  in  the  reception  of  evidence  ; 
that  the  facts  found  are  sustained  by  the  proofs,  especially 
as  the  defendant  refrained  from  giving  any  evidence  ;  and 
that  the  plaintiffs  are  entitled  to  an  interlocutory  judgment 
in  accordance  with  the  findings  of  fact  and  the  breaches  of 
contract  thereby  established. 

But  the  conclusions  of  law  drawn  by  the  learned  judge 
below  from  the  facts  found  and  the  judgment  entered  in 
accordance  therewith,  cannot  be  sustained  in  their  entirety, 
because  the  plaintiffs  thereby  obtain  relief  both  in  rescission 
and  in  affirmance  of  the  contract.  Upon  this  point  I  again 
refer  to  the  case  of  Hyatt  v.  Ingalls.  In  the  present  case 
the  complaint  does  not  ask  for  a  rescission,  and  upon  the 
whole  case  it  appears  that  the  plaintiffs  may  be  permitted 
to  elect.     They  must  therefore  make  their  election. 

If  the  plaintiffs  elect  to  take  a  rescission,  they  can  have 
no  injunctive  relief,  because  in  such  case  the  injunction 
would  operate  solely  to  prevent  an  infringement  of  the 
patent. 

If  they  elect  to  take  a  judgment  in  affirmance  of  the  con- 
tract, the  rescission  decreed  must  be  stricken  out,  and  then 
they  may  have  an  injunction  restraining  the  defendant,  his 
agents,  &c.,  from  using,  putting  in,  or  selling,  or  selling  to 
put  in,  within  the  territory  covered  by  the  contract  and 
during  the  life  of  the  patent  and  of  any  re-issue  or  exten- 
sion thereof,  any  other  oral  annunciator  except  such  as 
may  be  manufactured  or  furnished  by  Creighton  or  the 
Halls,  provided  there  is  no  failure  on  the  part  of  Creighton 
or  the  Halls  in  the  fulfillment  of  the  obligations  of  the  con- 
tract on  their  part. 

In  either  case  the  plaintiffs  are  further  entitled,  by  way 
of  incidental  relief,  to  an  assessment  of  damages  up  to  the 
time  of  the  entry  of  judgment.  The  accounting,  as  directed, 
is  erroneous  and  must  be  stricken  out.  In  the  first  place, 
it  lays  down  an  erroneous  rule  for  measuring  the  damages 
in  as  much  as  the  rule  laid  down  makes  no  allowance  for 
the  cost  of  manufacture.    In  the  second  place  the  evidence 
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shows  that  all  the  annunciators  which  the  defendant  had 
from  Creighton  or  the  Halls  pursuant  to  contract,  he  has 
already  paid  for,  and  hence  no  accounting  is  necessary  as  to 
them.  In  the  third  place,  as  to  all  annunciators  used,  pnt  in, 
sold,  or  sold  to  be  put  in,  by  the  defendant  which  he,  in 
violation  of  the  contract,  procured  from  outside  parties,  the 
plaintiffs  are  entitled  to  an  assessment  of  the  damages  sus- 
tained by  them  in  consequence  thereof.  In  making  this 
assessment  the  contract  price  of  the  anunciators  undoubt 
edly  will  constitute  an  important  element,  which  must  be 
taken  into  consideration,  but  it  does  not  constitute  per  se^ 
the  measure  of  damage.  So  upon  such  assessment  an  ac- 
count may  have  to  be  taken  of  all  annunciators  used,  put 
in,  sold,  and  sold  to  be  put  in,  by  the  defendant  in  viola- 
tion of  the  contract,  but  such  an  account  is  then^  only  a 
step  in  the  assessment  of  the  damages.  The  result  of  all 
this  is,  that  the  provision  directing  an  accounting  and  the 
manner  thereof,  should  be  stricken  from  the  judgment,  and 
that  in  place  thereof,  the  referee  should  simply  be  ordered 
to  assess  and  determine  the  damages  sustained  by  theplain- 
tiflfs  up  to  the  time  of  the  entry  of  the  judgment  by  reason 
of  the  breaches  of  the  contract  committed  by  the  defendant 
as  set  forth  in  the  findings  of  fact.  The  change  thus 
ordered  should  be  without  prejudice,  however,  to  any 
special  motion  the  defendant  may  see  fit  to  address  to  the 
discretion  of  the  court  at  special  term,  on  showing  cause 
therefor,  to  have  the  damages  assessed  by  a  jury  instead  of 
a  referee. 

The  interlocutory  judgment  should  be  modified  pur- 
suant to  the  views  expressed  and  as  the  plaintiffs  may  elect 
in  accordance  therewith,  and,  when  thns  modified,  it  should 
stand  aflBrmed  as  modified,  without  costs  to  either  party 
upon  this  appeal.  All  particulars  to  be  settled  on  the 
settlement  of  the  order  to  be  entered  hereon,  of  which 
notice  is  to  be  given. 

Sedgwick,  Ch.  J.,  and  O'Gobman,  J.,  concur. 
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StatemeDt  of  the  Case. 


MARIE   PRESCOTT,  Respondent,  v.  SINCLAIR 
TOUSEY,  AS  Pres't,  &c.,  Appellant. 

Libel — PMication  of  by  new  company — Evidence  of  reputation'^ Social  stand- 
ing— Damages^  charge  a$  to. 

Id  nn  action  against  a  company  formed  for  the  purpose  of  distributing 
newspapers,  etc.,  printed  by  others,  for  damages  for  the  publication  of  a 
libel,  the  plaintiff  must  prove  that  some  one  other  than  plaintiff  has  read 
the  libel  in  some  of  the  papers  that  defendant  has  published;  and  it  is 
not  enough  to  show  that  defendant  has  sold  many  copies  of  the  paper 
containing  it,  there  being  no  presumption  that  every  paper  so  sold  and 
every  part  of  it  has  been  read.     (Per  Tbuax,  J.) 

In  an  action  for  a  libel  imputing  unchastity  to  a  woman,  it  is  error  to  admit 
evidence  to  show  that  plaintiff's  general  reputation  for  chastity  is  good, 
for  the  purpose  of  rebutting  evidence  of  the  specific  acts  of  lewdness, 
introduced  by  defendant  in  justification ;  but  this  error  is  cured  by  the 
admission  of  evidence  for  defendant  attacking  plaintiff's  general  reputa- 
tion for  chastity.    (Per  Truax,  J.) 

In  an  action  for  libel  evidence  of  plaintiff's  social  position  and  standing  is 
inadmissible.    (Per  Truax,  J.) 

It  is  error  for  the  court  to  charge  that  in  arriving  at  the  amount  of  damages, 
a  good  way  for  the  jury  was  to  bring  the  question  home  to  themselves, 
and  say  for  what  sum  would  they,  with  their  knowledge  of  the  world 
and  of  mankind,  and  of  the  result  of  a  defamation,  be  willing  to  be 
libeled,  as  the  plaintiff  was  libeled.     (Per  Truax  and  Ingraham,  JJ.) 

Where  the  court  charges,  and  erroneously,  as  to  the  method  of  ascertain- 
ing damages,  to  which  no  objection  is  taken,  and  in  response  to  a  request 
to  charge  as  to  another  matter,  refuses  such  request,  stating  that  defenc 
dant  may  have  an  exception  to  such  refusal,  and  also  an  exception  to  the 
'*  method  of  ascertaining  damages  charged,''  defendant  is  entitled  on 
appeal  to  the  benefit  of  an  exception  to  such  erroneous  charge  as  to  dam- 
ages, without  formally  noting  his  exception  in  the  settlement  of  the 
printed  case.    (Per  Ikoraham,  J.) 

Before  Sedowioe,  Ch.  J.,  Tbuax  and  Ingbahah,  J  J. 

Decided  January  7,  1884. 

Appeal  by  defendant  from  a  judgment,  in  favor  of 
plaintiff,  and  also  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  was  brought  to  recover  damages  for  the  pub- 
lication of  a  libel.    The  defendant  denied  that  the  words 
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complained  of  were  libelous,  and  then  pleaded  in  mitigation 
of  damages  that  it  was  a  company  formed  for  the  purpose 
of  distributing  newspapers  and  other  publications,  and  that, 
while  engaged  in  its  business,  without  knowledge  of  the  con- 
tents of  the  newspaper  that  contained  the  libel,  it  distributed 
a  few  copies  thereof.  The  defendant  also  pleaded  as  a 
defense  and  in  mitigation  of  damages,  that  ''the  plaintiff 
was  at  the  time  of  the  publication,  and  for  a  long  time  prior 
thereto  had  been,  a  woman  of  bad  character  as  to  chastity 
and  was  an  unchaste  woman  ;  that  she  had  frequented  and 
been  an  inmate  of  a  house  of  prostitution  in  the  city  of  New 
York,  and  that  she  had  lived  with  various  men  as  mistress." 

M  H.  Spooner  and  Wm.  Fullerton^  for  appellant. 

Marshall  P.  Stafford^  for  respondent. 

By  the  Court. — Truax,  J.— The  words  set  out  in  the 
complaint  imputed  a  lack  of  chastity  in  the  plaintiff,  and 
were  libelous. 

At  the  close  of  the  plaintiff's  case,  the  defendant  moved 
to  dismiss  the  complaint,  on  the'  ground  that  the  plaintiff 
had  failed  to  prove  a  publication  ;  the  motion  was  denied, 
and  the  defendant  excepted. 

The  plaintiff  did  not  attempt  to  prove  that  the  defend- 
ant had  any  part  in  printing  the  libel.  She  sought  to  hold 
the  defendant  for  publishing  the  libel  after  it  was  printed, 
and  for  that  purpose  she  offered  evidence  showing  that  one 
Reid  (who  was  then  employed  in  the  office  o|  the  plaint- 
iff's attorney),  purchased  from  the  defendant  three  copies 
of  the  paper  containing  the  libel ;  that  this  purchase  was 
made  at  the  request  of  said  attorney  ;  and  that  the  |)apers 
so  purchased  were  delivered  to  said  attorney.  The  only 
other  evidence  of  publication  by  the  defendant  was  that 
of  one  Farrelly,  the  manager  of  the  defendant,  and  that 
was  to  the  effect  that  the  defendant  distributed  and  sold 
240  copies  of  the  paper,  presumably  to  dealers.  There 
is  no  evidence  that  any  one  ever  read,  or  even  saw  this  libel 
in  any  paper  that  the  defendant  distributed.    The  witness 
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Kilday  read  the  libel,  but  it  does  not  appear  from  whom 
he  got  the  papers  containing  it.  The  presamption  is,  that 
not  even  the  plaintiffs  agent  Reid  read  the  libel,  for  he 
says  that  he  ^^  bought  the  papers  and  took  them  over  and 
delivered^  them "  to  the  plaintiflPs  attorney. 

A  libel  is  published  when  it  is  communicated  to  some 
^person,  other  than  the  plaintiff,  who  understands  it,  and  not 
(^  until  then. 

There  is  no  presumption  of  law  that  every  newspaper 
and  every  part  thereof  is  read.  The  plaintiff  must  show,  by 
evidence,  that  some  one  read  the  libel  in  some  one  of  the 
papers  that  the  defendant  "published."  In  other  words, 
before  she  can  recover  she  must  show  that  the  defendant 
did  in  fact^  publish  the  libel.  This  she  failed  to  do.  The 
complaint  should  have  been  dismissed  on  the  ground  that 
the  plaintiff  had  failed  to  prove  publication. 

A  number  of  exceptions  were  taken  by  the  defendant  to 
the  admission  of  evidence  tending  to  show  that  the  plaint- 
iff's reputation  for  chastity  was  good.  In  an  action  of  this 
kind  the  plaintiff  cannot  introduce  such  evidence  for  the 
purpose  of  rebutting  evidence  introduced  by  the  defendant 
for  the  purpose  of  justifying  the  libel  (Houghtaling  v.  Kel- 
derhouse,  2  Barh.  149  ;  aff'd  1  iV^.  Y.  530).  But  this  evi- 
dence was  made  relevant  by  the  fact  that  the  defendant 
offered  evidence  that  tended  to  prove  that  the  plaintiff's 
reputation  for  chastity  was  bad  (Pratt  v.  Andrews,  4  N.  T. 
493 ;  Inman  v.  Foster,  8  Wend.  602). 

If  requested  the  court  would  have  charged  the  jury  that 
this  evidence  did  not  tend  to  disprove  the  evidence  of  speci- 
fic acts  of  lewdness.  Some  evidence  of  this  nature  was  intro- 
duced by  the  plaintiff  as  a  part  of  her  case.  The  receipt  of 
this  evidence  at  that  time  was  error,  but  this  error  was 
cured  by  the  defendant's  attack  upon  the  reputation  of  the 
plaintiff. 

Whether  the  plaintiff's  social  position  or  standing  in 
society  can  be  proved  in  an  action  of  libel  for  the  purpose 
of  increasing  damages,  is  a  question  not  yet  settled  by  the 
courts  of  this  country.    It  has  been  held  in  some  of  the 
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states  that  evidence  of  the  plaintifiTs  position  in  life  may 
be  shown  as  evidence  of  the  extent  of  the  injury  that  he 
has  sustained  (Klumph  v.  Dunn,  66  Penn.  St.  141 ;  Clem- 
ents V.  Maloney,  65  Mo.  363 ;  Fowler  v.  Chicester,  26  Ohio 
St.  9  ;  Tolleson  v.  Posey,  32  Geo.  372 ;  Humphries  v.  Parker, 
62  Maine,  502 ;  Karney  v.  Paisley,  13  Iowa,  89  ;  Hosley  v. 
Brooks,  20  111.  116).  In  the  case  of  Palmer  v.  Haskins  (28 
Barb.  90),  Judge  Marvin  said  that  he  did  not  doubt  that 
the  general  standing  in  society  of  either  of  the  parties  to  the 
action  might  be  proved,  but  this  was  obiter.  He  was  also  of 
the  opinion,  and  this  was  the  turning  point  of  the  case, 
that  it  was  not  proper  to  prove  the  wealth  or  poverty  of 
either  of  the  parties.  The  court  of  appeals,  in  Hatfield  v. 
Lasher  (81  N.  T.  246),  held  that  evidence  of  the  plaintiff's 
bad  reputation  was  admissible,  not  for  the  purpose  of  show- 
ing that  his  reputation  was  so  bad  that  the  defendant's  libel 
could  not  injure  it,  but  for  the  purpose  of  showing  absence 
of  malice  in  the  defendant,  and  to  the  same  effect  is  Bush 
V.  Prosser  (11  If.  T.  347).  The  rule  is  stated  by  Stephens 
in  his  digest  of  the  law  of  evidence,  article  57,  as  follows  : 
"  In  civil  cases,  the  fact  that  the  character  of  any  party  to 
the  action  is  such  as  to  affect  the  amount  of  damages  which 
he  ought  to  receive  is  generally  deemed  to  be  irrelevant" 
(see  1  Ph.  JSv.  [5th  ed.]  767).  If  the  defendant  cannot 
prove  the  plaintiff's  bad  reputation  for  the  purpose  of 
decreasing  damages,  why  should  the  plaintiff  be  allowed  to 
show  his  good  reputation  for  the  purpose  of  increasing 
them  i  And  if  the  plaintiff  cannot  show  his  good  reputa- 
tion, why  should  he  be  allowed  to  show  his  standing  in 
society,  especially  since  the  laws  of  this  State  do  not  recog- 
nize different  ranks  in  society  1  It  must  also  be  remembered 
that  the  action  of  libel  is  brought  for  the  purpose  of  recov- 
ering compensation  for  the  injury  to  the  plaintiff  himself 
and  not  for  the  injury  to  his  reputation.  It  is  absolutely 
necessary  for  the  plaintiff  to  show  a  pecuniary  injury  in 
order  to  maintain  this  action  (Wilson  v.  Goit,  17  N.  T.  442  ; 
Viele  V.  Gray,  10  Abb.  Pr.  1).  This  is  sometimes  done, 
through  the  fiction  of  law  that  some  words  cannot  be  writ- 
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ten  of  a  man  without  inflicting  injury ;  those  words  are 
called  actionable  per  se.  It  was  error  to  receive  evidence 
of  the  plaintiff's  social  position  and  standing  in  society. 

Testimony  of  conversations  that  had  taken  place  be- 
tween the  plaintiff  and  Harvier,  was  objected  to  by  the 
defendant  on  the  ground  that  they  were  immaterial,  irrel- 
evant and  incompetent,  and  on  the  further  ground  that 
Harvier' s  attention  had  not  been  called  to  them.  This  tes- 
timony was  received  and  the  defendant  excepted.  These 
questions  were  asked  for  the  purpose  of  showing  that  Har- 
vier was  a  man  of  bad  habits  and  character.  The  testi- 
mony tended  to  disgrace  Harvier.  It  related,  however, 
entirely  to  matters  irrelevant  to  the  issue.  It  is  true  that 
the  state  of  a  witness's  feelings  towards  a  party  are  deemed 
to  be  relevant  t6  the  issue ;  but  that  state  of  feelings  cannot 
be  shown  by  proving  that  the  witness  stole  the  party's 
trunk  or  ulster,  or  that  he  did  not  pay  his  debts.  This 
testimony  did  not  impeach  Harvier' s  credit  for  veracity.  It 
is  not  improbable  that  Harvier  might  be  all  that  the  witness 
said  he  was,  and  yet  he  might  be  veracious.  Nor  did  it 
affect  his  general  reputation  for  truth  and  veracity.  The 
evidence  related  to  particular  disgraceful  acts  (1  Oreen. 
461).  This  evidence  tended  to  mislead  and  divert  the  atten- 
tion of  the  jury  from  the  questions  at  issue.  It  tended  to 
create  in  their  mind  a  natural  indignation  against  Harvier 
and  against,  the  party  who  had  called  such  a  person  as  a 
witness. 

Of  course  the  cross-examination  of  witnesses  on  matters 
affecting  their  credit  should  be  left  mostly  to  the  discretion 
of  the  trial  court,  whose  decision  is  not  the  subject  of  review 
unless  there  has  been  an  abuse  of  discretion  (Gt.  W.  Turn- 
pike V.  Loomis,  32  N.  T  127 ;  King  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  72  Id.  607). 

The  state  of  Harvier' s  feelings  towards  the  plaintiff  is 
deemed  to  be  relevant  to  the  issue,  and  if  he  denied  that  he 
had  expressed  feelings  of  hostility  towards  the  plaintiff  it 
was  not  error  to  allow  the  introduction  of  evidence  that 
contradicted  him  in  this  respect. 
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He  could  also  have  been  impeached  by  showing  that  he 
had  made  statements  out  of  court  which  contradicted  the 
statements  that  he  had  made  on  the  trial,  provided,  these 
last  statements  were  relevant  to,  or  of  facts  that  are  deemed 
to  be  relevant  to  the  issue,  and  provided  his  attention  had 
been  called  to  the  particular  circumstances  and  occasions 
of  the  making  of  such  statements.  Both  of  these  well 
established  rules  were  violated  on  the  trial. 

The  plaintiff  was  allowed  to  testify  that  she  had  been  told 
that  Harvier  was  a  scoundrel.    This  ruling  was  erroneous. 

The  court  charged  the  jury  that  in  arriving  at  the 
amount  of  damages  to  be  awarded  the  plaintiff,  a  good  way 
for  them  to  do  was  to  bring  the  question  home  to  them- 
selves and  say  for  what  sum  would  they,  with  their  knowl- 
edge of  the  world,  and  of  mankind,  and  of  the  result  of  a 
defamation,  be  willing  to  be  libeled,  as  the  plaintiff  was 
libeled. 

To  this  charge  the  defendant  excepted.  This  was  error. 
It  took  from  the  jury  the  real  question  that  they  were  to 
determine,  viz.,  how  much  had  the  plaintiff  been  injured 
by  the  defendant's  acts,  and  put  in  its  place  the  question, 
how  much  do  you  think  you  would  have  been  injured  if 
the  act  complained  of  had  been  done  to  you  instead  of  to 
the  plaintiff  t  Such  a  rule  would  be  a  dangerous  one  to 
adopt  in  the  administration  of  the  law  (Meyer  v.  Press 
Pub.  Co.,  46  Super.  Qt.  127). 

The  judgment  must  be  reversed. 

Ingraham,  J.— [Concurring.]— After  the  charge  to  the 
jury  on  the  questions  of  fact  that  they  were  to  determine, 
and  near  the  end  of  the  charge,  the  learned  judge,  on  laying 
down  the  rule  as  the  method  of  ascertaining  the  damages  in 
case  the  jury  should  find  for  the  plaintiff,  told  the  jury  that 
as  good  a  way  to  get  at  the  amount  of  damage  as  any,  '4s  to 
bring  the  question  home  to  yourselves"  (the  jury)  "and 
saji  putting  yourselves  in  the  position  of  the  party  de- 
famed, what  would  you,  with  your  knowledge  of  the 
world  and  of  mankind,  and  of  the  result  of  a  defamation 
Vol.  XVllL— 2 
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be  willing  to  be  libeled  in  that  way  for  ?"  This  it  appears 
to  me  in  effect  instructed  the  jury  that  they  were  to  ascertain 
the  damages  that  the  plaintiff  had  sustained  in  consequence 
of  the  libel  complained  of,  not  by  assessing  from  the  evi- 
dence in  the  case  the  amount  of  the  injury  inflicted  on  her, 
so  that  she  would  be  compensated  for  such  injury,  but  for 
the  jury  to  ascertain  "  from  their  knowledge  of  the  world 
and  of  mankind,  and  the  result  of  a  defamation,"  the 
amount  they  would  be  willing  to  be  so  libeled  for. 

They  were  not  to  compensate  plaintiff  for  the  injury  she 
had  received,  but  were  to .  give  her  such  an  amount  as 
would  compensate  the  jury  for  a  similar  libel  published 
about  them,  and  they  were  to  arrive  at  such  a  determina- 
tion, not  from  the  evidence  in  the  case,  but  from  the  jury's 
V'  knowledge  of  the  world,  of  mankind  and  the  result  of  a 
defamation." 

It  is  hardly  necessary  to  cite  authorities  to  show  that 
such  an  instruction  is  entirely  inconsistent  with  every 
principle  of  the  common  law,  on  the  question  of  the  meas- 
ure of  damages. 

Judge  Parsons  says,  ''the  principle  which  measures 
damages  at  common  law,  is  that  of  giving  compensation  for 
the  injury  sustained,  a  compensation  which  shall  put  the 
injured  party  in  the  same  position  in  which  he  would  have 
stood  had  he  not  been  injured"  (3  Parsons  Contr.  165). 

It  was,  however,  claimed  on  the  argument  that  there  was 
no  exception  to  this  portion  of  the  charge.  After  the  court 
had  finished  the  charge,  counsel  for  the  defendant  requested 
the  court  to  charge  that  in  the  absence  of  express  malice, 
the  answer  and  defense  should  not  aggravate  the  damages, 
and  to  this  the  judge  replied,  "  I  have  charged  otherwise, 
and  I  give  you  an  exception  both  as  to  the  method  qf  ascer- 
taining damages  charged^  and  to  the  portion  of  the  charge 
which  permits  the  jury  to  consider  the  averments  of  the 
answer,  bill  of  particulars,  and  conduct  of  the  defense,  in 
aggravation  of  damages."  The  request  referred  to  the 
aggravation  of  damages,  to  that  the  court  allowed  an  ex- 
ception and  also  an  exception  to  the  ''  method  of  ascertaining 
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damages  charged."  Now  the  only  ''  method  of  ascertaining 
damages  charged"  was  the  one  to  which  attention  had  been 
called,  for  the  court  after  stating  that  there  was  '*  no  well  de- 
fined rule  by  which  you  can  estimate  the  value  of  a  good 
name  to  a  woman  or  honor  to  a  man,"  said  '*  as  good  a  way 
as  any  to  get  at  it  is,  bring  the  question  home  to  yourselves," 
and  then  follows  the  direction  of  the  jury  in  question.  This 
is  the  rule  the  learned  judge  laid  down  as  the  ''  method  of 
ascertaining  the  damages,"  and  is  the  only  portion  of  the 
charge  that  I  have  discovered  to  which  such  an  exception 
could  apply.  In  People  ex  rel.  Dailey  v.  Livingston  (79 
N.  T.  279),  the  case  stated  that  the  defendant  excepted 
to  the  closing  of  the  charge  in  regard  to  the  ballot  boxes. 
The  court,  holding  that  that  was  a  sufficient  exception,  say, 
"It  would  have  been  strictly  more  accurate  to  have  re- 
peated the  language  excepted  to,  but  the  exception 
referred  to  the  close  of  the  charge  and  the  subject.  There 
v^s  a  single  idea  in  that  part  of  the  charge,  and  that  was 
expressed  in  clear  and  emphatic  language.  The  exception 
could  not  have  referred  to  anything  else,  and  it  is  difficult 
to  see  how  there  could  have  been  any  misapprehension  as 
to  the  application  of  the  exception  ,-"  and  it  seems  to  me 
that  what  was  said  in  that  case  applies  to  the  case  at  bar. 

The  court  allowed  the  exception  and  it  was  to  the  par- 
ticular ruling  now  sought  to  be  reviewed,  consequently  the 
case  is  not  one  of  the  class  of  which  Briggs  v.  Waldron 
(83  N.  Y.  582),  is  an  example. 

There  it  appeared  at  the  beginning  of  the  trial,  there 
was  a  statement  that  the  court  directed  that  whatever 
should  be  objected  to,  the  stenographer  should  enter  an 
exception.  The  court  of  appeals  say  that  this  was  simply 
regarded  as  entitling  the  defendant  on  the  settlement  of 
the  case  to  have  an  exception  entered  to  such  ruling  as  he 
desired  to  review  upon  appeal,  and  held  it  was  the  duty  of 
the  appellant  to  see  that  an  exception  upon  which  he 
intended  to  rely,  was  properly  noted;  but  in  this  case 
the  exception  was  to  a  particular  rule  laid  down  by  the 
court  in  the  charge ;  after  the  court  had  allowed  the  excep- 
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tion  it  would  have  been  useless  for  the  appellant  to  have 
made  a  request  for  such  an  exception.  By  such  a  request 
defendant  could  not  have  obtained  more  than  had  been 
given  by  the  court,  viz.,  an  exception  to  the  instruction 
on  the  point  mentioned,  and  the  defendant  was  by  the 
action  of  the  judge  prevented  from  asking  for  an  exception 
to  such  ruling. 

Without  passing  on  the  other  serious  questions  pre- 
sented on  the  appeal,  I  am  of  tb*^  opinion  that  for  the  error 
above  mentioned  there  should  be  a  new  trial,  and  I  there- 
fore concur  with  Judge  Truax,  that  the  judgment  should 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

Sei>gwiok,  Ch.  J. — [Dissenting.] — ^I  am  unable  to  agree 
with  Judge  Ingraham,  in  his  discrimination  of  this  case 
from  Briggs  v.  Waldron  (83  N.  Y.  682),  or  with  the  position 
of  Judge  Truax.  I  have  therefore  to  dissent  from  their 
conclusion. 


WALTER  H,  MEAD,  as  TRUSTEE^  &o.,  t).   JOHN 

RILEY. 

BmI  property— Grant  of  premises  abuUitig   on  rodd^Deeeriptian  of  what 

panee. 

Where  the  grantor  of  certain  premises,  adjacent  to  a  road,  the  fee  of  which 
is  in  him,  conveys  such  premises  by  a  description  beginning  '*at  the  cor- 
ner formed  by  the  intersection  of  the  easterly  line*'  of  said  road  or  street 
**  with  the  northerly  line  "  of  a  certain  other  street,  and  terminating  as 
follows:  '*  thence  along  the  easterly  line,"  of  said  road  to  the  place  of 
beginning,  etc.,  it  will  be  held  that  the  land  intended  to  be  conveyed  is 
bounded  by  the  side  and  not  by  the  center  of  the  road. 

The  fact  that  the  deed  containing  the  above  description  also  designates  the 
»  property  by  numbers  upon  a  certain  map  therein  referred  to,  and  the 
map  represents  the  property  as  abutting  upon  the  road,  does  not  show  a 
different  intention. 

Before  Ssdgwiok,  Ch.  J.,  Fbeedman  and  O^Gobman,  J  J. 

DeMed  Janvary  18,  1884. 
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The  question  in  contention  in  this  case  was  submitted 
to  the  court  in  compliance  with  section  1379  of  the  Oode  of 
Civil  Procedure.  The  determination  sought  was  as  to  the 
amount  of  real  property  intended  to  be  conveyed  by  a  deed, 
which  designated  the  lots  therein  referred  to  by  their  num- 
bers upon  a  certain  map,  by  which  map  it  appeared  that 
said  lots  abutted  upon  a  certain  road  or  street ;  said  lots 
were  also  described  in  the  deed  by  metes  and  bounds  as 
niore  particularly  set  forth  in  the  opinion,  where  the  facts 
are  fully  stated. 

Anderson  &  Eowland^  for  plaintiff. — It  is  now  well  set- 
tled that  a  deed  bounding  a  lot  by  the  line  or  side  of  a 
street  or  avenue  does  not  pass  the  title  to  the  street  or 
avenue  (Jackson  v.  Hathaway,  15  Johns.  453 ;  Van 
Arminge  t.  Barnett,  8  Bosw.  367 ;  Anderson  n,  James,  4 
Moh.  U5 ;  Coster  v,  Peters,  6  Id.  192  ;  Sherman  v.  McKeon, 
88  N.  Y.  266  ;  Wallace  v.  Fee,  50  Id.  694 ;  Fearing  v.  Ir- 
win,  4  Daly,  385  Lafl'd  55  iT.  Y.  486] ;  English  o.  Bren- 
nan,  60  N.  Y.  609;  White's  Bank  v,  Nichols,  64  Id. 
65 ;  Mott  V.  Mott,  6S  Id.  246]  In  re  Dep't  Parks,  73  Id. 
560). 

When  lots  aire  conveyed  by  numbers  only  on  a  map  and 
are  shown  upon  such  map  to  abut  or  front  on  streets,  the 
rule  is  that  such  grant  will  carry  to  the  center,  but  when 
the  land  conveyed  is  designated  generally  by  numbers  upon 
u  map,  and  such  general  designation  is  followed  by  a  full 
written  description,  the  numbers  are  to  be  entirely  disre- 
lararded  and  the  deed  construed  according  to  the  written 
devscription  (Sherman  v.  McKeon,  38  If.  Y.  272 ;  Whiting 
0.  Dewey,  15  Pick.  428). 

A.  B.  Johnso7i,  for  defendant. — ^To  restrict  a  descrip- 
tion of  lands  sold  bounding  upon  a  highway  to  the  side  of 
a  street,  the  reservation  must  be  in  express  terms  (Bissell 
V.  N.  T.  Cent.,  23  N.  Y,  61 ;  Mott  v.  Mott,  68  Id.  246 ; 
Miners).  Mayor,  5  7.  <65.  200 ;  Child  v.  StaiT,  4  Hill,  378). 

Whether  a  grant  takes  to  the  center  of  the  road  is 
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always  a  question  of  construction,  and  the  intention  of  the 
grantor  governs  (Putzel  v.  Van  Brunt,  40  Super.  CL  602). 

The  conveyance  to  Gilbert  was  of  cert^n  lots  fronting 
on  the  Bloomingdale  road,  known  on  a  certain  map  by  cer- 
tain definite  numbers.  True,  this  is  followed  by  a  descrip- 
tion of  the  metes  and  bounds  of  the  property,  but  this 
additional  description  did  not  limit  the  grant,  but  served 
definitely  to  locate  the  lots  (Putzel  v.  Van  Brunt,  40 
Super.  CL  602 ;  3  KerU  Coram.  433 ;  Paul  v.  Carver,  26 
Penn.  224;  Bissell  v.  N.  Y.  Cent.,  23  N.  T.  61 ;  White  v. 
Godfrey,  97  Mass.  272  ;  Cox  v.  James,  46  N.  T.  647  ;  Per- 
rin  V.  N.  Y.  Cent.  R.  R.,  36  Id.  120 ;  Smyles  v.  Hastings, 
22  Id,  217 ;  Lozier  v.^.Y.  Cent.,  42  Barb.  466  ;  Varick  o. 
Smith,  9  Paige^  660,  663 ;  Hammond  v.  McLachlan,  1  San. 
323  ;  Sizer  ©.  Devereux,  16  Barb.  160 ;  Hathaway  v.  Power, 
6  Hill,  464;  Jackson  v.  Widger,  7  Cow.  723;  Smith  v. 
McAllister,  14  Barb.  434  ;  Van  Wyck  v.  Wright,  18  Wend. 
167  ;  Jackson  v.  Freer,  17  John.  29). 

A  boundary  line  along  the  side  of  a  street  always  car- 
ries to  the  center  (2  Smith  L.  C.  228;  Paul  v.  Carver, 
supra;  Woodman  v.  Spencer,  14  Am.  Law  Meg.  N. 
S  411). 

By  the  Court.— O' Gorman,  J.— In  1860,  Broadway, 
between  Ninety-first  and  Ninety-second  streets,  otherwise 
known  as  the  Bloomingdale  road,  was  a  public  highway. 
In  that  year,  the  trustees  of  Herman  Thorn,  deceased,  sold 
to  Gilbert  Colgate  land  described  in  the  deed  of  convey- 
ance, as  follows :  ''  Beginning  at  the  corner  formed  by  the 
intersection  of  the  easterly  line  of  Broadway  with  the 
northerly  line  of  Ninety-first  street  one  hundred  and  sixty 
two  (162)  feet  and  four  (4)  inches  to  the  Tenth  avenue ; 
thence  northwardly  along  the  westerly  line  of  the  Tenth 
avenue  two  hundred  and  one  (201)  feet  and  five  (6)  inches 
to  Ninety-second  street ;  thence  westwardly  along  the  south- 
erly line  of  Ninety-second  street  one  hundred  and  forty-two 
(142)  feet  and  three  (3)  inches  to  Broadway  ;  thence  south- 
wardly along  the  easterly  line  of  Broadway  two  hundred 
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and  two  (203)  feet  five  (6)  inches  to  the  point  or  place  of 
beginning,  be  the  said  dimensions  more  or  less."  The 
trustees,  grantors,  were  then  seized  of  the  land  adjacent, 
forming  the  said  highway.  Through  various  mesne 
conveyances,  containing  the  same  description,  the  fee  in 
the  land  so  described  has  become  vested  in  John  Riley,  the 
defendant. 

The  questioned  now  to  be  determined,  is  whether  by 
such  description,  the  fee  in  one  half  of  the  highway  passed 
to  the  grantee  of  said  trustees  subject  to  the  public  ease- 
ment, or  whether  it  remained  in  the  grantor. 

Since  the  execution  of  the  first  named  deed,  that  part  of 
the  Bloomingdale  road  included  in  this  controversy,  has 
been  closed  by  law,  and  the  right  in  the  public  to  use  the 
same  as  a  highway,  has  ceased.  This  fact,  however,  can 
have  no  bearing  on  the  question  expressly  submitted  to  this 
court.  If  the  title  in  the  adjacent  highway  was  not  con- 
veyed by  the  deed  from  the  trustees  of  Thorn  to  Gilbert,  in 
1860,  this  part  of  the  Bloomingdale  road  is  conceded  to  be 
the  property  of  the  plaintiff  as  trustee.  If  it  was  conveyed 
by  said  deed  to  Gilbert,  it  is  now  the  property  of  the  defen- 
dant Riley. 

By  the  deed  of  1860,  from  the  trustees  to  Gilbert,  a  plot 
containing  sixteen  lots  of  land  was  conveyed  by  metes  and 
bounds  as  set  forth  on  a  certain  map  of  land  filed  in  the 
register's  office.  On  this  map,  the  width  and  depth  of  each 
of  said  lots  by  feet  and  inches,  is  set  forth,  and  the  lines 
therein  described  include  the  whole  space  covered  by  said 
lots,  and  do  not  include  any  part  of  the  highway  as  it  then 
existed. 

There  has  been  much  vagueness  and  uncertainty  as  to 
the  law  on  this  subject,  and  much  divergence  in  the  views 
taken  of  it  by  the  courts  of  the  different  states.  The  latest 
decision  on  the  subject  in  this  state,  is  Kings  County  Fire 
Ins.  Co.  V.  Stevens  (87  N.  T.  287).  The  description  in  the 
deed  under  examination  in  that  case,  was  as  follows: 
"Beginning  at  a  point  on  the  southerly  side  of  the  W.  road, 
adjoining  land  of  S. ;  thence,  after  running  certain  courses 
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and  distances,  the  line  ran  along  the  land  of  one  J.  a  certain 
number  of  feet  to  the  W.  road  ;  and  thence  along  said  road 
to  the  place  of  beginning."  It  was  held  that  the  land 
intended  to  be  conveyed,  was  bounded  by  the  side^  not  by 
the  ceriier  of  the  road.  The  learned  judge  delivering  the 
opinion  of  the  court,  cites  with  approval,  the  dictum  of 
Shaw,  Ch.  J.,  in  Sibley  v.  Holden  (10  Pick.  249),  ''when 
it  (the  description)  starts  at  the  side  of  the  road  and  comes 
back  to  the  road  and  thence  at  the  line  of  the  road  to  the 
point  of  beginning,  the  conclusion  is  inevitable  that  the 
road  is  excluded."  In  cases  when  the  grantor  owns  the 
highway  as  well  as  the  lots  specially  described  in  the  deed, 
it  will  be  presumed  that  he  intended  to  convey  to  the  cen- 
ter of  the  highway,  unless  it  appears  from  the  language  of 
the  conveyance,  or  otherwise,  that  he  intended  to  reserve  it 
(Halsey  v.  McCormick,  13  Hf.  T.  296;  Seneca  Nation  v. 
Knight,  23  Id.  498). 

The  point  of  commencement  of  the  description  is  impor- 
tant, as  for  instance,  when  it  began  at  the  intersection  of 
the  exterior  of  two  streets,  the  court  held  that  the  point 
thus  established,  was  as  controlling  as  any  monument  could 
be,  and  that  all  lines  of  the  granted  premises,  must  conform 
to  the  starting  point  (White's  Bk.  v.  Nichols,  64  JST.  T.  66). 
See  also  Fearing  v.  Irwin  (4  Daly,  386),  where  the  descrip- 
tion began  on  the  north-easterly  corner  of  two  streets,  and 
running  thence  along  the  northerly  side  of  one  of  the 
streets,  it  extended  only  to  the  margin  of  the  street.  See  also 
Anderson  v.  James  (4  Hobt.  36).  When  the  point  of  com- 
mencement was  given  as  the  ''east  side  of  Bloomingdale 
road,"  that  point  was  regarded  as  a  fixed  monument  to  mark 
the  starting  point  of  the  survey,  and  it  could  not  be  trans- 
ferred into  the  center  of  the  road.  In  English  v.  Brennan, 
(60  JV.  T.  609),  the  description  began  as  at  the  southwesterly 
corner  of  Flushing  avenue ;  running  thence  westerly  along 
the  avenue,  etc.,  and  it  was  held  that  the  avenue  was 
excluded. 

In  the  case  at  bar,  the  starting  point  is  at  the  corner 
formed  by  the  intersection  of  the  easterly  line  of  Broadway, 
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with  the  northerly  line  of  Ninety-first  street  to  Tenth 
avenue ;  thence  north  along  the  westerly  line  of  Tenth 
avenue  to  Ninety-second  street  to  Broadway  ;  thence  south 
alonge  the  westerly  line  of  Tenth  avenue  to  Ninety-second 
street;  thence  westwardly  along  the  scmtherly  line  of 
Ninety-second  street  to  Broadway  ;  thence  south  along  the 
easterly  line  of  Ninety-second  street  to  Broadway  to  the 
point  of  beginning.  In  this  description,  it  is  clear,  from 
the  commencement  of  these  lines,  that  the  word  line  is 
equivalent  to  the  word  side^  in  the  cases  above  referred  to, 
and  the  lines  cannot  possibly  enclose  land  lying  to  the  west- 
ward of  the  easterly  side  of  the  Bloomingdale  road.  In 
Smith  V.  Slocomb  (6  Gray,  36,  38),  the  court  held  the  con- 
clnsion  to  be  inevitable  that  the  road  is  excluded  when  the 
boundary  starts  at  the  side  of  the  road  and  comes  back  to 
the  road,  and  thence  on  the  line  of  the  road  to  the  place  of 
beginning.  In  Sibley  v.  Holden  \supra\  the  court  arrived 
at  a  similar  conclusion. 

The  map,  referred  to  in  the  description  of  the  deed  in 
the  case  at  bar,  may  be  consulted  in  aid  of  the  court  in 
arriving  at  a  conclusion,  and  the  boundaries  as  set  forth  in 
the  map  may  be  examined,  and  they  certainly  do  not 
include  any  part  of  the  Bloomingdale  road. 

The  opinion  of  the  superior  court,  in  Tag  v.  Keteltas 
(48  Swper.  OL  241),  agrees  in  principle  with  the  decisions  in 
the  cases  above  cited. 

The  question  in  this  case,  is  a  question  of  the  intention 
of  the  parties,  to  be  gathered  from  the  language  of  the 
deed,  and  if  that  be  ambiguous,  from  all  surrounding  cir- 
cumstances that  can  help  to  ascertain  that  intent. 

In  the  case  at  bar,  we  are  of  the  opinion  that  the  deed 
of  1860,  from  the  trustees  under  the  will  of  Herman  Thorn, 
did  not  convey  from  the  grantor  to  the  grantee  therein  an 
estate  in  fee  in  any  part  of  the  Bloomingdale  road,  being* 
the  premises  in  controversy,  and  the  plaintiff  is  entitled  to 
judgment  declaring  him  the  owner  in  fee  of  said  premises, 
and  that  he  do  recover  possession  thereof,  with  costs. 

Sedgwick,  Ch.  J.,  and  Pbbbdman,  J,,  concurred. 
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WASHINGTON   MANLEY,  Appellant,    v.  WILLIAM 
TAYLOR,  Respondent. 

Partnership — proportion  in  tohieh  losses  are  to  heskared. 

Where  one  member  contributes  only  money  to  the  partnership  and  the  other 
member  contributes  time,  labor  and  skill,  but  no  money,  each  contribu- 
tion is  to  be  set  against  the  other,  and  in  case  of  failure  each  loss  is  to 
be  borne  exclusively  by  the  loser  without  auy  right  to  contribution  from 
the  other ;  though  the  member  contributing  money  has  only  one-fourth 
^*  interest  in  the  business,^'  and  the  member  contributing  time,  etc.,  has 
three-fourths. 

The  rule  however,  is  not  inflexible,  and  each  case  is  to  be  decided  from  its 
own  circumstances  and  the  intent  of  the  parties  to  be  deduced  there- 
from. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  0' Gorman,  J  J. 

Decided  Janiuxry  ISf  1884. 

Appeal  from  a  judgment  entered  on  the  report  of  a 
referee,  adjusting  the  respective  rights  and  obligations  of 
the  plaintiff  and  the  defendant,  as  partners,  on  the  dissolu- ' 
tion  of  the  partnership. 

The  facts  are  stated  in  the  opinion. 

Stickney  &  Shepard,  for  appellant. — ^The  referee's  find- 
ing was  that  defendant  ^^  was  to  have  a  three-quarter  in- 
terest in  said  business,'^  and  that  plaintiff  was  to  have  an 
interest  of  ''one-fourth  in  said  business."  *'A  three- 
quarter  interest "  means  the  right  to  Chree-fourths  of  all 
profits  and  a  liability  to  three-fourths  of  all  losses. 

Though  one  partner  contribute  the  capital  and  another 
the  labor,  it  is  not  law  that  losses  must  be  paid  out  of  the 
capital,  so  contributed,  until  that  capital  is  exhausted,  be- 
fore the  partner  not  contributing  any  capital  can  be  made 
to  bear  any  losses  (Whitcomb  v.  Converse,  119  Mass,  38 ; 
Nowell  V.  Nowell,  L.  R,  7  Eq,  638). 

As  to  Hasbrouck  v,  Childs  (2  Bosw.  105),  that  case  was 
decided  in  this  court  by  a  majority  of  one,  and  only  held 
that  losses  on  capital  should  be  equally  borne.    The  referee 
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has  held  that  the  plaintiff  should  bear  all  the  loss  on  cap- 
ital. 

In  Jones  v.  Butler  (23  Hun,  367),  the  rule  laid  down  in 
Nowell  V.  Nowell  {L.  R.  7  Eq.  638),  is  apparently  approved  ; 
and  although  capital  was  contributed  in  a  proportion  dif- 
ferent from  the  division  of  profits,  the  losses  on  capital 
were  still  made  to  be  borne  in  the  proportion  in  which 
profits  were  divided.  And  the  decision  in  Jones  v.  Butler, 
was  aflSrmed  by  the  court  of  appeals  in  87  N.  T.  613.  So, 
also,  Ueudecker  v.  Kohlberg  (3  Daly^  407),  quotes  Nowell 
V.  Nowell,  with  approval. 

John  A.  Balestier  and  Thomas  Darlington,  for  respon- 
dent.— The  plain  meaning  of  the  agreement  was,  that  plaintiff 
risked  $1,500,  and  defendant  risked  his  labor  in  a  business. 
If  there  were  "profits,"  plaintiff  and  defendant  were  to 
have  their  benefit  in  them.  If  there  were  ''  losses,"  plaint- 
iff lost,  to  that  extent,  his  money,  and  defendant  his  time 
and  labor  ;  this  was  equitable. 

It  is  not  necessary  to  travel  abroad  to  find  the  law 
which,  in  this  case,  will  guide  this  court ;  the  superior 
court  of  the  city  of  New  York,  in  the  year  1858,  settled  it, 
and  that  decision  has  never  been  questioned  (Hasbrouck  v. 
Childs,  3  Bos.  105). 

Jones  V.  Butler  was  decided  under  the  particular  agree- 
ment entered. into  between  the  parties.  The  court  in  23 
Hun^  say,  ''  We  think  under  such  an  agreement  .... 
the  loss  of  capital  is  to  be  distributed  equally."  And  the 
court  of  appeals  places  its  decision  on  the  same  ground. 
Neudecker  v.  Kohlberg  is  rather  an  authority  in  favor  of 
respondent  than  against  him.  In  that  case  there  was  no 
si>eciial  contribution  of  skill  and  services  against  capital. 

By  the*Coubt.—0' Gorman,  J.— The  plaintiff  and  the 
defendant  agreed  to  go  into  business  together,  the  plaint- 
iff furnishing  money  ''  as  a  special  deposit  but  to  be  used 
in  the  business."  He  was  to  be  a  silent  partner,  and  to  take 
no  active  part  in  the  business,  and  to  have  an  interest  of  one- 
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f onrth  in  the  basiness.  The  defendant  was  to  be  the  active 
partner,  giving  his  time  and  personal  attention  to  the  busi- 
ness and  doing  all  that  was  necessary  to  make  it  snccessfol, 
and  was  to  have  a  three-qaarter  interest  in  said  business. 
At  the  time  of  the  dissolntion  of  the  partnership,  the  plaint- 
iffs special  deposit  amounted  to  $1,326.  The  business  was 
not  successful ;  no  profits  were  realized,  and  the  losses  ex- 
hausted the  available  assets,  including  a  considerable^share 
of  plaintiflFs  '*  special  deposit." 

The  only  question  in  the  case,  is  whether  the  defendant 
can  be  called  on  to  make  good  the  deficiency  in  proportion 
to  his  three  fourths  interest  in  the  business. 

The  learned  referee  held  that  the  plaintiff  was  entitled 
to  take  the  assets,  and  after  paying  the  claims  of  the  credi- 
tors of  the  firm  to  apply  the  remainder  to  payment  of  the 
balance  due  and  unpaid  on  his  special  capital  account,  and 
if  any  surplus  remained,  that  it  was  to  be  divided  between 
him  and  the  defendant  in  the  proportion  of  one-fourth  to 
the  plaintiff  and  three-fourths  to  the  defendant ;  and  the 
referee  did  not  allow  the  claim  of  the  plaintiff  against  thei 
defendant,  for  contribution,  in  order  to  make  up  the  de- 
ficiency, which  appeared  on  account  of  plaintiff's  si)ecial 
deposit. 

There  has  been  some  difference  of  opinion  among  jurists, 
as  to  the  rule  of  equity  to  be  applied  in  these  cases,  and  the 
question  was  discussed  with  great  care  and  erudition  by 
Judge  Hoffman  in  Hasbrouck  v,  Childs  (3  Bosw.  106).  The 
opinion  sustained  by  the  weight  of  authority,  is  that  vfjtien 
one  member  of  a  partnership  puts  money  into  the  business, 
but  gives  to  it  no  time  or  attention,  and  expends  upon  it 
no  skill  or  labor,  while  the  other  partner  contributes  no 
money,  but  does  contribute  his  time,  attention,  labor  and 
skill  to  make  the  business  productive,  that  his  contribution 
of  labor,  etc.,  is  to  be  set  against  the  money  contribution  of 
the  other  ;  that  in  case  of  failure,  his  loss  of  labor,  etc.,  is 
to  be  set  against  the  money  loss  of  the  other,  and  that  each 
loss  is  to  be  borne  exclusively  by  the  loser  without  any 
right  to  contribution  from  the  other.    This  rule  is  not 
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inflexible,  and  each  case  must  be  decided  according  to  its 
own  circumstances,  and  the  intention  of  the  parties  to  be 
deduced  therefrom  ;  and  these  were  questions  which  it  was 
within  the  province  of  the  referee,  in  the  case  at  bar,  to 
determine  on  the  evidence  before  him. 

His  decision  was,  in  my  opinion,  correct,  and  the  judg- 
ment should  be  affirmed,  with  costs  of  this  appeal. 

SsDGWiOK,  Ch.  J.,  and  Frbsdman,  J.,  concur. 


LEVI  H.  PARSONS,  Appellant,  v.  JOSEPH  HAYES, 

Rbspondent. 

CorpoTation$--payment  of  capital  stoek^raudident  agreemmt  for. — When 
gtoekholder  has  no  action  for. — Demurrer — appeal  from  order  overrul- 
ing, what  mc^y  be  eoneidered  on. — Appeal  from  interlocutory 
judgment  entered  thereon. — Bee  adjudieata. 

An  appeal  will  not  lie  from  an  order  overruling  a  demurrer,  but  is  properly 
taken  from  the  interlocutory  or  final  judgment  based  thereon. 

Upon  an  appeal  from  the  judgment  entered  upon  a  deciaion  overruling  a 
demurrer  to  the  answer  the  question  whether  the  complaint  contains  a 
statement  of  a  cause  of  action  may  be  considered ;  this  is  so,  where  the 
complaint  has  been  amended  and  a  demurrer  to  the  original  complaint 
was  overruled  and  the  amended  complaint  contains  the  statements  then 
held  to  set  forth  a  cause  of  action. 

The  plaintiff,  who  sues  on  behalf  of  himself  and  all  other  stockholders  of  a 
mining  corporation,  alleges  that  the  individual  defendants,  being  then 
trustees  of  the  corporation,  made  an  agreement  with  one  C,  that  was 
carried  out,  that  certificates  should  be  issued  to  him  by  the  trustees, 
which  should  represent  that  he  was  the  owner  of  the  100,000  shares  of  the 
capital  stock  of  the  par  value  of  $2,000,000,  and  he  should  convey  to  the 
company  mining  claims  and  property  which  in  fact  had  no  greater  value 
than  ^50,000,  as  the  parties  to  the  transaction  knew;  that  then  C.  turned 
over  20,000  shares  to  the  defcndaht  corporation  and  90,000  shares  to  be 
distributed  among  the  trustees  and  himself,  without  payment  therefor, 
in  pursuance  of  the  real  agreement  between  the  parties;  and  that  the 
shares  received  by  the  trustees  were  afterwards  sold  by  them  for  large 
sums  of  money  for  their  own  benefit;  that  the  individual  defendants 
have  sold  the  stock  turned  over  to  the  defendant  corporation,  at  $1  per 
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share;  that  they  have  not  accounted  for  the  difference  between  the  yalae 
of  the  stock  and  the  amount  of  property  received  (except  as  to  said  one 
dollar  a  share),  nor  for  the  gains  and  profits  received  by  them  from  the 
sale  of  the  stock  turned  over  to  them;  that  the  corporation  defendant  is 
stiil  under  the  control  of  the  individual  defendants. 

The  complaint  asks  for  an  accounting  aod  general  relief. 

Eddj  that  as  C.  was  a  party  to  the  agreement  under  which  the  stock  was 
issued,  and  received  the  benefit  of  such  agreement,  he  would  not  be 
entitled  to  bring  such  an  action  as  this,  and  that  plaintiff's  title  to  the 
stock  he  owns  and  on  which  he  brings  this  action,  having  come  through 
C,  be  can  have  no  greater  right  than  his  assignor  had. 

The  plaintiff's  want  of  right  to  maintain  this  action  does  not  affect  any 
claim  he  may  have  for  individual  damage  from  misrepresentation  by  the 
corporation  or  third  parties,  nor  does  it  affect  the  claim  of  creditors  or 
the  liability  of  the  corporation  or  its  trustees  to  an  action  by  the  attorney 
general. 

Before  Sedgwiok,  Ch.  J.,  Tsuax  and  Ikorahah,  J  J. 

Decided  February  4y  1884. 

Appeal  by  plaintiff  from  an  interlocutory  judgment  in 
favor  of  defendant. 

There  was  an  original  complaint  which  was  demurred 
to.  The  demurrer  was  overruled,  but  the  plaintiff  amended 
the  complaint.  The  defendant  answered.  The  plaintiff 
demurred  to  certain  matters  set  up  as  defenses.  Certain  of 
the  demurrers  were  overruled  and  others  were  sustained. 
Thereupon  the  following  was  entered :  *'  It  is  adjudged, 
that  the  demurrers  of  the  plaintiff,"  describing  them,  ^^be 
sustained  and  that  the  demurrer  of  the  plaintiff  as  to  the 
remainder  of  the  separate  defenses,  contained  in  the  several 
answers  of  said  defendant,  be  overruled ;  that  no  costs  be 
allowed,  etc.;  that  the  plaintiff  have  leave  to  withdraw  said 
demurrers  as  to  the  part  or  portions  thereof  overruled, 
within  twenty  days  from  the  entry  of  this  judgment,  by 
giving  notice,  etc.,  and  that  said  defendant  have  like  leave 
to  amend  his  several  answers^  etc." 

The  plaintiff  now  appeals  from  that  portion  of  the  above, 
that  overruled  the  demurrers  interposed  by  him. 
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O.  M.  Harwood  and  John  R.  Q  Donnelly  for  appellant. 
Ludlow  Fowler  and  T.  Morawetz,  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — ^An  appeal  cannot 
be  taken  from  an  order  overruling  a  demurrer.  If  there  be 
error  in  not  sustaining  the  demurrer,  the  remedy  is  an 
appeal  from  an  interlocutory  or  final  judgment,  which  is 
based  upon  the  erroneous  decision  (Cambridge  Valley 
National  Bank  v.  Lynch,  76  N,  Y,  614).  The  appeal  in  this 
case  assumes  that  the  matter  appealed  from  is  an  interlocu- 
tory judgment.  In  reality  it  is  not,  but  is  only  an  order 
overruling  certain  demurrers  of  the  plaintiff  to  certain 
defenses,  as  set  out  in  the  answers.  '*An  interlocutory 
judgment  is  an  intermediate  or  incomplete  judgment  where 
the  rights  of  the  parties  are  settled  but  something  remains 
to  be  done  "  (i6.)-  ^^  interlocutory  judgment,  so  far  as  it 
goes,  determines  certain  parts  of  the  issues,  in  the  same 
terms  and  methods,  as  the  final  judgment  determines  the 
rest  of  the  issues.  These  rules  have  been  acted  upon  in 
several  cases,  which  it  is  unnecessary  to  cite.  The  result  of 
these  considerations  would  be,  strictly,  that  the  present 
appeal  should  be  dismissed.  This  was  not  asked  by  the 
respondent.  Both  parties  argued  the  merits  of  the  case; 
It  is,  however,  necessary  to  keep  these  considerations  in 
view  when  determining  the  appeal,  as  if  an  interlocutory 
judgment  was  the  subject  of  examination.  For,  the  respon- 
dent claims  that  upon  the  appeal,  it  is  proper  to  examine 
the  complaint  to  see  if  it  contained  a  statement  of  any  cause 
of  action.  The  appellant  on  the  other  hand,  maintains, 
that  such  an  examination  cannot  here  be  made,  because  an 
original  complaint  was  demurred  to  by  the  defendant  and 
the  demurrer  was  overruled,  that  the  present  amended  com- 
plaint contains  the  statements  that  in  the  original  complaint 
were  held  to  set  forth  a  cause  of  action  and  that  therefore 
it  stands  as  the  law  of  the  case,  that  the  present  complaint 
gives  a  cause  of  action  apparently.  The  original  complaint 
having  been  by  force  of  its  amendment  withdrawn,  the 
demurrer  to  it  and  the  decision  thereon  are  taken  from  the 
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case.  The  present  respondents  have  been  deprived  by  the 
amendment  of  an  opportunity  to  be  heard  by  appeal  as  to 
the  correctness  of  the  decision  of  the  demurrer.  Clearly 
upon  the  question  as  to  whether  an  interlocutory  judgment 
against  the  plaintiff  is  correct,  the  defendants  have  a  right 
to  show  that  in  the  face  of  the  record,  the  plaintiff  can  never 
be  entitled  to  final  judgment. 

The  learned  counsel  for  the  appellant  states  the  claim 
of  the  complaint  as  follows.  The  plaintiff  sues  on  behalf 
of  himself  and  all  other  stockholders  of  the  corporation 
defendant,  alleging  that  the  individual  defendants,  then 
being  trustees  of  the  said  corporation,  immediately  after 
the  organization  thereof,  by  agreement  with  one  Catlow, 
issued  to  him  the  whole  capital  stock  of  said  corporation, 
viz.  $2d00,000,  in  exchange  for  property  worth  not  to  exceed 
$160,000.  That  90,000  shares  of  the  stock  were  turned  over 
to  the  defendant  Hayes  and  his  associates,  and  20,000  shares 
to  the  defendant  corporation  by  said  Catlow,  without  pay- 
ment therefor,  in  pursuance  of  the  real  agreement  between 
the  parties  for  the  purchase  of  property  and  the  issue  of 
stock.  That  the  individual  defendants  knew,  or  could 
have  known,  the  value  of  the  property,  and  that  a  portion 
of  the  stock  was  to  be  turned  over  as  stated.  That  ttiS^ 
defendants,  trustees,  represented  the  stock  as  full  paid, 
and  that  the  stock  has  been  sold  as  full  paid  to  innocent 
purchasers,  including  the  plaintiff.  That  the  plaintiff  pur- 
chased his  stock  regularly  in  the  open  market,  relying  upon 
such  representations,  and  received  regular  certificates,  and^ 
that  the  stock  was  regularly  transferred  to  him  on  the  books  ^ 
of  the  corporation.  That  the  individual  defendants  hav**' 
received  large  gains  and  profits  from  the  sale  of  that  port 
tion  of  the  stock  turned  over  to  them.  That  the  individual 
defendants  have  sold  the  stock  turned  over  to  ^  the  defend- 
apt  corporation,  or  a  large  portion  of  it,  at  $1  per  share. 
That  the  individual  defendants  have  not  accounted  for 
the  difference  between  the  value  of  the  stock  and  the 
amount  of  property  received  (except  as  to  the  $1  a  share 
received  from  the  treasury  stock),  nor  for  the  gains  and 
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profits  received  by  them  from  the  sale  of  the  stock  turned 
over  to  them.    That  the  corporation  defendant  is  still  under , 
the  control  of  the  individual  defendants. 

The  defendants  among  other  defenses  pleaded  that  . 
plaintiJBf  purchased  his  stock,  knowing  the  facts  attending  / 
the  transaction  set  out  in  the  complaint. 

By  the  terms  of  the  complaint  the  plaintiff  sues  for  him- 
self and  "  all  other  stockholders  of  the  defendant  company 
who  may  choose  to  come  in  and  avail  themselves  of  the  bene- 
fit of  the  actions.^'  The  plaintiff  is  excused  from  naming 
all  of  these  stockholders,  on  account  of  the  inconvenience 
of  making  a  great  number  of  persons  parties  ;  but  in  legal 
contemplation,  all  of  them  are  parties  plaintiff,  and  all  of 
them  are  in  like  case  with  the  plaintiff  named.  These  per- 
sons are  stockholders,  as  it  is  called,  having  become  so  by 
transfer  of  shares  from  Catlow  remotely  or  directly,  and  \ 
Catlow  himself,  if  he  have  not  transferred  all  his  stock ;  | 
unless  as  to  Catlow,  he  is  not  to  be  deemed  a  party  because 
he  is  not  in  like  case  with  the  plaintiff. 

It  will  be  convenient  first  to  inquire,  if  Catlow  as  a  i 
plaintiff  could  have  maintained  such  an  action.  The  facts  I 
would  have  been,^  that  previous  to  the  impeached  issue  of 
certificates  of  shares,  the  corporation,  would  have  been  in 
eidstence  by  virtue  of  the  statute  which  declares  {Laws 
1848  c.  40,  §  2,  3  Bdm.  733)  that  when  the  certificate  shall 
have  been  filed,  the  pers6ns  who  shall  have  signed  and 
acknowledged  the  same  and  their  successors  shall  be  a  body 
politic  and  corporate  in  fact  and  in  name,  by  the  name 
stated  in  such  certificate  and  by  that  name  have  succession 
and  shall  be  capable  of  suing  and  being  sued  and  they  and 
their  successors  may  have  a  common  seal  and  they  shall  by 
their  corporate  name,  be  capable  in  law  of  purchasing,  etc., 
property. 

There  was  no  stock  or  capital  and  there  could  be  none 
excepting  by  third  persons  paying  money  or  property  for 
certificates  of  shares  of  the  capital  issued  to  them.  There 
were  then,  of  course,  no  shareholders.  Catlow  and  the  trus- 
tees of  the  corporation,  who,  by  the  statute  were  the  cor- 
VoL.  xvn.— « 
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poratioD,  made  an  agreement  that  was  carried  ont,  that  cer- 
tificates sihould  be  issued  to  him  by  the  trustees  which 
should  represent  that  he  was  the  owner  of  the  whole  num- 
ber of  shares  of  the  capital  stock,  or  two  hundred  thou- 

«  sand  shares  of  the  stock  which  by  the  certificate  of  incor- 
poration was  to  be  $2,000,000,  and  he  should  convey  to  the 
company  mining  claims  and  property,  which  in  fact  had  no 
greater  value  than  $150,000,  as  the  parties  to  the  transac- 
tion knew.  In  substance  Catlow  subscribed  for  the  whole 
of  the  shares,  agreeing  to  pay  therefor,  only  property  of 
the  value  named. 

The  statute  declared  that  only  money  should  be  taken 
by  the  trustees  to  the  nominal  amount  of  the  shares  issued, 
or  property,  the  actual  value  of  which  was  equals  to  that 
nominal  amount.    The  agreement  was  unlawful  and  its 

'  execution  could  not  have  been  enforced  by  either  party  to 

it.    It  was  in  fact  made  and  executed  to  evade  the  statute. 

It  was  a  part  of  the  agreement  that  upon  the  certificates 

'  being  issued  to  Catlow  he  should  transfer  to  each  of  the 
trustees  certain  shares.  The  trustees  received  these  shares 
from  Catlow  and  afterwards  sold  them  for  large  sums  of 
money  for  their  own  benefit.  Upon  the  certificates  being 
issued  to  Catlow  he  would  become  a  shareholder.  At  least 
it  is  necessary  to  suppose,  that  although  the  transaction 
was  forbidden  by  law,  yet  it  was  in  fact  done,  and  by  it, 
J^  Catlow  became  a  shareholder.  Upon  the  supposition  that 
Catlqw,(^ing  the  owner  of  all  the  shares  excepting  such 
as  he  had  transferred  to  the  trustees,  brought  his  action, 
he  would  claim  that  he  had  a  right  to  demand  that  the  com- 
pany should  bring  an  action  against  the  trustees  to  compel 
them  to  pay  the  company  money  sufficient  with  the  value 
of  the  mining  property  to  amount  to  $2,000,000  which  was 
by  the  certificate  to  be  the  capital,  and  also' pay  to  the  com- 
pany the  amounts  of  money  for  which  they  had  sold  the 
shares  he  had  transferred  to  them. 

As  the  action  would  be  by  him  declared  to  be  for  his 
benefit,  it  would  ordinarily  be  necessary  to  say  no  more^ 
than  that  he  was  not  entitled  to  be  benefited,   through 
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claiming  an  interest  in  what  may  be  called  damages  for  an 
act  in  which  he  had  taken  part,  indeed  which  ho  had  pro- 
moted. Bat  certain  positions  have  been  taken  for  the 
present  plaintiff,  which  would  apply  to  Catlow  and  those 
may  be  now  examined. 

It  is  said  for  the  present  plaintiff  that  the  transaction 
was  unlawful  and  invalid,  and  cannot  be  made  lawful  or  be 
validated.  If  that  be  so,  it  would  be  true  in  the  case  of 
Catlow.  It  is  nevertheless  also  true,  that  there  is  nothing 
unlawful  or  invalid,  in  the  parties  to  an  unlawful  arrange- 
ment, being  without  a  right  to  share  in  damages  (to  use  a 
convenient  word)  which  have  flowed  from  the  unlawful 
act. 

There  is  at  this  point  a  distinction  taken  for  the  plaint- 
iff, between  the  right  of  the  corporation  to  damages  and 
the  right  of  a  party  consenting  to  the  wrong,  being  en- 
titled to  damages.  It  is  said  that  a  corporation  is  an  arti- 
ficial person,  a  legal  entity  entirely  different  and  distinct 
from  the  persons  of  which  it  is  composed  and  the  corpora- 
tion as  a  distinct  person  may  be  injured  by  one  or  all  of 
its  members,  and  in  either  case  has  a  right  of  action.  With- 
out stopping  to  ascertain  the  real  meaning  of  this  definition 
of  a  corporation,  and  assuming  the  other  proposition  to  be 
correct,  it  is  further  to  be  ascertained  if  the  corporation 
has  been  injured  in  the  transaction  or  lias  suffered  damage. 

The  injury  or  damage  in  one  direction  would  be  the  con- 
sequence of  issuing  certificates  by  an  invalid  act  that  on 
the  assumption  of  the  plaintiff's  argument  is  incapable  of 
ratification.  If  this  be  a  void  act,  then  it  would  be  neces- 
sary to  say,  that  the  certificates  issued  were  void  and  the 
corporation  could  proceed  to  issue  certificates  of  shares  in 
a  legal  manner.  But  such  a  view  would  disclose  that  Cat- 
low  or  the  plaintiff  would  not  be  a  shareholder  and  there- 
fore not  entitled  to  bring  such. an  action  as  the  present. 

'Such  an  injury,  of  course,  is  not  claimed,  but  it  is  claimed 
that  the  injury  was  the  trustees  issuing  for  property  of 
small  value  certificates  to  the  nominal  amount  of  ^,000,000, 
whereas  it  was  the  duty  of  the  trustees  not  to  issue  them 
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except  for  $2,000,000.  The  complaint  does  not  allege  nor 
can  it  be  presamed  that  if  the  certificates  had  been  properly 
dealt  with,  any  more  could  have  been  procured  for  them, 
than  was  in  fa6t,  and  therefore  it  does  not  appear  that  any 
pecuniary  damage  was  suffered.  Or,  in  other  words,  it  does 
not  appear  that  if  the  trustees  h^d  performed  their  duty, 
of  not  issuing  except  for  equivalent  value,  that  the  corpor- 
ation would  have  had  more  capital  than  now. 

Excepting  these  considerations  it  may  be  supposed  that 
there  was  damage  to  the  company  from  the  trustees'  acts. 
Was  there  any  injury  under  the  facts  I    It  is  true,  that  the 
corporation  is  something  more  than  its  trustees  and  share- 
holders; but  its  property,  chattels,  money  or  choses  in 
action,  it  owns  not  in  its  own  interest  but  for  the  pecuniary 
benefit  of  the  natural  persons  connected  with  it.  It  would  be 
impossible  to  look  upon  the  property  rights  of  a  corporation 
merely  having  regard  to  its  being  an  ideal  creature.    It  acts 
through  natural  persons.  It  acts  for  the  benefit  of  natural  per- 
sons. In  truth  natural  persons  compose  it.  The  statute  under 
which  it  was  formed  says  this.   The  trustees  who  are  trustees 
under  the  statute  for  the  corporation  are  the  trustees  for  the 
shareholders.     In  Karnes  v.  Rochester  &  Genesee  Valley 
R.  a.' (4  Abb.  Pr.  If.  S.  107),  the  court  said,  '*  The  directors 
stand  in  the  relation  of  trustees  to  stockholders  and  between 
them  exists  the  relation  of  trustee  and  cestui  que  trusts 
As  for  this  Butts  i;.  Wood  (38  B.  181,  afterwards  affirmed,  37  ' 
N.  T.  317),  was  quoted,  it  must  have  been  said  upon  an 
identification  of  the  stockholders  and  the  corporation.    The 
same  case  said  (p.  110),  ''  The  corporation  does  not  stand  in 
any  fiduciary  relation  to  its  stockholders.  Such  a  relation  be- 
tween the  corporation  and  its  corporators,  is  shown  in  a  well 
considered  opinion  by  Vice-Chancellor  MoCoUN,in  Verplanck 
X.  Mercantile  Ins.  Co.  (1  Edw.  Ch.  87),  to  be  impossible.   The 
stockholders  are  in  no  sense  creditors  of  the  corporation, 
nor  are  they  in  the  situation  of  partners.    They  are  con- 
stituent parts  of  the  corporation."    The  language  of  Vice- 
Chancellor  MoCouN,  in  Verplanck  v.  Mercantile  Ins,  Co.  (1 
Ednjo.  Oh,  87)  was,  "  The  corporation  is  merely  the  creature 
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of  the  law,  a  political  body,  not  a  natural  body,  made  up  of 
the  compact  entered  into  by  the  stockholders  each  of  whom 
becomes  a  corporator  identified  with  and  forming  a  constitu- 
ent part  of  the  corporate  body,  and  therefore  when  we  speak 
of  stockholders  and  the  incorporated  company  of  which 
they  are  the  components,  we  refer  to  one  and  the  same  col- 
lection of  persons.  How  then,  can  the  relation  of  trustees 
adA  cestui  que  trtist  exist,  for  such  a  relation  requires 
separate  and  distinct  persons  or  separate  and  distinct 
bodies  to  constitute  it."  VThis  case  afterwards  affirms  that 
the  directors  are  the  agents  and  trustees  of  the  corporation 
or  stockholders. 

In  Railway  Company  v.  Aileron  (18  WaU.  234),  the 
charter  declared  that  all  the  corporate  powers  of  the  cor- 
porations shall  be  vested  in  and  exercised  by  a  board  of 
directors,  etc.,  and  it  also  declared  that  the  capital  stock 
of  the  corporation  may  be  increased  from  time  to  time  at 
the  pleasure  of  said  corporation.  The  court  held  that  the 
capital  could  not  be  increased  by  the  directors  without  the 
consent  of  the  shareholders.  The  opinion  said  that  a  cor- 
poration like  a  partnership  is  an  association  of  natural 
persons,  and  that  fundamental  changes  of  corporate  pur- 
I)08es  cannot  be  made  without  the  express  or  implied  con- 
sent  of  the  members. 

4 

Again,  considering  that  the  fundamental  position,  is 
that  Catlow  became  in  fact,  shareholder  to  the  amount  of 
all  the  capital  stock,  the  following  was  the  relation  between 
the  parties.  The  corporation  was  the  holder  of  the  legal 
title  of  the  property  of  the  corporation,  subject  to  corpor- 
ate uses.  Excepting  this  legal  title  for  corporate  uses,  the 
shareholders  were  the  parties  interested  in  the  property  in 
fact,  owning  all  of  it,  excepting  the  legal  title,  which  as 
against  them  could  be  used  for  corporate  purposes.  The 
trustees  were  the  statutory  corporation.  The  shareholders 
were  members  or  a  part  of  the  corporation.  The  corpor-  , 
ation  held  the  legal  title,  for  the  pecuniary  benefit  of  the 
shareholders  having  no  beneficial  or  pecuniary,  benefit  i 
in  it. 
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On  the  claim  for  the  plaintiff,  the  thing  possessed  is 
the  right  of  the  corporation  to  have  an  action  against  its 
trustees,  for  damages  for  their  acts  which  it  is  claimed  were 
wrongful  to  the  corporation.  This  right  was,  if  it  existed, 
held  by  the  same  tenure  and  for  the  same  purposes  that 
other  property  would  be  held.  The  corporation  would 
have  a  bare  title  to  it  for  the  beneficial  use  of  shareholders. 
It  seems  to  be  evident,  that  the  corporation  could  ijpt 
claim  as  damage  to  its  interest  what  would  be  damage  to 
the  beneficial  interest  where  the  owners  of  the  latter  had 
consented  to  the  so  called  injury. 

/  'In  fact,  however,  the  case  is  a  little  different  in  point 
of  circumstance,  although  not  essentially.  The  beneficial 
.  owner  or  shareholder  having  in  advance  of  the  occurrence, 
which  but  for  their  participation  would  j  have  created  a 
cause  of  action  in  the  corporation,  promolted  it  and  then 
participated  in  it,  the  conduct  of  the  trustees  never  made 
a  cause  of  action,  because  that  conduct  was  not.  wrongful 

^  as  respects  the  shareholder. 

The  principles  that  have  now  been  used  are  established 
by  Scott  V.  De  Peyster  (1  Edw.  Ch.  513) ;  Hotel  Co.  v. 
Wade  (97  U.  8.  13) ;  Kent  v.  Quicksilver  Mining  Co.  (78 
N.  T.  169).  It  is  not  necessary  to  give  the  reasoning  of 
these  cases.  They  are  applicable  here.  It  is  supposed  that 
in  the  last  case  there  is  a  difference,  in  that  acquiescence 
of  shareholders  was  held  to  estop  them  in  favor  of  innocent 
third  parties.  But  it  must  be  considered  that  after  the 
power  to  ratify  or  acquiesce  is  held  to  exist,  the  same  prin- 
ciple would  act  in  favor  of  third  parties  although  not  inno- 
cent, against  whom  damages  for  the  act  ratified  were  claimed. 

I,       It  seems  to  be  clear  that  Catlow  could  not  maintain  an 

'   action  like  this,  first  because  he  could  not  claim  that  the 

corporation  should  bring  an  action  for  his  benefit  on  account 

of  a  transaction  which  he  took  part  in,  and  second  because 

^    the  corporation  would  have  no  cause  of  action  or  right  to 

damages. 

,      If  the  second  proposition  be  true,  then  it  necessarily 
iollows  there  never  having  been  any  cause  of  action,  or  the 


PARSONS  V,  HATES.  39 

Opiniop  of  the  Court,  by  Bsdowick,  Gh.  J. 

right  to  damages  having  never  accrued  the  claim  cannot  be 
revived  in  the  future  in  favor  of  any  person  whether  or  not 
a  transferee  of  shares  from  Catlow. 

The  plaintiff,  however,  because  he  claims  through  a 
transfer  from  Catlow  cannot  bring  an  action  which  Catlow 
could  not  have  brought  upon  this  case. 

In  Mann  v.  Currie  (2  B.  298),  the  court  said  of  the  de- 
fendant that  '^  if  he  became  a  stockholder  by  transfer  to  • 
him  of  the  stock  of  an  original  subscriber,  he  at  once  adop- 
ted his  contract  with  the  company  and  became  substituted 
in  his  place,  both  as  regards  his  rights  and  liabilities." 
This  was  said  in  relation  to  the  obligations  of  the  defend- 
ant to  fulfill  the  terms  of  the  original  subscription  of  his 
assignor.  The  reasoning  that  tends  to  the  application  of 
this  conclusion  in  this  case  is  just  and  seems  to  be  clear. 
The  shares  which  the  plaintiff  holds  came  to  him  through  a 
certificate  which  was  issued  upon  a  particular,  arrangement 
under  which  the  plaintiff  claims,  necessarily  admitting  it  to 
have  been  effective.  One  feature  of  that  arrangement  was 
that  the  certificate  should  be  issued  to  Catlow  as  his  prop- 
erty for  a  consideration  which  the  plaintiff  claims  was 
injurious  to  the  corporation.  As  the  plaintiff  claims  that 
the  consideration  although  unlawful  was  sufficient  to  give 
a  title  which  he  maintains,  he  must  abide  by  it  as  a  fact 
and  therefore  in  all  its  consequences.  It  is  not  competent 
for  him  to  take  part  and  reject  part  as  it  was  one  transac- 
tion. Counsel  for  the  defendant  in  a  later  case  before  the 
general  term  cited  on  this  point :  Hooker  v.  London  Rail- 
way Co  (7  Ins,  368) ;  the  opinions  in  Williams  v.  Telegraph 
Co.  (48  Super.  Ct.  849) ;  Mech.  Bank  v.  N.  Y.  &  N.  H.  R.  R. 
Co.  (18  N.  F.  599) ;  Hughes  v.  Copper  Co.  (72  N.  T.  2(y7). 

The  claim  that  the  corporation  had  aright  to  recover  the* 
amounts  of  profits  made  by  the  trustees  for  themselves  indi- 
vidually in  a  transaction  which  they  were  conducting  for 
the  corporation  has  not  yet  been  noticed.  What  has  been 
already  said  is  to  be  applied  to  this  claim.  There  is  no 
doubt  of  this  general  rule  that  trustees  are  liable  to  respond 
to  those  for  whom  they  act  for  any  profits  made  by  them 
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individually,  but  this  is  limited  by  the  proposition  in  the 
language  of  the  court  of  appeals  (Moody  v.  Smith,  70  N.  Y. 
598),  ''  a  principal  may  give  an  agent  express  power  to  act 
in  the  business  of  the  principal,  so  that  the  agent  may  reap 
a  benefit,  and  in  such  case  the  principal  is  bound  by  the 
acts  of  their  agent."  It  has  been  already  considered  that 
>  the  shareholders  were  the  real  parties  interested  and  that 
their  consent  would  bind  the  corporation,  and  it  follows 
that  the  corporation  would  not  recover  from  the  trustees, 
what  shareholders  had  arranged  they  should  individually 
receive. 

This  opinion  has  had  in  regard  solely  the  right  of  a 
member  of  a  corporation  to  require  that  corporation  to  assert 
for  his  benefit,  a  claim  for  damages  in  which  he  may  share, 
when  in  reality  he  stands  in  the  shoes  of  one  who  took  part 
in  the  transaction  complained  of.  His  want  of  right  to 
maintain  such  an  action  does  not  affect  any  claim  he  may 
have  for  individual  damage  from  misrepresentation  by  the 
corporation  or  third  parties,  nor  does  it  affect  the  claim  of 
creditors  or  the  liability  of  the  corporation  or  its  trustees 
to  an  action  by  the  attorney  general. 

Judgment  afiirmed,  with  costs. 

Tritax,  J.,  dissents. 

Ingbaham,  J. — [Concurring.] — ^I  concur  with  the  Chief 
Judge  on  the  ground  stated  by  him  that  as  Catlow  was  a 
party  to  the  agreement  under  which  the  stock  was  issued, 
and  received  the  benefit  of  such  agreement,  he  would  not 
be  entitled  to  bring  such  an  action  as  the  present  one,  and 
that  plaintiff's  title  to  the  stock  he  owns  and  on  which  he 
brings  his  action,  having  come  through  Catlow,  he  can  have 
no  greate^r  right  as  stockholder  than  his  assignor  had. 
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EDWARD  MATERNE,  et  al.,  Appellants,  d.  BENNO 
HORWITZ,  ET  AL.,  Respondents. 

(hnUad  for  unlawful  purpose,  e.  g.  manitfactuv  of  spurious  merehanduo-^ 
when  void  as  against  public  policy. 

The  plaintiffs  contracted  with  defendants,  the  former  to  sell  and  the  latter 
to  buy,  presumably  for  sale  to  retailers,  400  cases  of  domestic  sardines 
with  ''fancy  labels  "  in  a  French  style  on  the  boxes,  to  contain  a  state- 
ment in  substance,  that  the  contents  of  the  box  had  been  packed  in 
France,  in  olive  oil,  by  persons  named  in  the  label.  It  appeared  upon 
the  trial  that  imported  sardines  come  mostly  from  France,  and  are  worth 
in  the  market  about  fifty  per  cent,  more  than  domestic  sardines,  which 
are  fish  taken  and  packed  in  Maine.  HM,  that  it  was  part  of  the 
contract  that  an  unlawful  object  was  intended,  and  part  of  the  common 
purpose  that  the  contract  and  the  things  done  under  it  should  be  used 
to  promote  an  unlawful  purpose,  and  such  contract  cannot  therefore  be 
enforced. 

The  illegality  which  violates  a  contract  is  not  necessarily  such  as  tends  to 
a  violation  of  law  inflicting  a  penalty. 

Tracy  v.  Tallmadge,  14  if.  Y.  162,  distinguished. 

Before  Sedgwick,  Ch.  J.,  and  O'Gobmak,  J. 

Decided  February^  4,  1884. 

Appeal  by  plaintiffs  from  judgment  dismissing  com- 
plaint entered  on  direction  of  a  jadge  before  a  jury. 

The  action,  was  for  the  price  of  goods,  tendered  to 
plaintiff  under  a  contract  of  sale. 

The  facts  appear  in  the  opinion. 

Otto  JETarwiiZy  for  respondents. — ^The  sardines  in  question 
being  admittedly  falsely  labeled  and  designated,  with  the 
clear  intent  and  purpose  of  imposing  upon  the  public,  by 
making  them  appear  to  be  'imported  sardines,"  and  as 
containing,  *^pure  olive  oil,"  instead  of  their  real  contents 
and  character,  the  defendants  were  justified  in  refusing  to 
accept  the  same.  The  traffic  in  merchandise  thus  falsely 
labeled  is  distinctly  prohibited  by  the  laws  of  this  stare, 
and  was  so  prohibited  both  at  the  time  of  the  making  of 
this  contract  as  well  as  at  the  time  of  the  tender  of  the 
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goods  in  question  {Laws  1862,  ch.  306;  am'd  LawslQSQ^ 
ch.  209).  A  similar  provision  is  found  in  section  438  of  the 
present  Penal  Code,  making  it  a  misdemeanor  to  sell  or 
o9er  for  sale  any  package  falsely  marked,  labeled,  etc.,  as 
to  the  place  or  country  where  the  goods  were  manufactured 
or  produced,  or  the  quality  of  grade,  etc. 

The  enforcement  of  this  contract,  whereby  the  plaintiffs 
would  be  enabled  to  sell  the  merchandise  in  question,  tbns 
fraudulently  packed  and  labeled,  would  be  against  public 
policy,  as  well  as  a  violation  of  the  statutes,  and  will  not 
be  enforced  by  the  courts.  Where  a  contract  sought  to  be 
enforced,  springs  out  of  a  violation  of  the  statutes  of  the 
state,  the  courts  will  leave  the  parties  to  such  contract 
where  it  finds  them,  withholding  from  both  its  aid  in  en- 
forcing it  (3  Barb.  228).  Corrupt  intention  is  not  material. 
It  is  enough  that  there  is  a  contravention  of  the  law  (Seneca 
County  Bank  v.  Lamb,  26  Barb.  695).  If  a  statute  prohib- 
its a  contract,  it  is  enough,  thongh  it  does  not,  in  express 
terms,  declare  such  contracts  void  {Story  Contr.  §  613 ; 
Barton  v.  Port  Plank  Road  Co.,  17  Barh.:A91 ;  Griffeths  v.  4 
Wells,  3  Dm.  226). 

Rodman  &  Adams^  for  apx)ellants. — The  Penal  Code 
took  eflEect  May  1,  1882  (§  727),  and  this  contract  is- of  June 
30,  1881.  The  statutes  of  1860, 1862,  1863,  and  1878,  each 
contain  the  provision  that  it  shall  be  a  misdemeanor  to  sell 
goods  falsely  labeled,  with  intent  to  defraud  or  to  enable 
another  to  defraud ;  and  these  statutes  have  been  construed 
in  Low  «.  Hall  (47  N.  Y.  104),  where  it  was  held  that  the 
intent  to  defraud  on  the  seller's  part  must  be  proved  affirm- 
atively. And  so  in  Rudderow  x.  Huntington  (3  Sarvdf. 
266\  the  bare  knowledge  by  a  vendor  that  the  purchaser 
intends  to  ra^ean  unlawful  use  of  the  property  sold,  will 
not  prevent  a  recovery  for  the  purchase  money  (Tracy  «. 
Talmage,  14  N.  F.  162  ;  Ganson  t).  Tifft,  71  Id.  48).  The 
goods  plaintiflEs  tendered  were  precisely  what  the  contract 
called  for,  and  the  transaction  was  not  prohibited  by  any 
law.    See  also,  Kreiss  n.  Seligman,  8  Barb.  439-449-460. 
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By  the  Court. — Sedgwick,  Ch.  J; — In  the  case  for  the 
plaintiflfs,  the  following  facts  appeared  :  The  plaintiffs  and 
defendants  were  wholesale  dealers  in  sardines  among  other 
goods.  They  entered  into  a  written  agreement,  by  which 
the  former  were  to  sell  and  the  latter  to  buy,  400  cases  of 
"domestic  sardines,"  the  boxes  in  the  cases  to  have  ''fancy 
labels  "  upon  them.  Domestic  sardines  were  fish  taken  and 
packed  in  Maine,  and  "  fancy  labels"  were  decorated  labels 
in  a  French  style.  The  plaintiflfs  knew  that  these  labels 
would  contain  a  statement  in  substance  that  the  contents  of 
the  box  had  been  packed  in  France  in  olive  oil  by  per- 
sons named  on  the  label.  One  of  the  plaintiflfs  testified 
that  imported  sardines  come  mostly  from  France,  and  are 
worth  in  the  market  about  50  per  cent,  more  than  domestic 
sardines,  on  account  of  the  quality  and  the  duty.  The 
goods  tendered  by  the  plaintiflfs  under  the  agreement,  had 
upon  them  labels  like  those  that  have  been  described,  and 
names  that  were  apparently  names  of  French  packers, 
doing  business  in  France,  such  as  Pillour  Frdres,  Conca- 
meau,  Finistere.  It  did  not  appear  that  that  there  were  any 
persons  of  that  name. 

These  were  not  in  the  market  and  never  had  been,  and 
the  contract  could  not  have  been  carried  out  with  domestic 
sardines  that  had  upon  the  boxes,  labels  that  were  sub- 
stantially diflferent  from  those  that  were  upon  the  boxes 
tendered.  From  this  and  other  facts  the  plaintiflf  claimed 
that  the  defendant  knew,  when  the  agreement  was  made, 
that  it  intended  goods  of  the  kind  that  were  tendered.  It  is 
then  to  be  inferred  that  the  plaintiflf  understood  that  de- 
fendant had  the  knowledge  referred  to. 

On  the  facts  it  is  an  irresistible  inference  that  the  defend- 
ant entered  into  the  agreement,  to  the  knowledge  of  plain- 
tiflf, with  the  purpose  of  selling  the  goods  to  others  in  the 
condition  provided  by  the  agreement. 

The  defendant  denied  that  the  agreement  .was  illegal 
and  could  not  be  enforced,  because  the  object  of  making 
the  contract  was  that  goods  should  be  delivered,  in  a  con- 
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dition/which  in  the  usual  course  of  trade  would  be  used  as 
a  means  of  dishonest  practice  upon  consumers. 

It  must  be  kept  in  mind  that  on  the  facts  of  the  par- 
ticular case,  the  effect  of  the  evidence  is,  that  although 
wholesale  dealers  might  not  or  probably  would  not  be  de- 
ceived by  the  labels  as  to  the  contents  of  the  boxes,  it  must 
be  inferred  that  the  labels  were  used  for  some  purpose, 
either  as  to  dealers  or  consumers,  and  that  purpose  must 
have  regarded  consumers,  as  the  dealers  would  not  be  de- 
ceived. The  dealers  would  knowingly  sell  to  the  con- 
sumers who  would  be  without  knowledge.  In  fact  the 
trade  appears  to  be  a  large  one  in  which  these  deceptive 
labels  alone  are  used.  If  nobody  is  to  be  deceived,  why  not 
put  on  the  boxes  the  truth  i 

Consumers  may  not  be  wronged  by  eating  American 
sardines,  while  they  think  they  are  eating  French  sardines. 
One  may  be  as  wholesome  and  savory  as  the  other,  but  un- 
doubtedly the  labels  are  not  used  to  instil  this  information 
into  the  minds  of  the  eaters.  They  are  used  to  get  a  higher 
price  than  would  be  given  if  the  label  told  the  fact  as  to  | 
the  origin  of  the  fish.  The  plaintiffs'  testimony  disclosed 
that  a  firm,  packing  American  sardines,  tendered  a  large 
quantity  to  a  merchant  in  the  trade,  with  the  names  of 
American  packers  on  the  label,  but  they  were  refused, 
the  merchant  declining  to  take  any  goods  with  labels  with 
English  names.  This  would  not  have  happened  if  con- 
sumers would  buy  the  goods  at  the  same  price  under  either 
kind  of  label. 

The  illegality  which  invalidates  a  oontract  is  not  neces- 
sarily such  as  tends  to  a  violation  of  law,  which  inflicts  a 
penalty.  For  instance,  contracts  which  tend  directly  to  im- 
morality, like  sales  of  goods  to  a  prostitute  for  the  purpose 
of  enabling  her  to  carry  on  her  business  of  prostitution, 
contracts  in  restraint  of  trade  or  marriage,  marriage  brokage 
contracts,  a  contract  of  two  persons  not  to  bid  against  each 
at  auction  under  certain  circumstances,  are  void.  A  more 
pertinent  case  in  point  of  circumstance  is  that  an  agree- 
ment made  to  defraud  a  creditor  ol  one  party  to  it,  cannot 
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be  enforced.  It  might,  however,  be  a  serious  qaestion, 
whether  the  statute  against  obtaining  goods  by  false  pre- 
tenses would  not  embrace  a  case  of  knowingly  selling 
goods  under  a  fictitious  label,  that  contained  statements 
as  to  the  goods. 

In  Tracy  v.  Talmage  (14  N.  T.  162),  the  court  of  appeals 
determined  that  the  bare  knowledge  by  a  vendor  that  the 
purchaser  intends  to  make  an  unlawful  use  of  the  article 
sold,  will  not  prevent  a  recovery  for  the  purchase  money. 
This  is  held,  however,  with  the  provisos,  '*  that  the  vendor 
has  done  nothing  in  aid  or  furtherance  of  the  unlawful 
design,  and  also  that  it  is  not  viade  a  part  of  the  contract 
that  the  goods  be  used  for  an  unlawful  purpose.  It  is  quite 
evident  from  the  opinions  in  that  case,  that  the  court  did  not 
mean  that  the  terms  of  the  contract  of  sale  expressly  refer 
to  an  unlawful  object.  The  reasoning  on  the  subject  would 
support  the  proposition  that  the  contract  would  be  invalid 
if  it  were  made  with  the  intent  that  it  should  be  used  in 
or  for  some  unlawful  object. 

In  the  present  case,  the  plaintiffs  did  not  originally  make 
the  deceptive  labels,  but  they  knowingly  procured  them 
and  in  fact,  furnished  them,  after  binding  themselves  by 
contract  so  to  do,  and  that  was  something  that  was  in 
furtherance  of  an  unlawful  purpose  of  furnishing  goods 
for  customers  in  the  market,  in  a  state  which  was  calculated 
to  deceive  those  customers.  In  Tracy  v.  Talmage,  the  case 
was  of  a  bare  contract  of  sale,  honest  and  lawful  so  far  as 
its  terms  were  considered,  and  which  had  nothing  in  itself, 
which  provided  for  a  train  of  circumstances,  likely  to  end 
in  an  unlawful  transaction.  Here  part  of  the  contract, 
when  the  symbols  expressed  in  it  are  turned  into  language, 
was  that  the  goods  should  be  furnished  to  the  defendants 
ready  for  market,  with  a  false  representation  as  to  their 
kind,  that  would  be  likely  to  deceive.  For  this  reason  it 
seems  to  me  that  it  was  part  of  the  contract,  that  an  unlaw- 
ful object  was  intended  and  part  of  the  common  purpose, 
that  the  contract  and  the  thing  done  under  it  should  be 
used  to  promote  an  unlawful  purpose. 
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If  Rudderow  v.  Hnntington  (3  8avf.  252),  would  call 
for  other  views,  I  would  be  bound  to  follow  the  higher 
authority  of  Tracy  o.  Talmage,  thinking  as  I  do,  that  the 
rules  that  have  been  applied  are  established  by  the  latter 
case.  An  examination  of  the  case  of  Rudderow  v.  Hunt- 
ington, shows  that  it  did  not  profess  to  touch  a  case  where 
the  contract  was  made  with  a  wrongful  purpose  on  the  part 
of  the  vendor,  as  a  part  of  a  scheme  likely  to  injure  or 
deceive  third  persons. 

I  do  not  think  there  was  evidence  to  show  that  it  was 
the  understanding  that  the  defendants  were  to  sell  to  con- 
sumers, but  the  usual  result.and  foreseen  consequence  would 
be  that  the  goods  would  be  presented  to  consumers,  by 
means  of  such  sales  as  they  should  make. 

My  opinion  is  that  the  judgment  should  be  affirmed 
with  costs. 

O' Gorman,  J.,  concurred. 


JOHN  PETERSEN,  Respondent,  v.  JOHN  SWAN, 
Appellant. 

Demurrer  to  anmjoer — miffleieney  of  complaint  may  le  eonaidorei, — Maider  and 
9eaman — non-joinder  of  defendants  when  not  ground  of  demurrer. 

The  question  of  the  sufficiency  of  the  complaint  may  be  raised  where  a 
demurrer  to  the  answer  is  interposed. 

Under  the  law  merchant,  it  is  the  duty  of  every  ship-owner  or  master  to 
provide  for  a  seaman  who  becomes  sick  or  wounded  or  maimed  in  the 
discharge  of  his  duty,  whether  at  home  or  abroad,  at  sea  or  on  land, — if 
it  be  not  by  his  own  fault, — suitable  care,  medicines  and  medical  treat- 
ment, including  nursing,  diet  and  lodging. 

Where  a  sesman  sues  an  owner  of  a  vessel  for  breach  of  an  obligation  which 
does  not  rest  upon  express  contract  but  is  implied  by  the  law  merchant 
from  the  relation  of  owner,  or  master,  and  seaman,  a  demurrer  on  the 
ground  that  all  the  owners  are  not  made  defendants  will  not  lie. 

Before  Sedgwiok,  Oh.  J.,  Truax  and  O' Gorman,  J  J. 

J>eeided  February  4,  1884. 
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Appeal  by  defendant  from  interlocutory  judgment  in 
favor  of  plaintiff,  entered  upon  an  order  sustaining  plaint- 
iff's demurrer  to  a  part  of  an  answer  that  pleaded  a  non- 
joinder of  certain  parties  who  it  was  claimed  should  have 
been  made  defendants. 

The  facts  appear  in  the  opinion. 

James  K.  HiU,  Wing  <fe  Shotidy,  for  appellant. — I.  It 
is  well  settled  that  on  a  demurrer  judgment  must  be  given 
against  the  party  committing  the  first  error  of  substance. 
If  the  complaint  is  defective  the  defendant  is  entitled  to 
judgment  on  the  demurrer,  even  though  his  answer  be  in- 
sufficient (People  V.  Banker,  8  How.  Pr.  258;  Girvin  v. 
Hickman,  58  Id.  244 ;  People  v.  Booth,  32  If.  Y.  397 ; 
Gleason  v.  Youmans,  9  Abb.  If.  C.  107). 

II.  In  Reed  v.  Canfield  (1  Sumner,  195-201),  it  was  held 
that  if  the  seaman  was  injured  in  the  service  of  the  ship, 
he  was  entitled  to  be  cured  at  the  expense  of  the  ship  as 
far  as  ordinary  medical  means  extended,  but  that  the 
owners  were  not  liable  for  consequential  damages  (See  also 
2  Pars,  on  Ship.  <&  Adm.  80).  Questions  arising  as  to  the 
lights  and  liabilities  of  seamen,  masters  and  owners,  in 
respect  to  casualties  or  sicknesses  happening  to  seamen  in 
the  discharge  of  their  duties,  are  peculiarly  of  maritime 
jurisdiction,  and  are  ably  considered,  and  the  authorities 
collated  in  The  City  of  Alexandria,  by  Brown,  J.,  U.  S. 
Dist.  Ct.,  Southern  Dist.  N.  T.  (17  Federal  Reporter, 
390,  393-397).  "The  seaman  is  entitled  to  be  cured  of  all 
sickness  or  injuries  occurring  while  in  the  ship's  service." 
"  The  rule  is  limited  to  the  cure  of  the  sickness  or  injuries, 
and  does  not  include  any  compensation  or  allowance  for 
the  effect  of  the  injury  "  {Ourt  Eights  cfe  Duties  Seamen^ 
109,  110).  '*  In  none  of  the  sea  laws,  or  in  the  recognized 
authorities  on  maritime  law,  is  there  any  indication  of  lia- 
bility of  the  ship  or  her  owners,  beyond  the  expenses  of 
the  care,  attendance,  and  cure  of  the  seaman''  (City  of 
Alexandria,  supra,  393 ;  Reed  v.  Canfield,  1  Sumner,  195- 
202 ;  Nevitt  v.  Clarke,  Olcott,  3i6). 
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It  is  true  that  in  Brown  v.  Overton  (1  Spra^ue^  462),  U. 
S.  District  Oourt,  Mass.,  it  was  held  that  where  there  was 
positive  neglect  on  the  part  of  the  master,  that  the  injured 
seaman,  ^ho  was  a  mate,  was  entitled  to  indemnity  for  the 
injury,  and  he  was  allowed  $(K)0  as  against  the  ship  ;  but 
that  was  a  libel  in  rem^  against  the  ship.  And  in  Croucher 
27.  Oakman  (3  Allen  \_M(is8,'\  186),  a  similar  claim  was 
allowed  in  an  action  on  contract.  But  neither  of  those 
cases  would  sustain  this  action.  In  The  Ben  Flint  (1  BUs. 
663,  U.  S.  District  of  Wisconsin),  it  is  held  that  the  enforce- 
ment of  payment  of  expenses  of  curing  sick  seamen,  is  a 
matter  of  admiralty  jurisdiction.  The  court  say:  "They 
are  in  the  nature  of  additional  wages." 

III.  In  The  City  of  Alexandria  it  is  held  that  on  common- 
law  principles  no  recovery  could  be  had  for  such  an  injury, 
for  the  reason  that  the  master  and  seamen  are  all  fellow 
servants  engaged  in  the  same  general  employment.  "It 
constitutes  no  exception  to  the  rule  that  the  several  persons 
employed  are  not  in  equal  stations  or  authority,  or  that  one 
servant  is  injured  through  the  negligence  of  another,  who 
is  his  superior  in  station,  to  whom  he  owes  obedience" 
(Cripson  n.  Babbitt,  81  N.  T.  621 ;  McCosker  ^.  L.  I.  R.  R. 
Co.,  84  Id.  77 ;  Slater  v.  Jewett,  86  Id.  61). 

lY.  If  the  complaint  sets  forth  any  cause  of  action  at 
all,  it  is  upon  contract ;  and  therefore  the  answer  of  non- 
joinder of  co-owners  is  a  good  plea.  See  Croucher  v.  Oak- 
man  (3  AUerij  186) ;  Sheffield  v.  Page  {Sprague  Dec.  286, 


Hart  &  Pricej  for  redpondent. — L  Depriving  the  plaintiff 
of  the  care  of  a  physician  was  a  violation  of  duty  ;  compel- 
ling him  to  perform  the  duties  of  a  seaman  in  his  plight 
was  a  tort  of  a  grave  character.  In  such  cases  as  require 
surgical  skill,  the  sailor  must  be  cured  at  the  expense  of 
the  ship,  and  the  medicine  chest,  is  intended  to  be  used 
merely  in  cases  where  the  ship  is  remote  from  a  port  or  a 
place  having,  a  physician,  or  where  proper  medicines  can- 
not be  procured.    Where  the  case  of  sickness  or  injury  is 
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of  such  a  character  as  to  require  greater  skill  and  care  than 
a  master  of  a  ship  and  the  means  of  a  ship  will  permit,  it  is 
the  duty  of  the  master  to  send  the  seaman  on  shore  at  a 
port  to  be  treated  by  a  physician  (Lamson  v.  Westcott,  1 
Sumn.  595  ;  Hamden  v,  Gordon,  2  Mason^  653 ;  The  For- 
rest, 1  War  By  436).  Owners  are  liable  for  the  care  of  sick 
or  disabled  seamen  (Hamden  v.  Gordon,  2  MasoUj  354; 
Holmes  v.  Hutchinson,  Oilpin^  450). 

Misconduct  or  neglect  by  the  officers  in  the  treatment  of 
the  seaman  after  he  has  been  wounded  in  the  service  of  the 
ship,  becomes  an  additional  cause  of  action  against  the  ship, 
because  a  legal  obligation  to  him  then  arises  to  afford  suit- 
able care  and  nursing,  and  if  this  be  neglected  the  ship 
may  be  held  to  consequential  damages  (City  of  Alexan- 
dria, 17  Federal  Reporter^  395 ;  Brown  v.  Overton,  1 
Spragne^  462).  By  the  general  rule  of  maritime  law  the 
owners  of  a  vessel,  as  well  as  the  master,  are  liable  for 
injuries  caused  by  the  misconduct,  negligence  or  unskillful- 
ness  of  the  master,  provided  the  act  be  done  within  the 
scope  of  his  authority  as  such  (Thompson  v.  Hermann,  47 
Wis.  602  ;  and  cites  Beawes  Lex  Mtrcatoria  [4th  London 
Ed.]  54 ;  Stinson  t>.  Wyraan,  Davies,  172 ;  The  Waldo, 
DavieSy  161 ;  Dusar  v.  Murgatroyd,  1  Wash.  C.  C.  13 ;  The 
State  Rights,  Orabbej  22-24;  Desiy's  Shipping  <fe  Adm. 
124 ;  Niagara  v.  Cordes,  21  How.  7 ;  Stone  v.  Ketland,  1 
Wash,  a  a  142 ;  The  Ben  Flint,  1  Abb.  U.  8. 126 ;  Reid 
V.  Canfield,  1  Sumner^  195 ;  Brown  v.  Overton,  Sprague^ 
462 ;  Brown  n.  The  D.  S.  Cage,  1  Woods,  401).  The  act  or  omisr 
sion  is  that  of  the  master  also,  irrespective  of  the  question 
whether  it  was  or  was  not  practicable  for  the  master  to  act 
personally  or  whether  he  did  or  did  not  do  all  that  he  per- 
sonally could  do  to  secure  the  safety  of  the  servant  (Fuller 
u.  Jewett,  80  N.  T.  46).  The  common  seaman  in  a  vessel  at 
sea  is  bound  to  submit  to  the  judgment  and  discretion  of 
the  master  and  obey  his  orders  (Thompson  v.  Hermann,  47 
Wis.  602). 

II.  The  action  is  one  of  negligence  and  violation  of  duty ; 
the  plaintiff  has  the  right  to  elect  whether  he  will  sue  one 
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or  all  the  tort-feasors  (1  Chittp^s  Pleading j  marginal  page 
87 ;  Creed  v.  Hartmann,  29  N.  T.  691 ;  Roberts  v.  Johnson, 
68  N.  T.  616 ;  2  Parsans  Mar.  Law  [ed.  1859]  672  ;  BLain 
V.  Smith,  80  N.  Y.  468). 

By  the  Court. — Sedgwick,  Ch.  J.— The  complaint 
charges  that  the  plaintiff  was  employed  as  a  seaman  on  a 
bark,  for  a  voyage  to  Java  and  back ;  that  while  on  the 
voyage,  he  was  thrown  upon  the  deck,  by  reason  of  a  sea 
striking  the  vessel,  thereupon  receiving  injuries  to  his 
body  and  especially  his  arm  ;  that  the  master  proceeded  to 
treat  him  for  his  injuries  but  "negligently  and  carelessly 
treated  and  used  the  arm  and  hand  of  plaintiff,  and  care- 
lessly and  negligently  and  wrongfully  applied  medicines 
bandages  and  other  appliances  to  the  wounds  and  injuries 
of  the  plaintiff  ;*'  that  ^^  by  reason  of  the  said  negligence 
and  the  insufficient  and  defective  supply  of  medicines,  the 
plaintiff's  hand  and  arm  became  worse  so  that  when  the  ves- 
sel arrived  at  Batavia,  in  the  island  of  Java,  the  same  had 
become  seriously  diseased  and  in  a  highly  dangerous  and 
inflamed  condition;^'  that  the  master  detained  the  plaint- 
iff on  board  and  wrongfully  neglected  and  carelessly 
refused  to  allow  him,  and  prevented  him,  from  being 
treated  by  competent  physicians  and  surgeons,  at  Batavia  ; 
that  subsequently,  upon  the  further  prosecution  of  the 
voyage  back  "  plaintiff  was  disabled  and  unable  to  do  duty 
and  without  any  fault  or  negligence  on  his  part,  but  never- 
theless while  so  disabled  and  while  his  injuries  were  in- 
creasing by  reason  of  said  negligent,  careless  and  wrongful 
conduct  of  said  master,  the  said  master  ordered  and  .com- 
pelled plaintiff  to  perform  duty  as  a  seaman,  which  for  the 
said  reason  he  was  totally  unable  to  perform  without  great 
injury  to  his  health  and  body,  and  which  aggravated  the 
said  injuries  and  prevented  him  from  getting  cured  and 
causing  him  by  the  reason  of  the  said  conduct  to  be  maimed 
for  life." 

The  complaint  charged  that  the  defendant  was  owner 
and  employed  the  master,  but  the  answer,  in  the  defense 
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demurred  to,  and  therefore  admitted  to  be  true,  in  point  of 
fact,  averred  that  that  there  were  other  owners  and  named 
them. 

The  appellant's  counsel  claims  that  the  complaint  does 
not  state  a  cause  of  action.  In  Parsons  on  Maritime  Law 
(vol.  1,  456),  the  law,  upon  the  cases  cited  in  a  note,  is  said 
to  be  that,  "  there  is  by  the  general  law  merchant,  an  obli- 
gation upon  every  ship-owner  or  master  to  provide  for  a 
seaman  who  becomes  sick  or  wounded  or  maimed,  in  the 
discharge  of  his  duty  whether  at  home  or  abroad,at  sea  or  on 
land — if  it  be  not  by  his  own  fault — suitable  care,  medicines 
and  medical  treatment,  including  nursing,  diet  and  lodg- 
ing. At  first  it  was  held,  that  the  statute  requiring  a  medi- 
cine-chest substituted  this  requirement  for  the  new  general 
requirement  of  law  ;  but  it  may  be  doubted,  whether  this  is 
so  in  any  degree,  and  it  seems  to  be  well  settled  that  the  gene- 
ral obligation  of  the  law  merchant  remains  in  force,  unless 
the  medicine-chest  is  provided  with  medicines,  and  means 
of  medical  treatment  which  the  particular  case  requires  and 
there  is  sufficient  skill  on  board  to  make  a  proper  use  of 
those  medicines.'' 

The  master  was  agent  of  the  owners  to  perform  the  obli- 
gation that  has  been  described.  It  was  their  duty  to  use 
through  him  suitable  care.  If,  for  sufficient  reason,  he 
should  decline  or  omit  to  treat  the  seaman  in  any  active 
way,  he  might  be  justified  in  that,  but  he  could  not  law- 
fully treat  him  in  a  negligent  manner.  If  he  did  as  the 
complaint  charges,  it  was  negligence  in  an  act  within  the 
scope  of  his  employment,  for  which  the  employers,  the 
owners,  were  liable.  This  may  be  applied  to  compelling  the 
defendant  to  do  the  ordinary  work  of  a  seaman,  when  his 
injuries  had  unfitted  him  to  do  them,  without  making 
his  state  of  body  worse.  This  would  not  necessarily  be  a 
willful  act,  it  might  be  inconsiderate  or  negligent.  If  it 
were  willful,  it  might  still  characterize  an  act  which  was 
within  the  scope  of  the  employment. 

The  duty  violated  was  not  one  enjoined  by  the  contract 
of  shipping  as  a  seaman.    It  had  its  existence  outside  of 
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that  contract  and  woald  have  been  the  same  if  the  defend- 
ant were  a  seaman  with  duties  to  the  masters  and  owners 
by  virtue  of  a  contract  made  with  a  third  party.  It  had 
regard  to  the  fact  of  the  relations  of  owner  or  master  and 
seaman.  For  this  reason,  if  for  no  other,  the  demurrer  to 
the  answer  that  pleaded  in  abatement,  that  there  were 
owners  beside  the  defendant  and  naming  them,  was  prop- 
erly sustained.  Ohitty  on  Pleading^  87,  gives  the  rule, 
which  is  also  given  1  Saunders,  291,  *'  where  an  action  in 
the  case  is  brought  merely  for  the  non-feasance  of  a  contract 
and  in  order  to  support  the  action,  a  contract  must  be 
proved  and  is  the  basis  of  the  suit  (as  in  case  for  a  breach 
of  warranty  on  a  sale,  etc.),  the  joinder  of  too  many  defend- 
ants will  be  groand  of  non-suit,  and  it  would  seem  that 
if  a  joint  contractor  be  not  included,  the  defendant  may 
plead  his  non-joinder  in  abatement ;  for  it  is  not  competent 
for  the  plaintiff,  in  such  an  instance,  to  alter  or  obviate  the 
rules  of  laws,  with  regard  to  the  parties  to  be  sued  on  a 
contract,  merely  by  varying  the  form  of  his  action,  when  in 
substance  it  is  founded  on  the  agreement.  Bat  it  must  ap- 
pear from  this  declaration  that  the  gist  of  the  action  is  a 
breach  of  contract.  And  with  regard  to  carriers  and  inn- 
keepers, as  their  liability  is  founded  on  the  breach  of  au 
implied  common-law  duty,  in  respect  of  their  particular 
capacities,  if  they  be  sued  in  case  for  negligence,  no  valid 
objection  can  be  made  in  respect  to  the  non-joinder  of  a 
party."  Roberts  v.  Johnson  (58  N.  Y.  613)  followed  this 
rule.  In  the  present  case,  the  duty  is  implied  by  the  law- 
merchant,  irrespective  of  the  provisions  of  the  shipping 
articles.  The  terms  of  the  latter,  however,  do  not  appear 
upon  the  record. 

The  parties  to  the  appeal,  have  not  raised  the  question 
as  to  whether  that  which  is  appealed  from  is  an  interlocu- 
tory judgment.  From  the  hearing  of  the  appeal,  it  is  not 
to  be  deemed,  that  any  opinion  is  implied,  that  it  is. 

Interlocutory  judgment  affirmed  with  costs. 

Tbuaz  and  O'G^ormai^,  J.,  concurred' 
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HIRAM  POOL,  Respondent,  v.  G.  WARREN 
WATSON,  Appellant. 

Dindion  ofoourt  to  the  jury  to  find  a  verdietfor  plaintiff'— Bona  Jide  holding 
for  value,  when  muethe  proven. 

In  a  case  where  the  defense  is  that  the  notes  in  question  had  never  t^n 
delivered  by  the  maker ;  that  they  had  been  placed  in  the  custody  of  the 
payee,  for  certain  purposes,  and  he  bad  in  fraud  of  the  maker  parted  with 
them,  and  therefore  the  plaintiff  could  not  recover  unless  be  proved  thnt 
he  was  a  bona  fide  holder  for  value,  and  on  the  trial  plaintiff  neglected  to 
famish  any  evidence  that  he  was  a  bona  fide  holder,  but  moved  the  court 
for  a  direction  to  the  jury  in  bis  favor,  that  was  granted. 

BM^  that  if  on  the  testimony  given,  the  jury,  if  it  had  not  been  directed, 
coald  have  found,  as  a  conclusion  of  fact,  that  the  notes  had  not  been 
delivered,  or  if  the  evidence  fairly  presented  this  question  of  fact,  then « 
the  case  should  have  been  submitted  for  the  consideration  of  the  jury, 
and  the  direction  to  find  a  verdict  for  the  plaintiff  was  error. 

Before  Sedgwick,  Ch.  J.,  Teuax  and  O' Gorman,  J  J. 

Ikeided  Fdruary  4,  1884. 

Api)eal  by  defendants  from  judgment  entered  in  favor 
of  plaintiff  upon  a  direction  by  the  court  to  the  jury  to  find 
for  plaintiff.. 

The  action  was  upon  a  promissory  note.  The  defense 
in  part  was  that  the  note  had  never  been  delivered  by  the 
maker ;  that  the  maker  had  placed  it  in  the  custody  of  the 
payee  for  a  certain  purpose,  and  that  the  payee  had  in  fraud 
of  the  maker  parted  with  it ;  that  the  plaintiff  could  not 
recover  without  proving  that  he  was  a  hcmaflde  holder  for 
value. 

After  the  plaintiff's  case  was  in,  the  plaintiff  moved  for 
a  direction  in  his  favor  without  giving  any  evidence  as  to 
his  being  a  bona  fide  holder.  The  motion  was  granted  and 
the  defendant  excepted. 

Moody  B.  Smith,  for  appellants. 

Ohilds  <&  Hvll^  for  respondent. 
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By  the  Court.— Sedgwick,  Ch.  J.— On  the  testimony 
given,  the  jury  were  at  liberty,  in  my  opinion,  to  find  these 
facts :  The  defendant  G.  W.  Watson  and  the  defendant 
Sheridan  were  shareholders  of  an  electric  light  company. 
The  financial  condition  of  the  company  was  bad.  Its  shares 
were  or  would  soon  be  of  no  value,  unless  money  were 
raised  and  lent  to  the  company.  An  arrangement  was 
made,  not  at  first  reduced  to  writing  in  any  part.  The 
defendant  Watson  was  to  lend  to  the  company  his  two 
notes,  in  $2,600  each,  payable  to  the  order  of  defendant 
Sheridan.  Sheridan,  who  was  a  large  shareholder,  was  to 
sell  to  defendant  Watson  one  thousand  sharies,  and  the 
latter  was  to  pay  for  them,  we  will  say,  two  other  notes  of 
$2,500,  to  the  order  of  Sheridan.  In  fact,  a  writing  to  be 
hereafter  referred  to,  provided  that  notes  or  cash  were  to  be 
paid  by  Watson.  With  the  money  to  be  received  by 
Sheridan  from  the  discounting  of  the  latter  two  notes,  he 
was  to  lend  part,  say  $2,000,  to  tUb  company.  Sheridan 
and  Watson  were  to  agree  to  use  their  power  as  sharehold- 
ers, together  and  in  harmony.  Thereupon,  on  October  28, 
1882,  the  defendants  Sheridan  and  Watson  signed  an  agree- 
ment in  writing  that  recited  that  Sheridan  owned  3,086 
shares  and  Watson  **has  lately  become  and  is  now  the 
owner  of  1,932  shares,"  and  alpo  that  Sheridan  "  has  sold 
or  caused  to  be  sold  to  said  Watson,  1,000  of  the  1,932 
shares  of  said  stock  now  held  by  him."  It  then  provided 
that  they  should  act  in  a  common  manner  as  to  the  affairs 
of  the  company. 

Contemporaneously  the  parties  signed  another  agreement 
made  in  consideration  of  $1,  and  of  the  stipulations  of  the 
agreement  already  referred  to,  that  Sheridan  agreed  to  sell 
and  transfer  one  thousand  shares  for  the  sum  of  $6  a  share, 
''and  upon  payment  therefor,  in  the  manner  hereinafter 
stated,  to  deliver  to  said  Watson  certificates  -for  said  one 
thousand  shares  ;  that  Watson  agrees  to  purchase  and  does 
hereby  purchase  the  shares  and  to  pay  therefor  "  either  in 
cash  or  a  promissory  note  made  by  said  Watson  payable  in 
sixty  days  and  indorsed  by  the  third  defendant,  and  that  said 
"stock  is  to  be  delivered  and  paid  for  on  October 31, 1882." 
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Sabseqnently  the  defendant  Watson  made  to  the  order 
of  Sheridan,  four  promissory  notes,  one  of  which  is  the 
note.in  action,  for  $2,500,  each,  payable  in  ninety,  not  sixty 
days.  Sheridan  indorsed  them,  as  the  other  defendant  then 
did.  Defendant  Watson  entrusted  the  notes  to  Sheridan 
for  the  purpose  only  of  it  being  ascertained,  whether  they 
could  all  be  discounted,  and  for  what  rate,  and  with  the 
direction  that  none  should  be  discounted  unless  all  were. 
After  some  ineffectual  effort  to  discount  them,  Sheridan, 
without  further  communication  with  defendant  Watson, 
appropriated  the  note  in  action  and  one  other,  to  himself, 
and  returned  to  Watson  the  other  two,  tendering  and 
offering  to  transfer,  at  the  time  of  this  return,  a  certificate 
for  the  1,000  shares.    The  tender  and  offer  were  rejected. 

On  this  state  of  facts,  my  opinion  is,  it  was  a  question 
for  the  jury  as  to  whether  the  note  had  ever  been  deliv- 
ered, and  as  to  whether  it  had  been  delivered  in  payment 
for  the  shares,  under  agreement  for  the  sale  and  delivery. 

There  was  certainly  enough  testimony  to  go  to  the  jury 
upon  the  question  whether  the  actual  first  disposition  of 
the  note  by  Sheridan  was  not  in  fraud  of  Watson,  so  as. 
to  entitle  the  latter  to  call  upon  the  plaintiff  to  show 
that  he  was  a  hona  fide  holder  for  value.  If  the  notes 
were  delivered  to  Sheridan  for  the  purpose  of  seeing  as  to 
its  discount  with  the  other,  it  was  not  a  delivery  to  him  as 
payee  or  to  invest  him  with  title  or  power  and  right  of  dis- 
IK>sition. 

To  be  sure,  if  it  were  the  fact,  that,  as  plaintiff's  counsel 
argues  it  was,  upon  the  evidence,  defendant  paid  the  note 
upon  his  obligation  to  pay  it  under  his  agreement  to  buy 
the  shares,  of  course  the  defendant  was  liable.  But  of  this 
there  was  no  irresistible  evidence.  The  defendant  denied 
it.  The  fact  that  the  shares  were  not  tendered,  until  after 
Sheridan  had  received  the  notes,  was  to  be  considered  by 
the  jury.  There  was  no  conclusive  evidence  that  the  de- 
fendant was  bound  to  take  the  shares  and  pay  for  them. 
If  there  were,  that  is  not  conclusive  to  show  that  the  pay- 
ment was  actually  made.    A  payment  is  a  voluntary  matter 
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and  depends  upon  what  was  done  actually.  The  account 
of. the  defendant  had  some  argument  for  it,  based  upon  the 
purposes  of  the  parties  and  the  probability  of  absolute 
purchase  of  the  shares,  as  valuable  property,  before  a  preli- 
minary investigation  had  been  made  to  find  if  those  par- 
poses  could  be  accomplished. 

Against  the  conclusion  that  would  follow  these  con- 
siderations, the  principal  argument  is,  that  the  defendant 
was  so  self-contradicting,  that  the  jury  would  not  have  a 
right  to  find  any  fact  on  his  testimony.  Especially  until 
the  agreement  for  the  purchase  by  him  of  the  1,000  shares 
were  shown  to  him,  on  cross-examination,  he  insisted  that 
the  only  written  agreement  was  that  one  which  referred  to 
their  acting  together,  and  that  the  arrangement  as  to  the 
four  notes  was  made  after  and  upon  that.  He  was  also 
confused  in  his  testimony,  and  probably  he  stretched  the 
case  for  himself,  as  most  parties  to  an  action  do,  when 
they  testify.  His  self-contradiction  consisted  mainly  in 
his  substituting  an  oral  agreement  to  buy,  for  the  written 
agreement.  On  the  whole,  if  the  jury  had  found  for  the 
defendants  a  consistent  and  not  improbable  chain  of  facts 
might  be  found  in  the  testimony.  Although  if  the  jury 
should  say  otherwise  or  discredit  the  defendant,  the  ver- 
dict would  be  sustained. 

Judgment  reversed,  with  costs  to  abide  the  event. 

Tbuax  and  0' Gorman,  JJ.,  concur. 
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SAMUEL  K.   SCHWENK,  et  al.,   Appellants,  v, 
ROBERT  NAYLOR,  Respondent.* 

False  representationa — Contract  sale  real  property  —  Implied  eoDenant  tear- 

ranty — Eooprets  covenant — Title  by  estoppel — Tnuts — Possession  as  notice 

of  claim  of  title. 

Plaintiffs  and  defendant  entered  into  an  agreement  by  which  tlie  former 
were  to  purchase  from  the  latter  certain  mill  property  in  Florida,  one  con- 
dition of  which  agreement  was  that  all  the  property  mentioned  in  a  list 
attached  to  the  agreement  should  be  found  On  the  site  as  specified.  The 
list  contained  the  following:  ^^  These  saw-mills  liave  an  extensive  water- 
front .  .  with  wharf,"  etc.  Heldy  that  said  water-front  and  wharf  were 
intended  to  be  conveyed. 

It  was  known  that  defendant  had  conveyed  the  property  to  a  corporation 

of  which  he  was  virtually  the  owner  as  holder  of  the  stock  thereof,  and 

plaintiffs  were  to  receive  in  fact  two-thirds  of  such  stock  and  not  the 

property   in   question.      Beld^  that  there  was  an  implied  warranty  by 

'  defendant  that  he  or  such  company  had  title  to  such  water-front,  etc. 

At  the  time  of  the  conveyance  by  defendant  to  said  company,  he  was  in 
actual  possession  of  said  water-front,  etc.,  and  his  conveyance  to  such 
company  contained  a  covenant  of  warranty.  In  an  action  for  false  rep- 
resentations in  stating  that  the  company  owned  said  water-front,  etc., 
the  only  testimony  of  substance  was  that  about  nine  months  aft-er  the 
consummation  of  the  agreement  between  plaintiffs  and  defendant,  the 
latter  took  a  conveyance  of  such  property  from  a  third  person,  and  paid 
for  the  same  with  money  of  plaintiffs'  or  the  company,  he  being  at  the 
time  its  agent.  There  was  no  proof  that  piior  to  the  time  of  taking  such 
conveyance,  defendant  knew  that  the  company  did  not  own  said  wharf 
property.  Held,  that  the  complaint  was  properly  dismissed.  Further 
held,  that  under  the  implied  warranty  in  the  agreement  with  plaintiffs 
and  the  express  warranty  in  the  conveyance  to  the  company,  upon  the 
conveyance  to  defendant  the  company  became  the  owner  of  the  title, 
legal  or  equitable,  by  estoppel ;  and  under  the  common  law^  presumably 
controlling  in  Florida,  defendant  became  trustee  for  the  company  whose 
money  was  used  in  the  purchase.  Further  held^  that  a  subsequent  con- 
veyance by  defendant  to  a  third  person  could  not  divest  the  company  of 
its  rights,  because  the  actual  possession  of  the  company  was  notice  of  its 
claim. 

♦  See  49  Super,  Ct,  98,  appeal  by  defendant  from  order  denying  motion 
to  vacate  an  order  of  arrest,  upon  which  it  was  decided  that  the  order  of 
arrest  should  be  vacated. 
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Appellants'  PoiDts. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gobman,  JJ- 

DeMed  February  4,  1884. 

Appeal  by  plaintiflf  frem  jodgment  for  defendant,  that 
the  complaint  be  dismissed,  entered  ni>on  direction  of  jadge, 
at  trial  before  a  jury. 

The  action  was  for  damages  from  alleged  false  and  fraad- 
nlent  representations. 

The  facts  appear  in  the  opinion. 

Joseph  Fettrioh  and  A.  R.  Dyett^  for  appellants. — 
Where  a  party  makes  a  false  representation  knowing  it  to 
be  false,  or  positively  makes  it  having  no  reason  to  believe 
it  is  true,  it  does  not  lie  in  his  mouth  to  complain  that  the 
party  defrauded  relied  upon  the  truth  of  what  he  said, 
unless  it  be  perfectly  clear  that  upon  mere  inspection  he 
could  have  discovered  the  fraud. 

A  vendee  in  a  contract  for  the  sale  of  land  is  not  bound 
to  know  what  land  is  contained  in  the  description  in  his 
contract  or  deed,  and  fraud  may  be  predicated  upon  repre- 
sentations that  the  description  covers  lands  not  actually 
included  therein  (Beardsley  v.  Buntley,  69  N,  T.  577). 

There  was  enough  to  authorize  the  jury  to  find  that 
defendant  made  no  mistake  about  the  boundary,  and  that 
he  intended  to  deceive  and  defraud  the  plaintiffs,  and  also 
that  he  knew  the  representations  to  be  false.  Intent  and 
knowledge,  from  their  very  nature,  are  not  susceptible  of 
direct  proof.  They  must  always  be  proved  by  circumstan- 
tial evidence. 

'*  Where  a  party  to  a  contract  in  making  a  false  repre- 
sentation is  honestly  mistaken,  there  is  no  ingredient  of 
fraud  in  the  case  (Wakeman  v.  Dalley,  51  N.  F.27 ;  Marsh 
V.  Falker,  40  Id.  566,  citing  Chester  v.  Comstock,  in  note ; 
Meyer  o,  Amidon,  45  Id.  169  ;  Oberlander  o.  Spiess,  Id. 
175).  This  rule,  however,  does  not  permit  him  to  make 
false  statements  recklessly  or  without  some  foundation  for 
belief  in  them.  Before  one  positively  affirms  the  existence 
of  a  fact,  he  must  proceed  upon  reasonable  inquiry,  and 
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have  some  apparently  good  ground  for  his  affirmation" 
(Hammond  v.  Pennock,  61  Jff.  Y,  150,  161).  To  the  same 
effect,  and  that  a  positive  assertion  by  the  defendant  as  of 
his  own  knowledge  of  ^in  alleged  fact,  which  is  false,  is  a 
fraud  at  least,  unless  the  defendant  had  some  good  ground 
for  believing  it  true,  that  in  such  a  case  he  is  mistaken,. is 
not  enough  to  excuse  him  ;  see  Indianapolis,  &c.  R.  R.  Co. 
V.  Tyng  (2  Hiin,  311,  318 ;  affirmed  63  N.  Y.  653) ;  Ober- 
lander  v,  Spiess  (45  N,  T.  169,  176) ;  Meyer  v.  Amidown 
(46  lb.  169). 

W.  L.  Snyder  and  N.  B.  PiUney^  for  respondent. — I. 
The  evidence  is  insufficient  to  establish  a  fraudulent  intent 
in  making  the  representations  at  the  time  they  were  made. 

II.  The  evidence  shows  that  the  plaintiffs  did  not  rely 
upon  the  representations  made  by  defendant. 

III.  Even  if  the  representations  were  false  and  the 
defendant  relied  upon  them,  still  no  cause  of  action  was 
made  out,  because  the  evidence  failed  to  show  that  the 
phiintiflfs  were  damaged.  *  Fraud  without  damage  will  not 
support  an  action  (Bacon  v.  Bronsbn,  7  John.  Ch.  201 ;  Mas- 
terton  v.  Beers,  1  Sweeney,  406 ;  People  v.  Cook,  8  N,  T. 
67 ;  3  WaiCs  Actions  &  Defenses,  A^  ;  Taylor  v.  Guest, 
68  N.  T.  262). 

By  the  Court.— Sedgwick,  Ch.  J.— I  do  not  preceive 
that  the  plaintiffs  have  shown  that  they  have  suffered  dam- 
age from  the  alleged  false  representations  by  the  defendant. 

The  plaintiff  and  the  defendant  made  an  agreement  for 
the  purchase,  by  the  former  from  the  latter,  of  two  thirds  of  a 
mill  and  its  fixtures,  and  the  real  estate  on  which  it  stood,  at 
Appalachicola  in  Florida.  One  condition  of  the  agreement 
was  that  Nay  lor  having  furnished  a  list  of  the  property 
and  machinery,  which  list  was  attached  to  the  agreement, 
nil  th(^  property  stated  on  said  list  shall  '*be  found  there 
when  said  Kilpatrick  and  Scwenk,  or  one  of  them,  shall 
visit  the  mill,  and  if  not  so  found  they  shall  be  free  to  with- 
draw from  this  agreement  should  they  so  determine." 

The  list  contained  the  following  particulars:  ''These 
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saw  mills  have  an  extensive  water  front  of  some  2,000  feet 
immediately  on  Turtle  Harbor  with  wharf,  etc."  It  is  clear 
that  the  property  intended  by  the  agreement  to  be  con- 
veyed included  this  water-front  and  wharf. 

When  the  agreement  was  made,  Naylor,  the  defendant, 
had  already,  as  all  parties  understood,  conveyed  to  amana- 
factnring  corporation,  fo'*raed  under  the  laws  of  this  state, 
the  title  to  the  property  that  was  intended  by  the  agree- 
ment, and  practically  the  plaintiffs  were  to  get,  not  the 
land  itself,  but  two  ♦.hirds  of  the  shares  of  the  stock  of  the 
company.  Naylo?  v^as  at  the  time  the  owner  of  the  shares 
he  would  transfo''.  Really  the  company  and  Naylor  were 
one.  There  wan  therefore,  an  implied  warranty  by  Naylor 
that  he  had  ti^Je,  legal  or  equitable  to  the  water-front,  or 
that  the  company  had  such  title. 

It  is  clafmed  that  Naylor  induced  the  plaintiffs  to  con- 
firm the  agreement  and  pay  certain  moneys  under  it,  by 
representing  that,  in  fact,  he  or  the  company  had  the  title, 
to  the  water-front  and  the  wharf  upon  it. 

The  conveyance  by  Naylor  to  the  company  contained  his . 
covenant  of  warranty. 

At  the  time  of  the  agreement  the  company,  or  Naylor, 
for  himself,  or  for  them,  was  in  actual  possession  of  the 
water-front  referred  to,  and  of  the  wharf  thereon,  and  down 
to  the  time  of  the  action,  the  only  change  made  in  the  pos- 
session was  that  the  plaintiff  entered  into  actual  possession 
and  for  the  company.  It  is  to  be  presumed  that  Naylor 
before  his  conveyance  to  the  company  was  in  actual  pos- 
session claiming  title.  The  presumption  from  possession 
is  that  the  legal  title  is  in  the  possessor. 

The  conveyance  by  Naylor  to  the  company  contained  a 
description  of  premises  by  distance  of  chains  and  links,  in 
direction  by  the  points  of  the  compass,  and  degrees  from 
and  to  monuments,  which  were  not  explained  on  the  trial. 
There  was  no  proof,  and  the  description  unexplained  does 
not  show,  that  the  land  in  dispute  was  not  embraced  in 
the  lines  of  the  deed.    The  fair  inference  is  that  the  com: 
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pany  or  the  parties  went  into  actual  possession  of  what 
the  conveyance  under  which  they  claimed,  described. 

The  claim  of  plaintiff  was  that  damage  accrued  from  the 
company  not,  in  fact,  covering  the  two  thousand  feet  of 
water-front  and  the  wharf.  The  only  testimony  on  this  point 
that  had  any  substance,  was  to  the  fact  that  about  nine 
months  after  the  consummation  of  the  agreement,  the 
defendant  took  a  conveyance  from  third  parties  of  certain 
land  which  embraced  the  site  of  the  wharf  in  possession  of 
the  company,  and  extended  an  undefined  distance  beyond. 
On  the  evidence,  if  this  did  not  make  two  thousand  feet  of 
water-front,  it  at  least  was  enough,  if  owned  by  the  company, 
to  make  the  property  as  valuable  as  it  would  have  been  ac- 
cording to  plaintiffs'  position,  if  defendant's  representations 
were  true.  There  was  no  effort  to  show  what  damage  there 
would  have  been,  if  from  the  first  the  company  had  owned 
the  land  in  the  conveyance  to  Naylor  that  has  been  last 
referred  to. 

The  plaintiff  claimed  upon  the  trial,  and  upon  the  argu- 
ment of  the  appeal,  that  Naylor  paid  for  the  land  with 
money  belonging  to  the  company,  or  of  the  plaintiff,  he 
being  at  the  time  an  agent  of  the  company. 

In  my  opinion,  the  facts  show  that  under  the  implied 
warranty  of  title  in  the  agreement,  and  the  express  war- 
ranty in  the  conveyance  to  the  company,  upon  the  land 
being  conveyed  to  Naylor,  the  company  became  by  estop- 
pel, if  not  the  owner  of  the  legal  title,  at  least  the  equitable 
owner.  And  that  under  the  common  law,  which  it  is  pre- 
sumed controls  in  Florida,  the  consideration  of  the  last 
conveyance  by  Naylor  having  been  paid  by  him  with  the 
moneys  of  the  company  or  plaintiffs,  made  him  timstee  for 
the  one  whose  money  was  paid,  or  owner  of  the  legal  title 
for  their  use. 

It  is  true  that  Naylor  is  proved  to  have  said  that  he  had 
conveyed  the  property  to  a  third  person.  In  that  case, 
however,  that  third  person  could  not  have  been  a  bona  fide 
purchaser  having  any  power  to  affect  the  equitable  rights 
of  the  company,  because  the  possession  of  the  company 
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was  notice  that  it  claimed  the  property,  and  the  purchaser 
took  subject  to  their  notice. 

If  the  company  had  an  equitable  title,  but  not  a  legal 
title,  there  was  no  proof  of  the  amount  of  damages  the 
plaintiff  sustained,  from  the  company  not  having  the  legal 
title. 

1  am  also  of  opinion,  that  the  plaintiff  did  not  give  any 
testimony  that  tended  to  show  that  the  defendant  knew 
that  the  representation  charged  against  him  was  false  at 
the  time  he  made  it.  The  complaint  does  not  charge,  nor 
does  the  testimony  admit  of  such  a  charge,  that  the  repre- 
sentation was  that  the  defendant  knew  or  had  personal 
knowledge  of  the  existence  of  the  thing  represented.  The 
representation  went  no  farther  than  as  concerned  the  ex- 
istence of  the  fact. 

The  agreement  was  drawn  and  executed  in  New  York. 
One  of  the  plaintiffs  testified  that  he  at  that  time  said  to 
plaintiff,  that  he  would  not  take  his  statement,  that  the  de- 
fendant was  an  entire  stranger  to  him,  and  he  would  not 
make  a  contract  in  reliance  upon  his  statement  and  there- 
fore the  proposition  was  made  in  the  written  contract,  that 
one  of  the  plaintiffs  was  to  go  to  Florida  to  examine  the 
property.  The  plaintiff  referred  to  afterwards  went  to 
Florida  and  examined  the  property.  It  was  in  fact,  includ- 
ing the  water  front,  in  possession  and  use  of  the  company. 
The  plaintiff  testified  that  the  defendant  took  him  down  on 
the  dock  and  pointed  out  what  he  said  was  the  water-front 
and  the  line  between  the  town  of  Appalachicola  and  the  mill 
property,  which  ran  to  the  line  of  the  town,  a  little  creek, 
which  was  about  800  feet  south  of  the  mill.  If  this,  as  it  is 
claimed  for  plaintiffs,  should  be  deemed  testimony  that 
the  defendant  represented  that  the  wharf  and  adjoining 
land  as  far  as  the  creek,  belonged  to  the  company,  and  that 
the  creek  was  the  boundary  of  the  city  of  Appalachicola, 
there  was  no  testimony  that  the'  defendant  knew  or  be- 
lieved it  to  be  otherwise.  He  took  the  deed  in  September, 
1881,  after  the  transaction  in  November,  1880,  but  the  testi- 
mony   showed  that  this   was  prompted    by  information 
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he  gained  not  earlier  than  June,  1881,  when  third  parties 
made  a  survey  of  adjoining  premises.  There  was  no  proof 
that  he  had  knowledge  of  the  actual  facts  as  to  the  legal 
title,  or  that  the  creek  was  not  the  boundary  of  the  city. 
There  was  not  proof  even,  that  the  land  in  actual  iM)S8es- 
sion,  was  not  the  land  described  in  the  conveyance  to  him. 
For  all  the  testimony  shows,  he  may  have  been  in  the  same 
predicament  before  the  conveyance  to  the  company,  that 
the  plaintiffs  were  in  after  the  agreement  was  made. 

I  am  of  the  opinion  that  the  judgment  should  be  affirmed 
with  costs. 


Truax  and  O' Gorman,  J  J.,  concurred. 


J.  STAURT  MoALEER,  Respondent,  v.  WARREN  H. 
CORNING,  ET  AL.,  Appellants. 

Oontradt  of  employment  in  prarenti,  aennees  to  legin  in  future, — Statute  of 

frauds. 

If  a  coDtract  of  hiring  is  made  for  one  year  to  begin  in  prcBeenti^  no  services 
to  be  done  by  the  employee  until  a  future  day,  the  contract  is  operative 
from  the  day  of  its  making,  and  the  year  ends  with  the  ending  of  one 
year  from  that  day. 

The  evidence   in  this  case,  consisting  of  acts  and   admissions  of   the  em- 
ployee, considered  by  the  court,  and  held  insufficient  to  show  that  tlie 
term  of  employment  began  at  the  time  of  the  rendition  of  actual  services,  . 
and  it  was  held  therefore  that  the  contract  was  yalid  and  not  within  the 
statute  of  frauds. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O' Gorman,  J  J. 

Decided  February  4,  1884. 

Appeal  by  defendants  from  order  denying  their  motion 
made  at  special  term  upon  a  case,  to  set  aside  the  verdict 
and  for  a  new  trial. 

The  motion  was  made  on  the  ground  that  the  verdict 
was  against  evidence  and  contrary  to  the  law  of  the  case. 
The  facts  appear  in  the  opinion. 
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W.  M.  Saffoi'dy  for  appellants. 
John  A.  Mapes^  for  respondent. 

By  the  Court.— Sedgwick,  Ch.  J. — The  facts  in  the 
testimony  that  famish  support  for  the  verdict  are  as  fol- 
lows :  On  April  8,  1881,  the  defendants  hired  the  plaintiff 
for  the  term  of  one  year,  and  the  term  was  to  begin 
immediately.  The  plaintiff  was  not  immediately  to  do  any- 
thing in  the  shape  of  services,  but  on  April  20,  he  was  to 
meet  one  of  the  defendants  at  their  place  of  business  in 
Peoria,  Illinois.  Jn  the  meantime,  the  plaintiff  was  to  go 
about  informing  persons  that  he  had  left  the  employment 
of  a  certain  firm  and  had  gone  into  the  service  of  the 
defendants.  On  April  30,  he  went  to  Peoria,  saw  a  defend- 
ant, and  was  instructed  in  the  part  of  defendants'  business 
it  was  best  he  should  know.  On  April  80,  at  direction  of 
defendants,  he  started  on  his  travels  to  .get  orders  for 
defendants'  goods.  It  was  on  April  30  that  he  began  to 
furnish  services  that  specifically  might  benefit  defendants. 
Although  this  might  be  the  fact  beyond  controversy,  never- 
theless it  was  not  inconsistent  with  the  fact  that  from 
April  8,  he  had  been  under  a  contract  to  render  service,  he, 
since  that  time,  at  the  direction  of  defendants,  doing  no 
service,  or  none  excepting  preparing  the  ground  for  sub- 
sequent services  being  advantageous  pecuniarily  to  the 
defendants. 

The  jury  had  before  them  enough  evidence  to  find  that 
what  has  been  stated  happened. 

The  counsel  for  defendants  contend  that  the  testimony 
incontrovertibly  showed  that  on  April  8,  there  was  a  con- 
tract made  between  the  parties  by  which  the  plaintiff  was 
to  render  service  for  the  term  of  one  year,  and  that  the 
term  was  to  begin  on  the  next  30th  April,  or  1st  May,  and 
that  such  a  contract  was  void  by  the  statute  of  frauds. 

The  first  piece  of  testimony  adduced  to  sustain  these 
positions  is,  that  in  the  original  complaint,  which  was  veri- 
fied by  the  plaintiff,  he  averred  that  "on  or  about  the  30th 
day  of  April,  1881,"  the   defendants  hired  the  plaintiff, 
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"  for  and  during  the  period  of  one  year  from  the  making 
of  said  agreement."  The  complaint  was  on  the  trial 
amended,  by  making  30th  day  of  April  read  8th  day  of 
April.  Perhaps  sach  an  amendment  was  not  necessary, 
for  ordinarily  time  is  not  material  in  a  pleading,  especially 
when  it  refers  to  the  making  of  a  contract  not  reduced  to 
writing.  And  it  must  be  said  that  the  plaintiff  did  not  in 
his  oral  testimony  make  one  case  before  the  amendment 
and  another  after  it,  but  the  amendment  conformed  the 
pleading  to  the  facts,  as  the  jury  afterwards  found  them. 

In  addition  to  the  plaintiff's  statemen^  in  the  original 
complaint  on  September  10,  i881,  the  plaintiff  wrote  to  the 
defendants  a  letter,  in  which  was,  '*I  would,  therefore,  beg 
to  say,  that  until  my  year  expires  May  1,  1882,  my  services 
will  be  held  entirely  at  your  command."  Take  the  two 
together,  by  themselves,  and  the  fact,  that  the  contract  was 
made  on  April  8,  the  conclusion  would  be  that  the  term  was 
to  begin  on  April  30  or  May  1,  but  it  was  not  impossible  to 
show  by  the  testimony  what  the  real  fact  was,  and  that  the 
plaintiff  had  made  a  mistake  in  his  assertions.  On  the  trial 
he  was  cross-examined  as  to  these  tilings,  and  he  declared 
that  they  were  the  result  of  mistake.  The  jury  passed 
upon  the  effect  of  the  declarations  and  the  assertions  of  a 
mistake.     ' 

Without  going  into  unnecessary  particulars,  the  mistake 
involved  substantially  a  matter  of  law,  which  may  be  stated 
as  follows  :  If  a  contract  of  hiring  is  made  for  one  year,  to 
begin  inprcBsentij  no  services  to  be  done  by  the  employee, 
until  a  future  day,  the  contract  is  operative  from  the  day 
of  its  making,  and  the  year  ends  with  the  ending  of  one 
year  from  that  day.  It  might  be  a  natural  mistake  for  a 
layman  to  think  that  as  a  year  of  actual  affirmative  service 
could  not  begin  until  some  service  was  done ;  that  the  con- 
tract for  services  was  not  operative  until  the  day  when  some- 
thing was  to  be  done  by  him. 

Another  fact  that  defendants'  counsel  relied  on  was,  that 
on  April  16,  the  plaintiff  made  a  receipt  which  signified  that 
he  then  received  from  his  former  employer,  wages  in  full 
Vol.  XVm.— 6 
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to  the  ISth,  and  such  was  the  fact.  The  argument  from  this 
is,  that  from  April  8,  to  April  16,  he  was  in  the  employ- 
ment of  the  former  employer,  and  therefore  it  was  certain 
he  could  not  have  been  in  the  employment  of  the  defend- 
ants or  under  contract  to  them,  for  that  time.  When  the 
nature  of  the  present  contract,  as  described  in  plaintiflf  s 
testimony,  is  considered,  there  does  not  seem  to  be  any 
inconsistency  between  the  two  contracts.  They  might  have 
both  been  fully  performed.  If  it  were  the  fact,  that  the  per- 
formance of  defendants'  contract  prevented  the  performance 
of  the  contract  with  the  former  employer,  that  would  con- 
cern the  latter  alone. 

On  the  whole  case  the  order  should  be  affirmed,  with 
costs. 

Teuax  and  O'Gobman,  JJ.,  concur. 


OSCAR  G.  RAFFERTY,    Respondent,  v.   JAMES    H. 
WILLIAMS,  ET  AL.,  Appellants. 

Inspection  of  writingt — when  not  granted. 

Where  an  application  for  an  inspection  of  writing,  etc.,  is  made  before  issue 
joined  to  enable  plaintiff  to  frame  his  complaint,  it  can  only  be  granted 
where  the  petition  shows  that  the  inspection  is  necessary  to  enable  the 
petitioner  to  draw  his  pleading;  and  where  the  petition  contains  enough 
matter  to  enable  plaintiff  properly  to  frame  his  complaint,  the  application 
will  not  be  granted,  though  it  may  appear  that  certain  of  the  allegations 
cannot  be  made  upon  knowledge,  but  only  on  information  and  belief. 

Before  Seduwiok,  Ch.  J.,  TRUAxand  O'Gobman,  JJ. 

Decided  February  4,  1884. 

Appeal  by  defendant  from  an  order  granting  to  plaintiff 
an  inspection  of  docaments  to  enable  him  to  draw  his  com- 
plaint. 

The  facts  appear  in  the  opinion. 

Eugene  Smithy  for  appellant. — I.  The  agreements  to 
be  inspected  are   the  evidences  and  muniments  of  defend- 
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ant's  title  to  the  property  which  the  plaintiff  seeks  to 
recover.  But  the  law  is  well  settled,  that  an  inspection 
will  not  be  allowed  to  comjHjl  a  defendant  to  disclose  the 
sources  and  the  proofs  of  his  own  title ;  the  inspection 
must  relate  to  the  title  of  the  party  seeking  the*  discovery, 
and  not  to  the  title  of  the  opposite  party  (Shoe  and 
Leather  Asso.  v.  Bailey,  49  Super.  Ci.  385 ;  Andrews  v. 
Townshend,  2  If.  T.  Civ.  Pro.  76 ;  Breevoort  v.  Warner, 
8  How.  Pr.  324). 

II.  The  petition  contains  all  the  allegations  upon  the 
matters  regarding  which  discovery  is  asked  that  .are  needed 
to  form  a  good  complaint.  The  action  is  stated  to  be  in  the 
nature  of  a  creditor's  claim  to  set  aside  an  alleged  fraudu- 
lent sale  by  the  judgment  debtor  to  the  defendant.  The 
sole  evidence  of  fraud  relied  on  is  inadequacy  of  considera- 
tion paid.  The  petition  alleges  that  the  property  in  ques- 
tion was  worth  $56,000,  and  that  the  consideration  paid 
was  $23, 000  cash  and  $15,000  first  mortgage  on  thepropertv, 
and  that  any  additional  alleged  consideration  was  fictitious 
and  fraudulent.  A  general  allegation  of  inadequacy  is  suffi- 
cient, without  going  into  details  to  set  forth  in  the  com- 
plaint precise  figures  showing  the  exact  amount  of  inade- 
quacy. On  the  other  hand,  if  the  plaintiff  does  not  know 
whether  the  consideration  was  inadequate  or  not,  or 
whether  any  of  it  was  fictitious  or  not,  then  he  does  not 
know  whether  he  has  a  cause  of  action  or  not,  and  this  be- 
comes what  is  properly  called  a  mere  fishing  excursion,  and 
discoveries  for  such  a  purpose  the  courts  have  invariably 
condemned  (Phelps  v.  Piatt,  54  Barh.  557 ;  Woods  v.  De 
Figaniere,  25  How.  532  ;  Mott  v.  Consumers'  Ice  Co.,  2  Ahh. 
N.  a  143). 

III.  The  discovery  is  asked  for  simply  to  enable  the  plaint- 
iff to  prepare  his  complaint.  To  succeed,  he  must  satisfy 
the  court  that  the  discovery  is  necessary  for  that  purpose. 
It  is  not  sufficient  that  it  may  appear  that  the  discovery 
would  show  facts  material  as  evidence  on  the  trial.  If  the 
plaintiff  desires  a  discovery  for  the  latter  purpose,  he  must 
apply  for  it  after  issue  joined  (Gelston  v.  Marshall,  6  How. 
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398 ;  Mora  v.  McCredy,  2  Bos.  669 ;  Thompson  v.  Erie  By. 
Co.,  9  Ahh.  N.  8.  230). 

Bdtz  A  Large^  for  respondent. 

By  the  Court.— Sedgwick,  Ch.  J.— The  order  appealed 
from  that  granted  an  inspection  of  certain  agreements  can 
be  sustained  only  if  the  petition  showed  that  the  inspec- 
tion was  necessary  to  enable  the  plaintiff  to  draw  his  com- 
plaint. 

The  petition  showed  that  the  action  was  by  a  creditor, 
to  set  aside  an  assignment  made  by  his  judgment  debtor 
to  the  defendant  Williams,  and  to  compel  Williams  to 
account  for  the  property  that  had  been  assigned  to  him. 
It  further  alleged  that  such  assignment  was  made  with 
intent  to  defraud  the  plaintiff,  and  gives  the  particulars  of 
the  facts  that  would  sufficiently  show,  if  proven,  that  the 
assignment  was  fraudulent  on  the  part  of  Williams.  It, 
therefore,  contains  enough  matter,  without  the  aid  of  an 
ihspection,  to  enable  the  plaintiff  to  frame  properly  a  suf- 
ficient complaint. 

It  is  not  necessary  that  the  allegations  should  be  made 
upon  knowledg(> ;  they  may  be  made  upon  information 
and  belief.  As,  therefore,  the  inspection  was  not  necessary 
to,  the  plaintiff  at  this  stage  of  the  case,  the  order  grant- 
ing it  should  be  reversed. 

Order  reversed  with  $10  costs  and  disbursements  to  be 
taxed.    Motion  for  inspection  denied  without  costs. 

Tbuaz  and  O' Gorman,  JJ.,  concurred* 
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JOSEPH  W.   PISKE,  Appellant,  «.  CHARLES  P. 
TWIGG,  Respondent. 

Suppldmsntary  proeeedingi—depasitioni  taien  an^  must  hefiUd. 

Proceedings  supplementary  to  execution  are  special  proceedings  within  the 
intent  of  {  826  Code  Civ.  Pro.,  and  the  depositions  of  witnesses  taken 
thereon  must  bo  f.lcd  with  the  county  clerk,  though  they  were  not  used 
upon  the  application  for  the  order,  which  was  thereafter  entered,  appoint- 
ing a  receiver,  and  though  the  testimony  was  taken  down  and  written 
out  by  a  stenographer  paid  by  plaintiff^s  attorney. 

Before  Sedgwick,  Ch.  J.,  and  O' Gorman,  J. 

DeMud  FArua/ry  4,  1884. 

Appeal  by  plaintiff  from  order  granting  motion  of 
defendant  that  plaintiff  file  in  the  office  of  the  connty 
clerk  certain  depositions  of  witnesses  taken  in  a  proceed- 
ing, supplementary  to  execution,  instituted  by  plaintiff. 

The  witnesses  were  examined  in  the  supplementary  pro- 
ceeding by  virtue  of  section  2444  of  the  Code  of  Civil  Pro- 
cedure. Section  2433  declares  that  such  a  remedy  is  a 
special  proceeding.  Section  826  declares  that  in  this  city, 
a  return  or  other  paper  in  a  special  proceeding,  where  no 
other  disposition  in  prescribed  by  law,  must  be  filed  in  the 
office  of  the  clerk  of  this  county.  The  affidavit  of  plaint- 
iff's attorney,  in  opposition  to  the  motion,  alleged  that  the 
testimony  of  said  witness  was  taken  and  written  out  by  a 
stenographer,  who  was  paid  by  plaintiff's  said  attorney, 
and  after  the  depositions  were  duly  verified,  they  were 
taken  by  said  attorney  and  by  him  retained.  An  applica- 
tion was  made  for  a  receiver  in  said  proceedings,  and  from 
the  recitals  in  the  order  appointing  such  receiver  it 
api)eared  that  said  order  was  granted  upon  the  testimony 
of  the  judgment  debtor  only. 

The  motion  below  was  made  by  the  judgment  debtor. 

The  following  opinion  was  rendered  by  the  court 
below: 
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''Truax,  J.— Snpplemerrtary  proceedings  are  made 
special  proceedings  by  section  2433  of  the  Code.  The 
papers  in  a  spexjial  proceeding  must  be  filed  in  the  office  of 
the  county  clerk  (§  825).  The  affidavits  mentioned  in  the 
moving  papers  appear  to  have  been  in  these  proceedings, 
and  they  should  be  filed  along  with  the  other  papers. 
Motion  granted ;  no  costs." 

John  Brooks  Leavitt,  for  appellant. — I.  The  examina- 
tion of  the  v^^itnesses  is  not  a  paper  in  a  special  proceeding 
in  the  sense  meant  by  section  825  of  the  Code.  A  special 
proceeding  is  a  prosecution  by  one  party  against  another, 
for  the  enforcement  or  protection  of  a  right,  etc.,  other 
than  by  action  (§§  33,  34).  An  order  to  examine  a  judg- 
ment debtor  is  only  made  a  special  proceeding  by  section 
2433,  which  provides  that  certain  remedies,  viz :  the  three 
mentioned  in  sections  26  and  32,  are  special  proceed- 
ings. The  right  to  be  enforced  is  in  that  instance,  simply  a 
right  to  examine  a  debtor  and  his  witnesses,  which  right  is 
obtained  and  ends  with  such  examination  and  appointment 
of  receiver.  We  submit  that  it  is  clear  that  the  examina- 
tion of  a  witness  is  not  such  a  paper  in  a  special  proceeding, 
as  is  required  to  be  filed  by  section  825.  Such  papers  are 
clearly  those  upon  which  the  court  or  a  judge  thereof  takes 
action.  It  was  never  intended  by  section  825  to  make  it 
obligatory  to  file  testimony  of  various  witnesses  as  to  which 
it  might  well  be,  and  in  many  cases  would  be,  that  truth  in 
a  subsequent  action  could  only  be  elicited  by  the  testimony 
of  the  various  witnesses  being  kept  from  the  inspection  of 
each  other.  The  word  "paper"  in  section  825  does  not 
mean  every  piece  of  paper  upon  which  the  title  of  the 
special  proceedings  may  be  written.  It  means  to  apply  to 
special  proceedings  the  rules  of  practice  which  obtain  in 
actions,  viz :  that  every  paper  in  the  cause  upon  which  the 
court  is  called  to  act  shall  be  filed,  and  no  other  need  be. 

II.  The  fact  that  the  testimony  of  those  witnesses  was 
reduced  to  writing  does  not  make  that  writing  necessarily 
a  paper  in  the  special  proceeding.    There  is  no  requirement 
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that  examinations  in  supplementary  proceedings  shall  be 
reduced  to  writing  (or  shall  be  filed,  unless  by  section  825). 
For  the  convenience  of  the  creditors,  and  at  their  sole  -ex- 
I>en8e,  this  testimony  was  taken  stenographically,  and  after- 
wards written  out.  This  motion  is  not  a  motion  to  compel 
the  filing  of  '*  papers"  in  a  special  proceeding,  but  is  an 
attempt  to  take  from  its  lawful  owners  the  possession  of 
property  paid  for  by  them,  which  is  not  a  paper  on  which 
any  action  of  the  court  or  a  judge  was  based. 

III.  At  most  it  was  not  a  matter  of  right  for  Twigg  to 
have  his  testimony  filed,  but  it  was  discretionary  with  the 
court ;  and  its  discretion  we  respectfully  submit  should  have 
been  exercised  either  by  denying  the  motion,  or  else  by  or- 
dering that  upon  being  filed  it  should  at  once  be  sealed  up, 
not  to  be  opened  except  on  notice.  A  court  which  has  the 
power  to  exclude  witnesses  from  the  court-room,  has  surely 
the  power  to  compel  the  same  result  as  to  testimony  taken 
exparte^  as  this  was  (1  Oreeiil.  Ev.  §  432). 

O.  M.  McKellor,  for  respondent. 

By  the  Court.— Sedgwick,  Ch.  J. — The  appellant's 
counsel  objects  that  the  depositions  were  not  papers  in  the 
8X)ecial  proceeding,  because,  as  I  understand,  they  were  not 
in  fact  used  by  the  motion  for  the  appointment  of  a  receiver. 
They  were,  however,  in  the  proceeding,  and  while  it  was 
pending,  before  the  motion  was  made. 

Another  objection  is,  that  the  appellant  has  a  private 
right  of  property  in  them.  It  would  be  difficult  to  establish 
this  when  it  is  considered  that  the  deposition  is  taken  by 
the  officer  before  whom  the  examination  is  had.  It  is  suf- 
ficient to  say  that  whatever  the  nature  of  appellant's  interest, 
it  arose  and  remained  subject  to  the  provision  of  law,  that 
the  paper  must  be  filed. 

Another  objection  is,  that  before  the  order  appealed 
from  was  made,  another  application  of  like  purpose  had 
been  made  and  denied  by  order.  It  does  not  satisfactorily 
appear,  that  such  an  objection  was  made  to  the  judge  who 
granted   the  order  appealed  from.    If  it  did,  the  order 
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denying  the  application  should  not  be  used  as  determining, 
on  the  principles  of  res  adjudicata^  that  the  appellant 
could  never  thereafter  be  called  upon  to  file  the  papers  in 
obedience  to  the  statute.  In  substance,  the  order  shows 
that  the  court  refrained  from  commanding  the  appellant  to 
file  at  that  time,  as  it  does  not  appear  that  the  order  was 
based  upon  a  decision  that  the  appellant  was  not  bound  to 
file  at  any  time  or  under  any  circumstances. 

Order  affirmed,  with  $10  costs,  and  disbursements  to  be 
taxed. 

O'GoBMAN,  J.,  concurred. 


ROBERT  KABUS,   Appellant,  2j.  SAMUEL  FROST, 
Respondent. 

Landlord  and  tenant — eotenantt  to  repair — dofmageefer  perianal  injury^  when 

not  within  scope  of. 

In  an  action  for  damages  from  negligence  of  defendant,  the  landlord,  in 
permitting  the  ceiling  of  a  store  to  become  and  remain  broken,  so  that  it 
fell  upon  plaintiff,  the  tenant,  to  his  great  hurt,  etc.,  the  plaintiff  alleged 
in  the  complaint  that  at  the  time  of  the  making  of  the  lease,  defendant 
had  orally  agreed  to  repair  and  keep  in  repair  the  ceiling.  In  the  written 
lease  the  plaintiff  had  agreed  to  make  certain  repairs,  in  which  the  ceiling 
was  not  included,  but  it  nowhere  appeared  that  defendant  had  agreed  in 
writing  to  make  any  repairs. 

Held,  that  there  was  no  ground  of  recovery. 

There  was  no  legal  obligation  whatever  upon  defendant  to  make  such  repairs, 
and  if  such  a  covenant  had  been  made,  the  damages  suffered  would  not 
have  fallen  within  its  scope. 

Before  Sedgwick,  Ch.  J.,  and  O' Gorman,  J  J. 

Decided  February  4,  1884. 

Appeal  by  plaihtiflf  from  judgment  entered  on  the  direc- 
tion of  a  judge  at  trial  term  dismissing  the  complaint, 
and  from  order  denying  plaintiflPs  motion  for  a  new  trial 
made  upon  the  judge's  minutes. 

The  action  was  for  damages  to  the  plaintiff  from  the 
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negligence  of  the  defendant  in  permitting  the  ceiling  of 
the  store  rented  by  defendant  to  become  and  to  remain 
broken  and  loose,  so  that  it  finally  fell  upon  plaintiff  to 
his  great  hurt. 

The  complaint  alleged  that  at  the  time  of  the  lease,  the 
defendant  verbally  agreed  to  repair  and  keep  in  repair  the 
ceiling.  The  written  lease  provided  that  the  plaintiff 
should  do  certain  specified  repairs,  but  made  no  reference 
to  ceilings.  The, defendant  made  no  written  agreement  to 
repair  in  any  way. 

Henry  H.  Morange^  for  appellant. 
Johnson  <fe  Cantine^  for  respondent. 

By  THE  Court.— Sedgwick,  Ch.  J.— The  plaintiff  offered 
to  prove  that  before  or  at  the  time  of  the  written  lease,  the 
defendant,  the  landlord,  agreed  verbally  to  do  repairs  of  a 
certain  kind,  among  which  the  plaintiff  claims  was  repairs 
of  the  ceilings.  Cleves  v.  Willoughby  (7  Hill^  83),  is  an 
approved  authority  against  the  admissibility  of  this.  The 
relation  oi  landlord  and  tenant  being  created  by  the  written 
contract,  the  law  attaches  definite  obligations  to  the  rela- 
tion which  cannot  be  changed  by  a  previous  oral  agree- 
ment. There  are  many  other  cases  to  support  this,  which 
it  is  unnecessary  to  cite. 

There  is  no  implied  warranty  or  obligation  on  the  part 
of  the  landlord  that  the  premises  were  in  a  safe  condition 
for  use,  or  that  they  would  not  become  unsafe  (O'Brien  v, 
Capwell,  69  Barb.  497 ;  approved  in  Jaffe  v.  Harteau,  56 
N.  Y.  398).  To  this  also  other  cases  might  be  cited.  There 
was  no  general  obligation  to  repair  (Donpe  v.  Genin,  1 
8weeney^25 ;  affirmed  in  45  N,  Y.  119,  and  the  oases  cited).  If 
the  specific  enumeration  in  the  lease  of  certain  repairs  to  be 
made  by  the  tenant,  implied  that  the  tenant  was  not  bound 
to  make  other  repairs,  such  as  to  the  ceiling,  the  implication 
extended  no  further  than  to  the  tenant's  obligation,  and 
had  no  relation  to  those  of  the  landlord.  The  case  would 
be  that  the  landlord  was  not  bound  to  repair,  and  the  ten- 
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ant  was  not  bound  to  repair,  and  that  such  a  condition  of 
things  might  remain  to  the  end  of  the  term. 

If  there  had  been  such  a  contract,  its  breach  would  not 
justify  the  tenant  in  recovering  damages  that  were  not 
within  the  contemplation  of  the  parties  at  the  time — such 
as  personal  injuries  from  the  falling  of  the  ceiling  that  had 
not  been  repaired. 

In  fact,  there  is  no  ground  for  the  claim  in  the  present 
case  that  would  not  exist  in  favor  of  a  grantee  in  fee  against 
bis  grantor.  The  difference  is  the  quantity  of  the  interest 
granted. 

On  the  general  rules  that  pertain  to  a  right  to  damages 
from  negligence  of  another,  it  is  apparent  that  the  plaintiff 
knew  whatever  there  was  of  threatened  danger  in  the  state 
of  the  ceiling,  and  voluntarily  incurred  the  risks. 

The  case  of  Arnold  v.  Clark  (45  Super.  Ct.  262),  supports 
the  judgment. 

Judgment  affirmed,  with  costs,  and  order  appealed  from 
affirmed,  with  $10  costs  and  disbursements  to  be  taxed. 

O'GoEMAN,  J.,  concurred. 


JONAS  FISCHER,  Appellant,  v.  MAX  FISCHER, 
Respondent. 

ElxamincUian  before  trial — vacated  when  court  has  not  juriediction. — Foreign 

administrator— jurisdiction  over — actions  against — action 

for  distr^mtive  share. 

It  is  competent  for  the  court  to  vacate  an  order  for  the  examination  of  a 
party  before  trial  on  the  ground  that  it  appears  that  the  court  has  no 
jurisdiction  over  the  subject  matter  of  the  action. 

An  action  at  law  is  not  sustainable  for  a  distributive  share  of  an  intestate's 
property,  although  a  promise  to  pay  has  been  made,  unless  it  appear  that 
the  administrator  holds  the  property  individually  upon  a  new  contract  of 
loan  to  him.  The  remedy  in  other  cases  is  in  equity,  which  may  not 
be  invoked  against  a  foreign  executor  or  administrator  unless  it  be  estab- 
lished that  there  is  a  fund  or  property  of  the  estate  in  this  state. 
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Accordingly,  when  in  such  an  actioD,  the  complaint  alleges  the  appoint- 
ment of  defendant  as  administrator  in  another  state,  and  the  collection 
by  him  as  such  in  said  state  of  certain  moneys  due  his  intestate,  and  that 
defendant  is  a  resident  of  this  state  and  has  the  moneys  referred  to; 
in  the  absence  of  a  specific  allegation  that  such  moneys  are  here,  they  will 
be  deemed  to  be  in  the  foreign  jurisdiction',  and  an  order  for  the  examina- 
tion of  defendant  will  be  vacated  on  the  ground  of  lack  of  jurisdiction 
oyer  the  subject  matter. 

Before  Sedgwick,  Oh.  J.,  and  O' Gorman,  J  J. 

Decided  FAruary  4,  1884. 

Appeal  by  plaintiff  frora  order  vacating  an  order  for  the 
examination  of  defendant  before  trial. 

.'   The  facts  appear  in  the  opinion. 

D.  8.  Riddle^  for  appellant. — At  the  worst,  the  com- 
plaint only  alleges  the  jurisdictional  facts  imperfectly  or 
not  suflBciently  at  large.  But  for  such  defect  defendant's 
remedy  was  a  motion  to  make  more  definite  and  certain 
{Code  Civ.  Pro.  §546),  and  not  a  motion  to  turn  plaintiflf  out 
of  court  for  imperfecty  pleading.  The  allegations  of  a  plead- 
ing must  be  construed  {Code  Civ.  Pro.  §  519).  Demurrer  is 
not  the  remedy  for  uncertainty  in  a  pleading,  but  a  motion 
to  make  more  certain  is  (Spies  v.  Access  Trans.  Co.,  5  Duer^ 
662;  Graham  v.  Camman,  Id.  697;  Seeleyi;.  Engell,  13  N.T. 
548 ;  Hale  v.  Omaha  Nat.  Bank,  49  Id.  627 ;  Richards  v. 
Edick,  17  Barb.  260 ;  Chesbrough  v.  N.  Y.  &  E.  R.  R.  Co., 
26  Id.  9  ;  Moflfat  v.  McLaughlin,  19  Hun^  449) ;  to  sustain  a 
demurrer,  it  is  not  enough  that  the  facts  in  the  complaint 
are  imperfectly  or  infoimally  averred,  or  that  it  lacks 
definiteness  (Marie  v.  Garrison,  83  N.  T.  14;  Pouty  v. 
Whipple,  10  Week.  Dig.  387).  As  above  stated,  the  ob- 
jection to  the  complaint  on  the  ground  that  it  does  not  con- 
tain sufficient  facts  or  does  not  confer  jurisdiction  is  in  the 
nature  of  a  demurrer. 

Blumensteil  <&  Hirsch,  for  respondent. 

By  the  Court,— Sedgwick,  Ch.  J.— If  it  appeared  that 
the  court  had  not  jurisdiction  of  the  subject  matter  of  the 


76  FISCHER  v,   FISCHER. 

Opinion  of  the  Court,  by  Skoowick,  Cb.  J. 

action,  then  it  was  competent  to  vacate  the  order  of  examin- 
ation, altboagh  that  might  be  doubtful  if  the  objection 
were  that  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  of  which  the  court  would  have 
jurisdiction  when  properly  stated. 

The  complaint  stated  that  the  plaintiff  was  one  of  the  next 
of  kin  of  Elizabeth  Fisher,  always  resident  of  and  who  died 
in  Hungary ;  that  the  defendant  obtained  in  the  state  of 
Georgia,  from  a  court  competent  in  such  matters,  under 
proper  circumstances,  letters  of  administration  upon  the 
estate  of  Fischer,  and  thereupon  collected  from  a  debtor  of 
Fischer,  residing  in  Georgia,  $1,000,  due  to  her ;  that  defend- 
ant is  a  resident  of  the  state  of  New  York  and  has  posses- 
sion of  said  $1,000 ;  "  that  no  part  was  needed  to  pay  debts 
of  the  deceased  or  any  funeral  or  other  necessary  expenses 
of  her,  and  that  the  defendant  has  paid  no  such  debts  or 
expenses  with  said  $1,000,  or  upon  the  credit  thereof,  and 
has  no  claim  upon  or  offset  to  the  same  by  reason  of  hav- 
ing paid  any  such  debts  or  expenses,  or  for  any  other  like 
cause,  and  be  has  fully  administered  upon  the  estate  of 
said  deceased,  Elizabeth  Fischer,  under  said  letters  of  ad- 
ministration ;  and  that  there  remains  in  his  hands  as  such 
administrator  over  $1,000  of  the  estate  of  said  deceased 
Elizabeth  Fischer,  to  be  distributed  among  the  next  of  kin.'' 
The  complaint  demands  that  the  plaintiff  be  adjudged  to 
account  for  the  said  moneys,  and  to  pay  over  to  this 
plaintiff  his  distributive  share  **or  other  share,"  of  the 
same  with  interest. 

An  action  at  law  is  not  sustainable  for  a  distributive 
share  of  an  intestate's  property  to  which  the  plaintiff  is 
entitled,  although  the  personal  representative  has  promised 
payment,  unless  there  be  evidence  showing  that  he  holds  the 
money,  not  as  executor  or  administrator,  but  in  his  indi- 
vidual character,  upon  a  new  contract  of  a  loan  of  it  to  him 
(1  ddttyPL  101,  and  cases  in  New  York  and  other  states 
cited  in  the  notes). 

The  remedy  is  the  resort  to  a  court  of  equity,  or  other 
court  with  like  power  to  compel  the  administrator  to  per- 
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form  his  duty,  in  respect  of  the  property,  of  which  he  holds 
the  legal  title  for  the  benefit  of  such  persons  as  are  by  the 
law  interested  in  it.  Accordingly,  the  courts  of  this  *state 
having  no  jurisdiction  over  administration  by  foreign  exec- 
utors or  administrators,  in  general,  will  have  no  jurisdic- 
tion in  particular,  unless  it  is  established  that  there  is  with- 
in this  state  a  fund  or  property.  Substantially  they  will  act 
in  rem  through  the  form  of  an  action  against  the  adminis- 
trator (Vermilya  v.  Beatty,  6  Barh.  429,  and  the  cases 
cited). 

The  complaint  states  that  the  defendant  is  a  resident  of 
this  state,  and  that  he  has  the  $1,000  referred  to.  It  is  con- 
sistent with  this,  that  the  money  is  not  in  fact  within  this 
state.  As  the  pleader  omits  to  state  the  existence  of  a  fact 
of  so  much  importance  to  the  cause  of  action,  the  presump- 
tion is  that  the  allegation  could  not  truthfully  be  made. 
The  matter  cannot  be  dealt  with  on  a  supposed  presumption 
that  the  personal  property  of  a  person  is  where  he  is 
actually.  The  presumption  in  this  case  is  that  the  prop- 
erty to  be  administered  is  within  the  jurisdiction  of  adminis- 
tration. If  it  were  not  so,  a  foreign  administrator  who  was 
a  resident  of  this  state  could  in  all  cases  be  compelled  to 
administer  here  by  a  court  in  equity. 

It  seems  to  me  that  this  is  not  a  case  of  an  omission  to 
state  a  fact,  which,  with  the  facts  stated,  would  make  a 
cause  of  action  ;  for,  on  the  facts  stated,  the  court  has  no 
power  to  grant  the  relief  which  is  affirmatively  demanded. 

Order  affirmed,  with  $10  costs,  and  disbursements  to  be 
taxed. 

O^GoBMAN,  J.,  concurred. 
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JACOB  HAMM,  Appellant,  v.  THE  N.  Y.   CENTRAL 
&  H.  R.  R.  R.  Co.,  Respondent. 

BaUroeuU. — Negligence — duty  o/perwn  using  highway  crowing  iraeL 

All  that  the  law  requires  of  a  person  using  the  highway  crossing  a  railroad 
tittck  is  a  reasonable  use  of  the  senses,  to  ascertain  if  a  train  is  approach- 
ing; and  if  obstructions  prevent  such  person  from  seeing  the  approaching 
train,  until  he  arrives  at  the  track,  he  is  not  chargeable  with  negligence 
for  not  seeing  it  before.  But  if  the  obstruction  be  one  which  in  an  incon- 
siderable space  of  time  will  be  removed, — e,  g.,  a  train  in  motion,— one  using 
the  crossing  is  called  upon  by  common  prudence  tu  wait  during  that  time, 
and  a  dismissal  of  his  complaint  upon  the  ground  that  he  failed  in  this, 
will  be  upheld. 

Before  Sedgwick,  Ch.  J.,  and  O'GFobman,  J. 

Decided  Fdruary  4,  1884. 

Appeal  by  plaintiff  from  judgment  in  favor  of  defendant 
entered  upon  a  direction  at  trial  term  dismissing  the  com- 
plaint. 

The  action  was  for  damages  for  personal  injury  caused, 
as  alleged,  by  negligence  of  defendant's  servants.  A  train 
of  defendant's  struck  the  horses  in  a  wagon  driven  by 
plain tiflf,  as  he  was  driving  over  a  crossing  of  defendant. 

Further  facts  appear  in  the  opinion. 

Saloman  &  Dulon^  for  appellant. — ^The  court  below 
also  erred  in  dismissing  the  complaint  on  the  ground  that 
the  plaintiff  was  guilty  of  contributory  negligence  as  a 
matter  of  law. 

The  question  of  contributory  negligence  in  cases  of  this 
character  is  ordinarily  one  of  fact  for  the  jury.  It  depends 
usually  upon  a  variety  of  circumstances,  and  upon  infer- 
ences from  the  facts  proved,  calling  for  the  exercise  of 
practical  knowledge  and  experience,  and  is  peculiarly 
within  the  province  of  a  jury  of  twelve  men,  .  .  .  The 
instances  in  which  nonsuits  have  been  sustained  by  reason 
of  the  contributory  negligence  of  the  plaintiff,  or  the  party 
sustaining  injury,  have  been  exceptional  cases  in  which  the 
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court  has  adjudged  that  such  negligence  was  established 
by  evidence  which  left  nothing,  either  of  inference  or  of 
fact,  in  doubt  or  to  be  settled  by  a  jury  (Massoth  o.  Del.  & 
Hudson  Canal  Co.,  64  N.  Y.  624). 

Applying  these  rules  to  the  case  at  bar,  it  is  clear  that 
the  trial  judge  erred  in  holding,  as  a  matter  of  law,  that 
the  plaintiff  was  guilty  of  contributory  negligence  in 
attempting  to  cross  the  track,  without  first  having  waited 
for  the  up  train  to  get  out  of  the  line  of  his  vision,  in  order 
that  he  might  see  whether  or  not  there  was  a  train  coining 
down  on  the  west  track.  It  was  a  question  of  fact  for  the 
jury  to  determine  whether,  under  all  the  circumstances  of 
the  case,  a  man  in  the  exercise  of  ordinary  and  proper 
prudence  would  have  driven  on  as  the  plaintiff  did  (Dolan 
V.  Del.  &  Hudson  Canal  Co.,  71  If.  F.  285;  Stackus  v.  N. 
Y.  Central,  &c.  R.  R.  Co.,  79  Id.  464 ;  Semel  v.  N.  Y.  Cen- 
tral, &c.  R.  R.  Co.,  14  Week.  Dig,  24  ;  Adolph  v.  Central 
Park,  &c.  R.  R.  Co.,  76  N.  Y.  630). 

Frank  Loomis^  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — In  this  case  it  is 
not  a  question  whether  the  plaintiff  should  have  thought  of 
the  possibility  of  a  train  coming  southwardly  on  the  other 
side  of  the  train  going  northwardly.  He  did  think  of  it. 
He  looked  in  a  certain  direction,  described  by  him  in  the 
word  "  around,^'  for  a  flagman.  He  listened  for  a  coming 
train,  to  hear  its  noise  or  whistle  or  bell.  Although,  accord 
ing  to  his  testimony,  he  did  not  see  a  flagman,  and  noise  of 
the  going  train  prevented  his  hearing  the  sound  from  the 
coming  train,  it  was  still  a  matter  of  common  caution 
enjoined  by  law  for  him  to  look  up  the  track  to  see  if  a 
train  were  coming.  It  is  claimed  by  the  able  argument  for 
the  plaintiff,  that  he  did  look,  but  was  prevented  from  see- 
ing the  down  train,  first  by  a  house, which  he  was  passing, 
and  next  by  the  up  train,  intervening.  Assuming  that  on 
this  appeal,  such  a  construction  must  be  given  to  the  plain  t- 
iflTs  testimony,  the  following  are  uncontroverted  facts  in 
the  case. 
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The  train  that  struck  the  plaintiffs  horses  was  on  the 
west  track.  The  plaintiff  approached  from  the  east  and 
stopped  in  front  of  a  house,  36  feet  wide.  He  stopi)ed 
while  the  np-train  remained  in  front  of  him  on  the  east 
track.  As  soon  as  the  last  car  of  the  up-train  had  passed 
north  of  the  crossing  or  road,  where  he  was,  he  started  his 
horses  on  a  walk  to  ,cross  the  tracks.  Of  course,  while  he 
was  in  front  of  the  house,  he  could  not  see  up  the  track, 
and  it  would  be  vain  for  him  to  look  in  that  direction  for 
the  purpose  of  seeing.  But  when  he  reached  the  westerly 
line  of  that  house,  he,  if  he  had  looked,  could  have  seen  a 
longdistance  up  the  track,  and  if  nothing  else  intervened, 
would  have  seen  the  coming  train,  would  have  been  in 
safety,  could  have  stopped,  and  there  would  have  been  no 
accident. 

The  plaintiff  was  driving  a  four-horse  team.  The  heads 
of  the  leaders  were  twenty-four  feet  from  his  seat.  When 
he  reached  the  westerly  line  of  the  house,  he  was  eight  feet 
southerly  from  the  house,  the  horses'  heads  were  four  feet 
from  the  easterly  track  and  fifteen  feet  from  the  westerly 
track,  6n  which  the  down- train  that  afterwards  struck  him, 
was  coming.  There  was  no  fact  shown  that  would  enable 
the  jury  to  say  that  he  could  not  have  stopped  for  any 
reason.  The  tendency  of  the  testimony  is  in  the  other 
direction. 

In  Baxter  2).  Troy  &  Boston  B.  R.  Co.  (41  iT.  F.  602),  the 
court  said:  '^The  plaintiff  testified  that  he  was  well 
acquainted  with  the  crossing  ;  that  he  did  not  look  for  the 
train;  that  he  could  not  have  seen  it  until  upon  the  track, 
if  he  had,  on  account  of  the  hill,  etc.  If  this  was  true,  the 
plaintiff  was  excused  from  looking,  as  the  law  does  not 
require  one  to  look  to  see  something,  when  it  is  impossible 
to  see  it."  After  remarking  that  the  defendant  was  not 
required  to  leave  his  vehicle  and  go  to  the  track  to  observe, 
the  opinion  further  said :  ^^  All  that  the  law  requires  is  a 
reasonable  use  of  the  senses  ;  that  is,  one  approaching  the 
crossing  must  look  along  the  track  when  his  view  is  unob- 
structed, and  thus  ascertain  whether  there  is    danger   in 
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crossing,  to  be  apprehended  from  trains  approaching  in 
either  direction;"  and — '*but  there  was  evidence  given 
by  the  defendant  strongly  tending  to  show  that  the  defend- 
ant could,  by  looking  when  at  any  distance  within  twenty- 
five  feet  from  the  track,  have  seen  the  train  if  within 
twenty  rods  of  the  crossing,  and  stopped  the  team  before 
entering  upon  the  track,  and  thas  avoided  the  danger.  If 
this  be  trne,  his  omission  to  look  as  required,  directly  con- 
tribnted  to  the  injury  received,  and  the  plaintiff  should 
have  been  nonsuited." 

In  Cordellv.  N.  Y.  C.  &  H.  R.  R.  Co.  (70  N.  T.  119), 
the  rule  on  this  subject  is  in  these  words :  "If  the  obstruc- 
tions prevented  the  plaintiff's  seeing  the  approaching  train 
until  he  arrived  at  the  track,  he  would  not  be  negligent  for 
not  seeing  it  before." 

The  plaintiff  then  did  not  show  his  freedom  from  neg- 
ligence, unless  the  moving  up-train  prevented  his  seeing, 
and  this  was  a  satisfactory  excuse  for  the  plaintiff  going 
on.  If  the  plaintiff  moved  at  no  faster  gait  than  he  testi- 
fied, and  did  not  start  before  the  last  car  of  the  up-train 
had  reached  the  northerly  side  of  the  crossing,  and  if  wh^n 
his  leaders  were  upon  the  track  of  the  down-train,  he  saw 
it  26  or  30  feet  from  him,  there  is  at  least  great  doubt  that 
the  up-train  had  not  gone  when  he  reached  the  westerly 
line  of  the  house,  so  far  that  if  he  had  looked  he  could  not 
have  seen  the  coming  train.  Assuming,  however,  this  to 
be  incorrect,  the  question  will  be,  if,  before  he  was  on  the 
dangerous  track,  he  observed  that  the  moving  train 
obstructed  his  view.  Naturally  he  was  not  bound  as  a 
matter  of  ordinary  prudence  to  wait  until  he  could  get  a 
view.  If  the  train  were  an  obstruction  at  a  particular 
point  of  time,  its  motion  was  making  it  less  and  less  an 
obstruction,  and  the  motion  must  have  been  greater  and 
greater,  so  that  with  certainty  it  may  be  considered  in  a 
very  short  time  there  would  have  been  an  open  view.  It 
seems,  especially  when  there  is  an  apprehension  of  the  pos- 
sibility of  a  train  coming  up,  and  the  person  perceives  that 
within  an  inconsiderable  time  he  can  know  whether  it  is 
Vol.  XVm.— 6 
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safe  for  his  property  or  himself  to  go  on,  he  is  called  upon  by 
common  prudence  to  wait  during  that  time.  I  think  that 
the  evidence  shows  that  if  the  plaintiff  had  looked  at  the 
proper  place,  and  waited  as  long  as  he  should  have  waited, 
he  would  have  seen  his  danger.  The  judgment  should, 
therefore,  be  affirmed. 

I  am  further  of  the  opinion  that  no  negligence  was 
shown  on  the  part  of  the  defendant ;  but  it  is  unnecessary 
to  discuss  this,  in  consideration  of  the  result  already 
'  announced. 

Judgment  affirmed,  with  costs. 

O'GoBMAK,  J.,  concurred. 


THE  PEOPLE  EX  rel.  WILLIAM  C.  EMMET,  Relator, 

V.  ALLAN  CAMPBELL,  Comptroller  op  the  City 

OF  New  York,  Respondent. 

OertvoToH^  writ  of. — B&mo9al  of  chief s  qf  hiTMU  ofnA  clerk$  under  the  muni' 
cipal  govermerU  qf  New  Tark. 

Reyiew  of  statates  in  regard  to  the  remoyal  of  incumbentB  holding  office 
under  the  city  government.  Charter  of  1857  (chap.  446,  §§  20,  21);  charter 
of  1870  (chap.  137,  $  29)  Laws  of  1878  (chap.  885  $$  25,  28,  82) ;  construc- 
tion of  the  latter,  by  the  court  of  appeals,  in  People,  ex  rel.  Mayor,  &c. 
«.  Nicholas,  79  N.  Y,  582. 

Section  28  of  the  charter  of  1878,  as  re-enacted  in  section  48,  of  chapter  410 
of  the  Laws  of  1882  (Consolidation  Act),  under  which  the  present  contro- 
yersy  arose,  provides  in  substance  that  the  heads  of  all  departments  ^hall 
have  power  to  appoint  and  remove  all  chiefs  of  bureaus,  clerks,  &c.,  in 
their  respective  departments,  but  no  regular  derk  or  head  of  bureau  shall 
be  removed  until  he  has  been  informed  of  the  cause  of  the  proposed 
removal  and  has  been  allowed  an  opportunity  of  making  an  explanation. 
The  relator  Was  a  regular  clerk  under  the  comptroller  within  the  mean- 
ing of  $  28. 

The  only  questions  presented  by  the  record  in  this  case  are, — ^Whetbor 
the  relator  was  sufficiently  informed  of  the  cause  of  his  proposed  removal 
and  whether  he  was  allowed  a  sQfficient  opportunity  of  making  an  expla- 
nation.   Upon  these  questions  the  decision  of  the  court  of  appeals,  People 
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ex  rd.  Thomas  Keeth  «.  Habert  O.  Thompson,  Com'r  of  Public  Works 
(not  yet  reported)  controls. 

EM,  in  accordance  with  the  latter  decision,  that  no  trial,  not  even  a  sum- 
mary one.  was  contemplated  by  {  28. 

No  testimony  is  required  to  be  taken  as  to  the  basis  of  the  comptroller's 
action  ;  it  is  enougii  that  he  assign  a  sufficient  cause  for  the  removal, 
and  furnishes  to  the  relator  an  opportunity  for  explanation. 

The  relator  had  no  absolute  right  to  an  adjournment,  nor  any  further  notice, 
as  in  his  petition  he  concedes  that  he  had  had  many  interviews  with  the 
comptroller,  in  each  of  which  he  had  protested  against  the  charge  made 
against  him,  and  therefore  was  well  aware  of  the  full  extent  of  such 
charge,  and  all  he  could  do  was  to  deny  the  same,  but  the  comptroller 
possessed  the  power  to  determine  the  weight  to  be  given  to  such  denial 
and  the  whole  matter,  upon  facts  wilhin  h}lB  own  knowledge  or  informa- 
tion satisfactory  to  himself,  which  he  was  not  bound  to  disclose. 

The  information  given  to  the  relator  of  the  cause  of  the  proposed  removal 
need  not  be  g^ven  in  writing.  In  this  case,  the  conversation  preceding 
the  service  of  the  formal  notice  of  May  15,  1888,  conveyed  sufficient 
information  to  relator  of  the  cause  thereof. 

.The  refusal  of  thu  comptroller  to  hear  the  relator  through  counsel  was  not 
an  abuse  of  his  discretionary  powers,  and  does  not  constitute  a  sufficient 
ground  for  reversing  the  removal  thereafter  made. 

The  question  of  the  reasonableness  of  the  time  allowed  for  making  an 
explanation  rests  to  a  great  extent  in  the  discretion  of  the  officer  clothed 
with  the  power  of  removal,  and  unless  such  discretion  is  abused,  the 
courts  will  not  interfere. 

Before  Sbdgwigk,  Ch.  J.,  and  Fbebdmak,  J. 

Decided  February  4,  1884. 

Hearing  upon  a  writ  of  certiorari,  the  papers  on  which 
it  was  granted,  and  the  retorn  thereto. 

The  relator  presented  a  petition  to  the  court  at  special 
term,  which,  showed : 

1.  That  for  several  years  prior  to  the  18th  of  May,  1883, 
he  occupied  the  office  of  disbursing  clerk  in  the  auditing 
bureau  of  the  department  of  finance,  of  which  the  respond- 
ent was  head. 

2.  That  some  weeks  prior  to  May  16,  1883,  it  was  dis- 
covered that  one,  William  B.  Carroll,  who  was  coupon 
clerk  in  the  said  auditing  bureau,   had  embezzled  large 
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amounts  of  moneys  by  obtaining  payment  on  accoant  of 
interest  conpons  attached  to  bonds  issued  by  the  city  in 
larger  amount  than  was  just. 

3.  That  in  the  process  of  auditing  and  paying  such 
coupons,  the  duty  of  stamping  or  punching  the  same  by 
way  of  cancellation,  was  to  be  performed  by  the  petitioner 
or  his  assistant. 

4.  That  there  was  found  in  the  desk  of  said  Carroll, 
after  his  recent  death,  a  quantity  of  those  coupons  upon 
which  the  cancellation  stamp  or  punch  did  not  appear, 
and  it  was  charged,  therefore,  against  the  relator  by  the 
comptroller,  that  by  negligently  omitting  to  punch  the 
coupons,  he,  the  relator,  had  facilitated  the  commission  of 
fraud  by  Carroll. 

6.  That  in  many  interviews  had  with  the  comptroller, 
the  relator  had  protested  against  such  charge. 

6.  That  after  such  interviews,  on  the  16th  of  May,  in- 
stant, the  comptroller  served  upon  the  relator  a  notice, 
dated  on  that  day,  informing  him  that  he  proposed  to 
remove  him  from  his  office ;  that  the  reason  of  the  pro- 
posed removal  was  neglect  of  duty  as  disbursing  clerk ; 
and  that  he  would  be  afforded  an  opportunity  of  making 
an  explanation  in  relation  thereto,  on  the  16th  instant^  at 
the  comptroller's  office,  at  11:30  a.  x. 

7.  That  at  the  place  and  time  named,  the  relator,  with 
his  counsel  attended ;  that  the  comptroller  occupied  an 
inner  apartment,  and  the  relator,  therefore,  sent  in  to  the 
comptroller  notice  that  he  and  his  counsel  were  in  attend- 
ance ;  that  the  door-keeper  returned  word  that  the  comp- 
troller desired  to  see  the  relator  alone,  and  thereupon  the 
relator  entered  the  room  of  the  comptroller  without  his 
counsel. 

8.  That  the  relator  then  requested  to  be  heard  by  coun- 
sel, and  the  comptroller  then  and  there  refused  to  receive 
the  relator's  counsel:  and  the  relator  then  declined  to 
make  any  explanation,  unless  he  could  be  heard  by  coun- 
sel|  and  then  withdrew  from  the  comptroller's  presence. 
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9.  That  immediately  thereafter,  the  comptroller  served 
upon  the  relator  a  written  notice  of  removal  from  his  ofSce. 

10.  That  immediately  thereafter  the  relator  served  upon 
the  comptroller  a  written  protest  against  his  removal  with- 
out having  been  heard  by  counsel,  and  again  requested  an 
opportunity  to  be  heard  in  resistance  to  removal,  and  in 
explanation  of   the   alleged  reasons  thereof,  by  counsel. 

Upon  this  petition,  verified  by  the  affidavit  of  the  rela- 
tor, motion  was  made  for  a  writ  of  certiorari  to  review  the 
proceeding  of  the  comptroller.  The  writ  was  allowed  by 
the  court  at  special  term. 

Pursuant  to  the  mandate  of  the  writ,  the  respondent 
made  a  return,  as  follows : 

1.  That  during  several  years  immediately  preceding  the 
16th  of  May,  1883,  the  relator  was  the  disbursing  clerk  in 
the  department  of  finance. 

2.  That  it  was  his  duty  to  pay  i)ersons  presenting 
coupons  for  interest  upon  bonds  of  the  City  of  New  York, 
and  thereupon  to  receive  a  receipt  for  such  payment,  and 
cs^ncel  the  coupons  by  punching  in  a  hole  through  them, 
and  thereafter  to  deliver  the  canceled  coupons  to  the 
stock  and  bond  clerk  to  be  filed  as  a  voucher  for  the  pay- 
ment. 

8.  That  between  January,  1879,  and  July  1,  1882,  the 
relator  i>aid  a  large  number  of  coupons,  and  received  such 
coupons,  and  delivered  them  uncanceled  to  the  coupon 
clerk  to  the  amount  of  more  than  $19,000 ;  and  that  others 
of  said  coupons  paid  by  the  relator  amounting  to  $99,000 
were  filed  in  the, comptroller's  office  without  punching  or 
cancellation. 

4.  That  others  of  said  coupons,  so  paid  and  left  uncan- 
celed, and  delivered  to  said  coupon  clerk  were  by  him 
appropriated  and  sold,  and  subsequently  presented  for 
payment,  and  paid  a  second  time  by  the  relator  or  his 
assistant,  to  the  amount  of  $100,000  and  upwards. 

5.  That  on  the  15th  of  May,  1883,  the  comptroller  had  a 
conversation  with  the  relator,  in  which  he  told  him  that  he 
intended  to  remove  him  from  his  office  because  of  his  neg- 
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lect  to  cancel  such  coupons,  and  because  of  his  having 
delivered  such  coupons  uncancelled  to  the  coupon  clerk ; 
and  the  respondent  then  requested  the  relator  to  explain 
how  paid  coupons  could  remain  uncanceled,  if  he,  the  rela- 
tor had  not  neglected  his  duty.  That  the  relator  then 
denied  that  he  neglected  to  cancel  any  coupons  paid  by 
him,  and  the  comptroller  then  informed  the  relator  that  he 
could  not  credit  his  denial,  and  should  immediately  re- 
move him  from  office  on  account  of  such  neglect. 

6.  That  subsequently  to  such  conversation,  upon  the 
same  day,  the  respondent  caused  the  notice  set  forth  in  the 
petition  to  be  served  upon  the  relator. 

7.  That  on  the  next  day,  the  16th  of  May  1883,  the 
relator  refused  to  make  any  explanation  pursuant  to  said 
notice,  otherwise  than  through  counsel,  and  resi)ondent 
refused  to  hear  counsel. 

8.  That  after  such  refusal,  respondent  caused  the  notice 
of  removal  to  be  served  upon  the  relator. 

William  A.  Beach^  of  counsel  for  relator. 

Oeorge  P.  ATidrews^  counsel  to  the  corporation,  and 
D.  J,  Deafly  of  counsel  for  respondent. 

By  the  Court. — ^Freedman,  J. — In  respect  to  the 
removal  of  incumbents,  holding  office  or  place  under  the 
municipal  government  of  the  City  of  New  York,  a  wide 
distinction  was  always  observed  between  certain  classes, 
and  especially  between  heads  of  departments  and  subor- 
dinates within  the  departments. 

Under  the  charter  of  1857,  the  heads  of  the  finance  de- 
partment and  of  the  law  department  could  be  removed  by 
the  governor  for  cause,  in  like  manner  as  sheriffs  may  be 
removed.  Other  heads  of  departments  could  be  removed 
by  the  mayor,  by  and  with  the  consent  of  the  board  of 
aldermen  {Laws  1857,  ch.  446,  §§  20-31). 

Under  the  charter  of  1870  heads  of  departments  were 
removable  only  after  impeachment  by  the  mayor,  and 
trial  of  charges  by  the  full  court  of  common  pleas  (Laws 
1870,  ch,  137,  §  29). 
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Under  the  charter  still  in  force,  heads  of  departments 
may  be  removed  by  the  mayor  for  cause,  and  after  oppor- 
tunity to  be  heard,  subject,  however,  before  the  removal 
can  take  effect,  to  the  approval  of  the  governor,  expressed 
in  writing ;  and  to  that  end  the  mayor  is  required,  in  all 
cases,  to  communicate  to  the  governor,  in  writing,  his 
reasons  for  the  removal  {Laws  1873,  ch.  335,  §  26).  This 
section  was  construed  by  the  court  of  appeals  in  People 
ex  rel.  Mayor  v.  Nichols  (79  N.  T.  682).  In  delivering 
the  unanimous  opinion  of  the  court  on  that  occasion, 
Danforth,  J.,  says:  "The  power  is  not  an  arbitrary 
one,  to  be  exercised  at  pleasure,  but  only  upon  just 
and  reasonable  grounds,  and  then  not  until  after  notice 
to  the  person  charged,  *for  in  no  other  way  could  he 
have  an  opportunity  to  be  heard.  The  proceeding,  there- 
fore, must  be  instituted  upon  specific  charges,  sufficient  in 
their  nature  to  warrant  the  removal,  and  then,  unless  ad- 
mitted, be  proven  to  be  true.  Defendant  might  also  cross- 
examine  the  witnesses  produced  to  support  the  charges, 
call  others  in  his  defense,  and  in  these  and  other  steps  in 
the  proceeding  be  represented  by  counsel.  In  no  other 
way  could  the  person  sought  to  be  removed  have  a  due 
hearing  or  an  opportunity  to  be  heard,  and  this  condition 
must  be  complied  with  before  the  power  of  removal  is 
exercised  (citing  authorities).  It  follows,  therefore,  that 
the  proceeding  is  judicial  in  its  character,  and,  as  a  neces- 
sary consequence,  is  subject  to  review  by  a  writ  of  cer- 
tiorari, &c.,  &c." 

But  the  subordinates  within  the  departments,  includ- 
ing heads  of  bureaus  and  clerks,  were,  with  a  few  excep- 
tions, perhaps,  removable  at  the  pleasure  of  the  heads  of 
the  departments  until  the  charter  of  1873  {Laws  1857, 
ch.  446,  §  21 ;  Laws  1870,  ch.  137,  §  32). 

By  §  28  of  the  charter  of  1873,  re-enacted  as  §  48  of  ch. 
410  of  the  Laws  of  1882,  commonly  spoken  of  as  the  con- 
solidation act,  under  which  the  present  controversy  arises, 
it  was  provided  as  follows : 
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^^The  beads  of  all  departmeDts  (except  as  otherwise 
herein  specifically  provided),  shall  have  power  to  appoint 
and  remove  all  chiefs  of  barean  (except  the  chamberlain), 
as  also  all  clerks,  officers,,  employees  and  subordinates  in 
their  respective  departments,  except  as  herein  otherwise 
specifically  provided,  without  reference  to  the  tenure  of 
office  of  any  existing  appointee.  But  no  regular  clerk  or 
head  of  a  bureau  shall  be  removed  until  he  has  been  in- 
formed of  the  cause  of  the  proposed  removal,  and  has  been 
allowed  an  opportunity  of  making  an  explanation,  and  in 
every  case  of  a  removal,  the  true  grounds  thereof  shall  be 
forthwith  entered  upon  the  records  of  the  department  or 
board.  In  case  of  removal,  a  statement,  showing  the 
reason  therefor,  shall  be  filed  in  the  department,"  Ac.,  Ac. 

By  the  charter  of  1873  and  the  consolidation  act,  therefore, 
the  general  power  which  had  always  been  vested  in  the  heads 
of  the  departments  to  remove  their  subordinates,  was  con- 
tinued, subject  to  a  limitation  in  respect  of  two  classes  of 
subordinates,  viz :  regular  clerks  and  heads  of  bureaus. 

It  is  conceded  in  the  case  at  bar  that  the  question  as  to 
what  were  the  respective  rights  and  duties  of  the  relator 
and  of  the  respondent  upon  the  facts  disclosed  by  the 
record,  depends  upon  the  construction  to  be  given  to  sec- 
tion 28  of  the  charter  of  1873,  continued  by  section  48  of  the 
act  of  1882.  It  is  also  conceded  that  the  relator  was  a 
regular  clerk  within  the  meaning  of  that  section. 

In  allowing  the  writ  of  certiorari  the  learned  judge  at 
special  term  had  before  him  only  the  petition  in  which  the 
relator  claimed  that  he  had  been  illegally  removed  from 
office  because  no  opportunity  had  been  given  to  him  to 
make  an  explanation  as  required  by  law.  But  the  case  is 
now  to  be  disposed  of  on  the  return  to  the  writ.  If  the 
return  is  false  in  fact  or  insufficient  in  form,  the  remedy  is, 
in  the  former  case,  by  action  for  false  return,  and  in  the 
latter  by  compelling  a  further  or  more  specific  return. 

The  allegations  of  the  return  that  the  relator  was 
informed  that  it  was  proposed  to  remove  him  on  account  of 
his  neglect  to  cancel  coupons  which  he  had  paid  and  which 
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it  was  Ms  duty  to  cancel,  and  that  he  was  then  required  to 
make  an  explanation  in  respect  thereto,  and  that  he  did 
make  to  the  comptroller  a  denial  of  the  facts  which  were 
alleged  to  constitute  the  neglect  of  daty  urged  against  him, 
caunot  therefore  be  controverted  and  they  must  be  taken  as 
true.  They  clearly  establish  the  existence  of  sufficient 
cause  for  removal,  and  consequently  the  only  questions 
presented  by  the  record  are,  whether  the  relator  was  suf- 
ficiently informed  of  the  cause  of  his  proposed  removal, 
and  whether  he  was  allowed  a  sufficient  opportunity  of 
making  an  explanation. 

TJl>on  these  questions  the  decision  of  the  court  of  appeals 
in  People  ex  rel.  Thomas  Keeth  9.  Hubert  O.  Thompson, 
Commissioner  of  Public  Works,  controls,  which  had 
not  been  made  when  the  writ  was  allowed.  Whatever 
doubts  may  have  existed  under  earlier  decisions,  and 
e6i>ecially  under  the  broad  language  of  the  case  of  People 
ex  rel.  Munday  v.  Board  of  Fire  Commissioners  (72  i\r.  7. 
445),  have  now  been  cleared  up.  In  the  case  of  Thomas 
Keeth  (not  yet  reported)  it  was  expressly  held  that  no  trial, 
not  even  a  summary  one,  was  contemplated  by  section  28. 
The  unanimous  opinion  of  the  court  is :  ^'  ....  It  seems 
to  have  been  intended  that  the  commissioner  should  exer^ 
cise  this  power  upon  facts  within  his  own  knowledge  or 
based  upon  information  received  by  him,  after  communicat- 
ing to  the  relator  his  pui'pose  of  removing  him  with  notice 
of  the  reason  why  he  proposed  to  take  such  action,  and 
after  allowing  an  opportunity  to  make  explanation  as  to 
the  &ct8  assigned  as  grounds  for  the  removal.  No  testi- 
mony is  required  to  be  taken  as  to  the  basis  of  the  commis- 
doner's  action;  it  is  enough  that  he  assigns,  a  sufficient 
cause  for  the  removal  and  furnishes  an  opportunity  to  the 
relator  for  explanation  of  the  same.  This  tends  to  prevent 
removals  without  any  cause  whatever,  or  upon  personal  or 
political  grounds.  It  would  be  unnecessary  to  take  proof 
of  neglect  or  omission  of  duty  within  the  knowledge  of 
the  chief  of  the  department,  and  the  statute  does  not  require 
any  such  formality If  the  commissioner  was  to  be 
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constituted  a  court  for  the  purpose  of  trying  every  charge 
which  might  properly  be  preferred  for  violation  of  duty, 
it  would  tend  very  much  to  embarrass  the  action  of  that 
officer  and  also  interfere  with  the  interest  of  the  public.  If 
a  trial  was  to  be  had,  the  law  no  doubt  would  have  so  pro- 
vided, and  not  for  an  explanation  merely.  In  cases  where 
the  legislature  intended  that  the  removal  should  not  be 
made  without  cause  proven,  provision  is  made  for  the  pre- 
ferring of  charges  and  an  examination  of  the  same.  This 
rule  prevails  as  to  members  of  the  police  force  (§  41,  ch.  336, 

Laws  of  1&73) J  and  also  aa-to  firemen  (§  77,  Ibid.) 

In  section  26  the  removal  is  only  to  be  had  ^  for  cause  after 
an  opportunity  to  be  heard,'  which  implies  that  a  hearing 
must  be  had,  which  is  equivalent  to  a  trial,  as  the  case  last 
cited  holds  (xetemug  to  People  ex  rel.  Nichols  v.  Mayor, 
&c.,  79  N.  T.  682).  The  language  of  this  section  is  direct 
and  peremptory.  Under  section  28  the  officer  is  to  be 
informed  of  the  cause  of  removal,  and  permitted  not  to  have 
a  hearing  or  trial,  but  only  an  opportunity  to  make  an 
explanation  in  reference  to  the  charges  preferred.  There 
is  a  difference  between  a  hearing  and  an  explanation.  The 
former  may  well  import,  as  has  been  held,  a  formal  trial, 
while  the  latter  involves  merely  an  oral  or  written  state- 
ment as  to  the  charge  made  without  that  precision  and  form- 
ality which  is  required  upon  a  hearing  or  trial '' 

Under  this  authoritative  exposition  of  the  law  govern- 
ing the  case  at  bar  ;  and  there  being  no  requirement  that 
the  information  concerning  the  cause  of  the  proposed 
removal  must  be  given  in  writing,  it  must  be  held  that  the 
conversation  shown  by  the  return  to  have  preceded  the 
service  of  the  f6rmal  notice  on  May  16,  1883,  conveyed  suf- 
ficient information  to  the  relator  of  the  cause  of  his  pro- 
posed removal  and  constituted  a  sufficient  opportunity  to 
him  to  make  his  explanation  ;  that,  as  no  question  was  then 
and  there  raised  in  respect  to  the  right  to  be  represented 
by  counsel,  such  right,  if  it  existed  at  all,  was  waived  ;  that 
all  the  steps  required  by  the  statute  to  perfect  the  right  of 
the  comptroller  to  make  the  removal  were  then  and  there 
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completed  ;  that  thereafter  it  only  remained  for  the.  comp- 
troller to  make  the  order  of  removal  and  to  enter  and  file 
the  true  grounds  for  the  removal ;  and  that  consequently 
the  issue  and  service  of  the  notice  subsequent  to  the  said 
conversation  were  superfluous  and  unnecessary  to  a  valid 
exercise  of  the  power  of  removal.  The  relator  had  no 
absolute  right  to  an  adjournment  or  to  any  further  notice, 
especially  as  in  his  petition  he  concedes  that  prior  to  May 
15  he  had  had  many  interviews  with  the  comptroller,  in 
each  of  which  he  had  protested  against  the  charge  made 
against  him.  It  is  evident,  therefore,  that  the  relator  was 
well  aware  of  the  full  extent  of  the  charge  made  against 
him,  and  that  all  he  could  do  was  to  deny  the  charge.  But 
the  comptroller  possessed  the  power  to  determine  the  weight 
to  be  given  to  every  such  denial  upon  facts  within  his  own 
knowledge  or  upon  information  satisfactory  to  himself 
which  he  was  not  bound  to  disclose.  Under  these  circum- 
stances the  conclusion  is  inevitable  that  when  on  May  16, 
the  relator  refused  to  say  anything  further  except  through 
counsel  and  the  comptroller  refused  to  hear  counsel,  such 
refusal  on  the  part  of  the  comptroller  was  not  an  abuse  of 
his  discretionary  powers  and  consequently  does  not  consti- 
tute a  sufficient  ground  for  reversing  the  removal  thereafter 
made.  In  the  case  of  Thomas  Keeth  above  referred  to  is 
was  distinctly  held  that  the  question  as  to  the  reasonable- 
ness of  the  time  allowed  for  making  an  explanation  rests 
to  a  great  extent  in  the  discretion  of  the  officer  clothed  with 
the  power  of  removal,  and  that,  unless  such  discretion  is 
abused,  the  courts  will  not  interfere. 

A  final  order  should  be  entered,  as  provided  by  section 
3141  of  the  Code  of  Civ.  Pro.,  confirming  the  determination 
reviewed,  with  costs  to  the  respondent  fixed  at  the  sum  of 
$26  and  disbursements. 

SsDGWiox,  Ch.  J.,  concurred. 


MAHON  V.  MAHOK 


SUtement  of  the  Cue. 


BACHEL  MAHON,  Respondent,  v.  TERENCE  P. 
MAHON,  Appellant. 

Contempt, — Order  for  precept  tohen  $hould  adjudicate  party  (fuUtyqf, — Nen- 
payfnent  r^ereeU/eee^  etc. — Service  of  papers  on  attorney. 

Ad  order  directing  the  defendant  in  an  action  for  limited  divorce  to  pay 
alimony  and  counsel  fee,  pendente  lUe^  was  granted  on  defendant's 
default,  and  thereafter  on  his  motion,  and  upon  his  stipulating  to  pay 
fees  and  disbursements,  the  matter  was  reopened  and  sent  to  a  referee  to 
take  proof  of  defendant's  ability  to  pay  such  alimony,  etc.  A  report 
being  made  in  plaintiff's  favor,  defendant  was  ordered  to  pay  said  feet 
of  the  referee  and  stenographer,  and  upon  his  failure  to  comply,  an  order 
was  entered  for  the  issuance  of  a  precept,  directing  his  detention,  etc., 
until  the  same  were  paid : — Heldy  on  appeal  from  said  last  na,med  order, 
that  defendant  having  appeared  in  the  action  by  attorney,  the  order  to 
show  caiise  upon  which  tlie  order  for  a  precept  was  based,  was  properly 
served  on  said  attorney;  and  that  defendant  being  liable  for  said  fees  as 
the  condition  of  a  favor  granted  him,  should  pay  them,  upon  notifica- 
tion of  the  amount,  and  an  order  directing  him  so  to  do  may  be  entered 
without  formal  demand.  But  further  held^  that  the  order  for  said  pre- 
cept cannot  be  sustained,  for  the  reason  that  it  fails  to  adjudicate  in 
terms  that  accused  has  committed  the  offense  charged,  and  that  it  was 
calculated  to  or  did  defeat,  impair,  etc.,  the  rightsor  remedies  of  plaintiff. 

It  eeemst  that  said  fees  are  not  to  be  deemed  costs  within  Cod^  Civ.  Pro., 
§  15,  forbidding  arrest  for  non-payment  of  costs  in  certain  cases. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O' Gorman,  JJ. 

Decided  February  4,  1884. 

Appeal  from  an  order  of  special  term  directing  defend- 
ant to  pay  the  sum  of  $160,  and  from  an  order  directing  that 
a  precept  issue  to  the  sheriflE  of  the  city  and  county  of  New 
York,  commanding  him  to  take  the  body  of  defendant. 

Action  to  obtain  a  limited  divorce.  Respondent  pro- 
cured an  order  by  default,  granting  her  $13  a  week  ali- 
mony, pendente  lite^  and  $100  counsel  fee.  Subsequently, 
and  on  December  11,  1882,  as  a  favor  to  appellant,  default 
was  opened,  and  the  matter  referred  to  a  referee,  to  take 
proof  of  appellant's  financial  ability  to  pay  alimony  and 
counsel  fee;  the  appellant  to  stipulate  to  pay  the  costs 
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and  expenses  of  the  reference,  which  the  stipulation  appel- 
lant gave. 

Subsequently,  on  April  12,  1883,  on  continuing  the  ref- 
erence before  another  referee,  expenses  of  the  reference 
were  ordered  to  be  paid  by  the  appellant. 

The  referee  reported  in  respondent's  favor.  The  ref- 
eree's fees  amounted  to  $80,  and  the  stenographer's  fees  to 
same  amount.  A  motion  was  thereupon  made  to  compel 
the  appellant  to  pay  said  fees,  which  motion  was  granted, 
and  appellant  having  failed  to  comply  with  said  order,  a 
motion  was  made  to  punish  him  as  for  a  contempt. 

Thereafter,  and  on  August  16,  1883,  it  was  ordered  that 
a  precept  issue,  directing  that  the  defendant  be  detained 
in  the  common  jail  until  the  payment  of  said  fees.  The 
order  to  show  cause  upon  which  this  order  was  granted 
was  not  served  on  defendant  i>ersonally,  but  on  his  at- 
torneys, and  the  order  (August  16,  1883),  while  it  recited 
specifically  the  grounds  of  the  motion,  viz.:  defendant's 
non-payment  of  said  fees,  did  not  in  terms  adjudicate  that 
he  had  been  guilty  thereof. 

Defendant  appealed  from  the  said  order  directing  pay- 
ment of  said  fees,  and  from  the  said  order  for  a  precept. 

Oulver  A  Wright^  for  appellant. — It  is  necessary  to 
serve  a  party  with  all  papers  to  bring  him  into  contempt. 
The  pai)ers  to  bring  defendant  in  contempt  were  not  served 
on  him,  but  on  his  attorneys  (Code^  §  802 ;  Ward  d.  Aren- 
son,  10  Bosw.  580 ;  Fischer  v.  Raab,  66  Hiyuo.  Pr.  218 ; 
aiil'd  68  Id.  221). 

The  person  who  made' the  demand,  managing  clerk  of 
plaintiff's  attorney,  does  not  show  authority  to  receive  the 
same,  or  that  he  was  authorized  to  make  a  demand.  It 
should  be  so  shown. 

The  order  of  August  16, 1888,  is  void,  as  it  does  not  ad- 
judicate the  defendant  guilty  of  any  act  which  the  law 
recognizes  as  a  contempt  of  court.  It  should  so  appear  in 
the  order  (see  8  B.  S.  §  20,  tit.  13,  ch.  8 ;  Clark  v.  Bin- 
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inger,  75  N.  F.  344;  Perkins  v.  Taylor,  19  Abb.  Pr.  147 
Fischer  v.  Raab,  81  N.  T.  237, 238). 

Tlie  referee's  fees  in  this  action  are  in  the  natare  of  in 
terlocutory  costs,  and  cannot  be  enforced  by  arrest  {Code, 
§  15,  Laws  1847,  ch.  390 ;  Lansing  v.  Lansing,  4  Lans 
395  ;  Ford  v.  Ford,  10  Abb.  Pr.  N.  S.  74  ;  Perkins  v.  Tay 
lor,  19  Abb.  Pr.  146;  Leland  v.  Smith,  3  Daly,  320 
McKelsey  v.  Lewis,  3  Abb.  N.  C.  61 ;  Fischer  v.  Raab,  81 
If.  T.  237 ;  Geib  v.  Topping,  83  JN.  Y.  46). 

The  order  is  also  void  on  the  ground  that  it  calls  for  an 
absolute  commitment  under  proceedings  in  pursuance  of 
section  5  of  the  statute,  while  at  most  a  precept  under  sec- 
tion 4  of  the  statute  could  issue  (People  v.  Bennett,  4 
Paige,  282  \  Patrick  v.  Warner,  Id.  397;  Watson  v.  Nel- 
son, 69  N.  Y.  637;  People  v.  Cowles,  3  Abb.  Ct.  App.  Dec. 
607;  In  re  Kelly,  62  iT.  Y.  198). 

Brewster  Kissam,  for  respondent. — The  appellant  was 
properly  punished  for  his  contempt  in  failing  to  obey  the 
order  directing  him  to  pay  said  fees  {Code  Otv.  Proc.  § 
14;  Fischer  v.  Langbein,  N.  Y.  Daly  Beg.  August  14, 
1883). 

Code,  §  16,  has  no  application  to  the  case  at  bar.  The 
referee's  and  stenographer's  fees  in  question,  are  not  costs 
within  the  intent  of  the  statute.  They  are  in  the  nature 
of  special  expenses,  which  were  occasioned  by  reason  of 
the  granting  of  a  favor  to  appellant,  upon  his  special  com- 
pact with  the  court  to  pay  same. 

It  was  not  necessary  that  the  appellant  should  have 
been  personally  served  with  the  motion  papers.  Pitt  v. 
Davison,  37  N.  Y.  235 ;  S.  C,  3  Abb.  N.  8.  398  ;  34  Htm. 
355.  Code  Civ.  Proc,  §  802  has  no  application.  It  is  a 
substitute  for  section  418  of  the  old  Code,  which  was  in 
force  at  the  time  of  the  decision  of  Pitt  v.  Davison,  supra. 

By  the  Court.— Tru ax,  J.— Sections  2281  and  2283  pro- 
vide that  if  upon  the  return  of  an  order  to  show  cause  it 
is  determined  that  the  accused  has  committed  the  offense 
charged,  and  that  the  offense  was  calculated  to,  or  actually 
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did  defeat,  impair  or  preju^ce  the  rights  or  retfiedies  of  a 
party  to  an  action  .  .  .  the  court  must  make  a  final  order 
accordingly,  directing  that  the  accused  by  punished  by 
fine,  or  imprisonment,  or  both,  and  that  a  warrant  of  com- 
mitment must  issue  accordingly.  There  is  no  determina- 
tion or  adjudication  in  this  order  directing  that  a  precept 
issue,  that  the  accused  has  committed  the  offense  charged, 
and  that  that  offense  was  calculated  to  or  did  actually 
defeat,  impair  or  prejudice  the  rights  or  remedies  of  the 
plaintiff.  This  order  should  therefore  be  reversed.  Where 
a  party  has  appeared  in  an  action  by  attorney  it  is  not 
necessary  to  serve  him  with  the  order  to  show  cause  why  he 
should  not  be  punished  as  for  a  contempt ;  such  an  order 
is  correctly  served  if  served  on  the  party's  attorney  (Pitt  v. 
Davison,  37  N.  T.  236). 

The  defendant  contends  that  the  order  directing  him  to 
pay  the  sum  of  one  hundred  and  sixty  dollars,  referee  and 
stenographer's  fees,  should  be  reversed  on  the  ground  that 
the  person  who  made  the  demand  does  not  show  authority 
to  receive  the  same  or  that  he  was  authorized  to  make  such 
demand.  Under  the  circumstances  of  this  case,  the  defend- 
ant having  obtained  a  favor  upon  stipulating  that  he  would 
*^  pay  all  charges  and  expenses  incurred  for  referee's  fees," 
the  demand  mucle,  viz.,  that  defendant  pay  such  charges 
and  expenses,  and  notifying  him  of  the  amount  thereof, 
was  sufficient.  Under  the  stipulation  it  became  the  de- 
fendant's duty  to  pay  such  charges  and  expenses. 

This  order  is  affirmed. 

We  cannot  give  the  respondent  the  relief  she  asks  for, 
viz.,  that  both  of  the  orders  appealed  from  and  the  order 
of  December  11, 1882,  and  April  12,  1883,  be  vacated  and 
set  aside.  The  order  of  August  16, 1883,  is  reversed,  without 
prejudice  to  the  plaintiff's  right  to  renew  the  motion  to 
commit  the  defendant,  and  also  without  prejudice  to  his 
right  to  move  to  vacate  those  orders  on  the  ground  that  the 
defendant  has  not  complied  with  his  stipulation. 

No  costs  on  this  appeal. 

O' Gorman,  J.,  concurred. 
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In   the   Matter   of   the   Petition    of   MICHAEL 

MANG. 

Chtardian  ad  litem — who  may  &0  appoiwUd, 

Where  it  appears  that  the  father  of  an  infant  desirous  of  bringing  an  action, 
is  not  of  sufficient  means  to  fulfill  the  requirements  of  Code  Civ.  Pro. 
{  460,  and  general  rule  49,  the  court  will  not  appoint  him  guardian  ad 
litem  of  said  infant,  though  it  appears  that  such  infant  has  no  other  rela- 
tive or  friend  of  greater  means  who  would  assume  such  position,  and 
that  such  decision  may  work  hardship  to  the  infant. 

Before  Sedgwick,  Ch.  J.,  and  O' Gorman,  J. 

DeMdd  Fdyraofry  4,  1884. 

Appeal  from  an  order  of  the  special  term  denying  the 
application  of  the  petitioner  to  be  appointed  special  gaar- 
dian,  of  his  daughter  on  the  ground  that  the  petition  does 
not  show  the  applicant  to  be  a  responsible  person,  within 
the  meaning  of  the  Code  of  Civil  Procedure  §469,  and  of 
the  49th  general  rule. 

The  facts  appear  in  the  opinion. 
R.  Y.  W,  Du  Bois^  for  petitioner. 

By  the  Court.— O'GoRiCAN,  J. — ^It  is  set  forth  in  the 
petition,  that  Louisa  Mang,  an  infant,  was  driven  over  by 
the  team  and  wagon,  of  which  the  Schaefer  Brewing  Com- 
pany are  the  owners,  and  severely  injured  thereby ;  that 
the  petitioner  is  her  father,  and  desires  to  be  appointed  her 
guardian  ad  litem^  to  bring  suit  on  her  behalf  against  said 
company  ;  that  he  is  forty-three  years  old,  has  a  wife  and 
five  children  to  support,  and  earns  two  dollars  a  day  in  the 
employment  of  one  Fischer,  a  manufacturer  of  pianos. 

That  neither  he  nor  his  child  Louisa  has  any  relatives 
or  friends  of  greater  means  than  himself,  who  would 
assume  the  position  of  guardian  ad  litem. 

The  Code  of  Civil  Procedure,  section  469,  provides  that, 
''before  a  summons  is  issued,  in  the  name  of  an  infant 
plaintiff,  a  competent  and  responsible  person  must  be  ap- 
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pointed  to  appear  as  his  guardian  for  the  purpose  of  the 
action,  who  shall  be  responsible  for  the  costs  thereof." 

Rule  49  provides  that  no  person  shall  be  appointed  a 
guardian  ad  litem  who  is  not  of  sufficient  ability  to  answer 
to  the  infant  for  any  damage  which  may  be  sustained  by 
his  negligence  or  misconduct  in  the  defense  or  prosecution 
of  the  suit,  and  such  ability  must  be  shown  by  the  affidavit 
stating  facts  in  respect  thereof. 

In  accordance  with  this  rule,  in  McDonald  v.  Brass,  &o. 
Manufacturing  Co.,  supreme  court,  second  department 
(1877),  2  Abb.  N.  G.  434,  Judge  Babnard  held,  that  the 
guardian  ad  litem  should  not  have  been  appointed,  unless 
the  papers  on  which  the  application  was  made,  showed 
her  pecuniary  responsibility ;  and  stayed  all  proceedings 
until  she  had  given  security  for  costs,  with  sureties. 

In  the  face  of  these  provisions  of  law  and  this  authority, 
the  learned  judge  at  special  term  would  not  have  been  justi-' 
fied  in  relaxing  the  strictness  of  the  rule. 

It  may  work  a  hardship  in  this  particular  instance.  But 
the  uncertainty  of  the  law  is  one  of  the  most  dangerous  of 
the  defects  which  can  be  charged  against  it,  and  when  rules 
cease  to  be  binding  they  cease  to  be  rules. 

The  order  appealed  from  must  be  affirmed,  without 
costs. 

Sbdowiok,  Ch.  J.,  concurred. 


HENRY  NAYLOR,  Respondent,  t.  BARBNT  H.  LANE, 

Appellant. 

AUamty — liein  of  ^cannot  he  defeated  by  eet^ffi 

A  defendant  has  a  right  to  assign  to  his  attorney  the  prospective  costs 
against  his  adversary  in  consideration  of  the  services  to  be  rendered  by 
the  attorney  in  earning  such  costs,  and  where  such  transfer  has  been 
made,  in  case  the  defense  is  successful,  the  claim  of  the  attorney  to  a 
judgment  for  the  costs  cannot  be  defeated,  by  setting  off  against  the 
same  a  prior  judgment  in  favor  of  the  plaintiff  against  the  defendant. 
Vol.  XVmi.— 7 
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Before  Ssdgwiok,  Ch.  J.,  and  0'GK>rmak,  J. 

Decided  Febmary  4, 1884. 

2).  A.  Bidetty  for  appellant. 
Charles  B.  OroweU^  for  respondent. 

By  theCoubt. — O' Gorman,  J. — ^This  action  was  tried, 
and  a  verdict  rendered  for  the  defendant,  and  judgment 
duly  entered  thereon  for  the  sum  of  $180.63,  the  same  be- 
ing for  costs  and  disbursements,  on  June  19,  1883. 

On  the  same  day,  D.  A.  Hulett,  the  attorney  for  the  de- 
fendant, Lane,  served  on  the  attorney  of  the  plaintiff, 
notice  of  entry  of  said  judgment,  together  with  a  notice  of 
his  own  lien  on  said  judgment  to  the  full  extent  thereof 
for  his  taxed  costs,  &o.  On  the  same  day,  and  before 
entry  of  said  judgment  in  favor  of  the  defendant  Lane,  a 
judgment  was  entered  in  this  court,  in  another  action  in 
favor  of  the  plaintiff  herein,  for  $331.64  against  said  Lane 
and  James  A.  Biel  on  a  joint  and  several  indebtedness  to  said 
plaintiff.  Nothing  has  been  paid  on  either  of  these  judg- 
ments. A  motion  was  made  at  special  term  on  the  part  of 
said  Naylor,  the  plaintiff  in  both  of  said  actions,  that  the 
judgment  obtained  by  the  said  defendant,  Lane,  against 
said  Naylor,  in  the  first  mentioned  action,  should  be  set  off 
against  the  judgment  obtained  by  the  said  Naylor  in  the 
action  secondly  above  mentioned,  by  reducing  the  amount 
of  the  said  judgment  against  Lane,  and  that  the  judgment 
in  favor  of  said  Lane,  and  against  the  plaintiff,  should  be 
canceled  and  satisfied  of  record.  In  opposition  to  this 
motion,  an  affidavit  of  said  Hulett,  attorney  of  said  Lane, 
was  read,  setting  forth  that  he  had  been  the  attorney  for 
said  Lane  in  said  action,  in  which  judgment  had  been 
recovered  in  favor  of  said  Lane,  and  against  the  plaintiff, 
Naylor.  That  he  has  not  been  paid  for  his  professional 
services  in  said  action  by  said  Lane,  and  believes  that  he 
will  not  be  paid  by  him,  tliat  from  the  time  of  his  employ- 
ment by  said  Lane,  there  had  been  an  agreement  with 
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Lane  that  all  costs  recovered  in  the  action  should  belong 
to  him,  Hulett,  and  not  to  the  defendant. 

The  learned  judge  at  special  term  granted  the  said 
motion  to  set  off,  and  the  defendant  Lane  has  appealed. 

It  seems  to  me  that  the  appeal  should  be  sustained. 

The  effect  of  setting  off  one  judgment  against  the  other 
in  this  case,  is  that  the  amount  of  the  judgment  in  favor  of 
dendant,  Lane,  for  costs,  has  been  paid  by  the  plaintiff  to 
Lane,  whereas  it  did  not  belong  to  Lane,  but  to  Lane's  at- 
torney as  taxed  costs  in  the  action,  and  by  special  agree- 
ment with  Lane,  of  which  the  plaintiff  had  notice. 

The  lien  of  the  attorney  on  a  judgment  recovered  for 
the  amount  of  his  costs,  &c.,  is  well  settled,  and  has  some- 
times been  regarded  as  an  equitable  assignment  of  the 
judgment  to  him  (Marshall  v.  Meech,  51  N.  T,  140 ;  Dim- 
ick  V.  Cooley,  3  Qiv.  Pro,  Rep.  141 ;  citing  Coughlin  t;. 
N.  Y.  Cent.  B.  B.,  71  N.  T.  443;  Wright  n.  Wright,  70 
Id.  96).  To  protect  the  attorney's  lien  in  the  case  at  bar, 
there  was  no  necessity  that  notice  should  have  been  served 
on  the  plaintiff  (Moloughney  v.  Kavanagh,  3  Oiv.  Pro.  Rep. 
253). 

Notice  in  this  case,  however,  was  given,  and  no  settle- 
ment of  the  litigations  between  the  parties  themselves  by 
set  off,  or  otherwise,  which  defeated  the  lien  of  the  at- 
torney, was  proper  {In  re  Bailey,  4  Civ.  Pro.  Rep.  140). 

Sanders  «.  GHUett,  8  Daly^  184 ;  and  Garner  v.  Gladwin, 
12  Week.  Dig.  9  (the  cases  cited  in  the  argument  below), 
seem  to  me  to  differ  in  their  essential  elements  from  the 
case  at  bar,  and  are  not  controlling. 

The  order  appealed  from  should  be  reversed,  and  the 
motion  denied,  with  $10  costs. 

I  concur. — Perry  v.  Chester,  63  N.  T.  240,  Ssdgwtiok, 
Ch.  J. 
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JOHN  A.  BAGLBY  v.  PETER  BOWE. 

Amgnmentfor  the  hen^  of  ersditari — when  fraudulent. 

Where  an  aasignment  for  the  benefit  of  creditors  purports  to  traoefer  all 
the  property  of  the  assignees,  proof  of  aa  intentional  omission  from  the 
schedule  of  property  assigned  of  items  of  valuable  property,  is  sufficient 
to  establish  a  fraudulent  intent  (Shultz  e.  Hoagland,  85  N.  T.  464). 

Where  the  assignment  grants  to  the  assignee  power,  in  his  discretion,  to  sell 
or  dispose  of  the  assets  of  the  assignors  for  "such  consideration  in  money 
or  other  thing  as  he  may  deem  sufficient,^*  it  is  evidence  of  a  fraudulent 
intent,  and  renders  the  assignment  void. 

Where  the  evidence  of  fraud  is  clear  and  strong  and  preponderating,  a 
verdict  should  be  directed  by  the  court,  against  the  party  claiming  the 
property  under  such  an  assignment,  as  in  this  case. 

Before  Truax  and  O' Gorman,  J  J. 

Decided  FOtruary  4,  1884. 

Motion  for  a  new  trial  on  verdict  directed  for  the  defend- 
ant on  exceptions  taken  by  the  plaintiff  which  were 
ordered  to  be  heard  in  the  first  instance  at  general  term. 
The  facts  appear  in  the  opinion  of  the  court. 

Edwin  B.  .Smithy  for  appellant. 

Charles  F.  McLean^  for  respondent. 

By  the  Court.— O' Gorman,  J.— The  evidence  that  the 
assignment  by  Dart  to  the  plaintiff  was  made  with  intent  to 
hinder,  delay,  and  defraud  the  creditors  of  the  firm  of 
"Sweezey  &  Dart"  was  very  clear  and  strong,  and  would 
have  sustained  a  verdict  of  fayor  of  the  defendant.  The 
question  now  is  whether  it  was  so  clear,  strong  and  pre- 
ponderating, as  that  a  verdict  for  the  plaintiff  could  not 
have  been  sustained.  If  it  were,  the  trial  judge  was  right 
in  directing  a  verdict  for  the  defendants,  and  it  was  his 
duty  to  do  so. 

On  January  28,  1881,  Sweezey,  a  member  of  the  firm  of 
Sweezey  &  Dart,  merchants  in  this  city  absconded,  having 
raised  large  sums  of  money,  amounting  to  about  $62,000,  on 
fictitious  paper,  from  or  through  Bogart  &  Co.,  note  brokers. 
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On  January  29,  an  attachment  was  obtained  by  that  firm 
against  the  property  of  *'  Sweezey  &  Dart." 

On  February  3,  while  the  property  was  in  the  hands  of 
the  sheriff,  Dart  made  a  general  assignment  of  all  the 
property,  of  the  firm  of  *' Sweezey  &  Dart,"  and  also  of  his 
own  individual  property  to  the  plaintiff.  This  assignment, 
after  certain  preferences  and  reservations,  empowers  the 
assignee,  in  his  discretion,  to  compound  and  compromise 
the  debts  due  to  the  firm,  and  to  give  acquittances  and  re- 
lease for  all  debts  due  or  to  become  due  to  the  firm  and  lo 
sell  the  assets  of  the  firm  for  such  consideration  in  money 
or  other  thing  as  he  may  deem  sufficient. 

After  execution  of  this  assignment,  the  attachment  of 
Bogart  &  Co.  was  removed,  but  other  attachments  were 
issued  against  the  prowerty  of  '*  Sweezey  &  Dart,"  which 
was  held  by  the  sheriff,  in  spite  of  plaintiff's  demand  for 
the  same,  and  was  sold  under  the  attachment.  The  inven- 
tory and  schedule  of  assets  and  assignee's  bond  were  not 
filed  until  April  11,  1881.  The  evidences  of  fraudulent  in- 
tention in  the  whole  transaction  are  numerous  and  convinc- 
ing. Ninety-six  bales  of  sewing  twine,  the  property  of  the 
firm,  were  not  inteaded  by  the  assignor  Dart  to  be  conveyed 
to  the  assignee,  and  were  not  referred  to  in  a  list  of  assets 
made  out  by  Dart  and  furnshed  to  the  creditors,  nor  in- 
serted in  the  schedule  of  assets.  The  excuse  for  this  omis- 
sion was  that  the  bales  had  been  consigned  to  Sweezey  & 
Dart,  and  were  the  property  of  the  Wilton  Co.  of  New 
Hampshire.  For  this  excuse  there  was  no  foundation 
whatever.  In  fact  the  Wilton  Co.,  of  which  the  mother-in- 
law  of  Dart  was  the  chief  owner,  was,  at  the  date  of  the  as- 
signment, indebted  to  Sweezey  &  Dart  in  the  sum  of  $913.50. 
The  relations  between  this  company  and  Sweezey  &  Dart 
appeared  to  depend  on  a  written  contract  between  them,  as 
to  which,  however,  defendant.  Dart,  on  his  examination, 
professed  himself  unable  to  give  any  information. 

Mention  of  a  ^'trademark"  belonging  to  the  firm,  of 
acknowledged  value,  was  also  omitted  from  the  list  of  assets 
and  schedules,  under  a  claim  that  it  had  been  assigned  on 
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January  27,  to  one  Reynolds,  in  consideration  of  a  check 
for  $1,500,  signed  by  him.  This  check  has  never  been  paid 
or  presented  for  payment;  and  this  '^trademark"  has  been 
since  used  by  a  manufacturing  corporation,  of  which  Dart, 
his  lawyer,  and  Reynolds,  are  corporators,  and  in  whose 
employment  Dart  now  is.  In  the  schedule  filed  by  the 
assignee,  this  Reynolds  is  set  down  as  a  creditor  for 
$1,697.80,  and  is  one  of  the  creditors  preferred  in  the  assign- 
ment. 

On  these  facts  alone  and  others,  as  they  were  elicited  by 
examination  of  the  witness  Dart,  there  was  enough  to  show 
fraudulent  intent  in  this  assignment  (Shultzt?.  Hoagland,  86 
N.  T.  464). 

The  defects  on  the  face  of  the  document  itself  are  equally 
conclusive.  The  power  granted  to  the  assignee,  in  his 
discretion^  to  sell  or  dispose  of,  the  assets  of  the  firm  of 
Sweezey  &  Dart  for  '^such  consideration  in  Tnoney  or  other 
thing  as  he  Tnay  deem  sufficients'^  is  beyond  the  limits  of 
power  which  the  law  allows  to  be  vested  in  an  assignee  for 
the  benefit  of  creditors,  and  might  indeed  be  used  to  hinder, 
delay  and  defraud  them.  The  insertion  of  this  clause  in 
the  assignment  is  evidence  of  a  fraudulent  intent  on  the 
part  of  the  assignor,  and  renders  the  assignment  void 
(Rapalee  v.  Stewart,  27  N.  T.  310). 

There  is  no  force  in  the  exceptions  to  the  rulings  of  the 
learned  trial  judge  as  to  evidence. 

The  defendant  should  have  judgment  on  the  veidict  with 
costs ;  and  the  motion  for  a  new  trial  should  be  denied, 
with  $10  costs. 

Tbu^x,  J.,  conouned. 
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EDWARD  W.  MoGHNNIS,  bt  al,  AppELLAirrs,  v. 
HENRY  SMYTHE,  Respondbnt. 

Sals  of  stocks^  hy  broiera^to  dose  out  or  eowr  itoekt  purchased  and  oovrriedfor 
a  customer — notice  of  name^  and  euffideney  thereof. — Ehidenee, 

Where  the  testimony  of  the  witnesses  is  conflicting  as  to  the  facts  of  a  cer- 
tain interview  between  the  parties,  the  jury  may  determine  as  a  question 
of  fact,  as  to  which  of  the  witnesses  they  will  believe. 

The  judge  on  the  trial  charged  the  jury  as  matter  of  law,  that  the  notice 
given  to  defendant  by  plaintiffs  according  to  defendant's  testimony  was 
insufficient  to  enable  them  to  close  him  out  without  further  direction, 
leaving  the  jury  to  determine  whether  they  should  believe  him  or  the 
plaintiffs,  and  the  jury  founded  their  verdict  upon  defendants  version  of 
the  facts: — Held  to  be  correct. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  O'Gobman,  J  J. 

Decided  FOruary  4,  1884. 

Appeal  by  plaintiffs  from  a  judgment  in  favor  of  the 
defendant,  on  verdict  of  a  jury,  for  the  sum  of  $1,099.03, 
damages  and  costs,  and  from  an  order  denying  a  motion 
for  a  new  trial,  made  on  the  judge's  minutes. 

Charles  P.  Croshy^  for  appellant. 

More^  Arlington  A  Marej  for  respondent. 

By  the  Court.— O'Gobman,  J.— On  October  14,  1882, 
the  plaintiffs,  composing  the  firms  of  McGinnis  Bros.,  and 
Fearing  &  Parmenter  commission  merchants  in  grain,  con- 
tracted to  sell  for  the  defendant,  and  on  his  account,  eight 
thousand  bushels  of  No.  2  com,  at  70^  cents  per  bushel 
''  short,"  deliverable  any  time  during  tlie  year  1882  at  the 
seller's  option. 

Defendant  deposited  with  plaintiff  as  margin,  the  sum 
of  $600.  Between  said  October  14,  and  the  subsequent 
November  23,  at  12  noon,  the  said  corn  advanced  in  price, 
reaching  at  that  day  and  hour  85i  cents  a  bushel;  and  on 
the  preceding  day,  defendant's  margin  was  exhausted,  and 
plaintiff  wrote  to  send  them  his  check  for  $560,  as  more 
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margin.  On  that  same  day,  November  22,  1882,  the  de- 
fendant ¥rrote  to  plaintiffs  in  answer,  declining  to  send  the 
check,  bnt  offering  to  give  his  note  for  $600,  and  that  that 
wonld  be  acceptable  to  plaintiffs. 

On  the  morning  of  November  23,  the  defendant  called 
at  the  office  of  the  plain  tiffsj  and  had  an  interview  with 
Edward  McGinnis,  the  senior  member  of  the  firm.  No 
other  person  was  present  at  the  interview,  and  each  of 
these  gentlemen  gives  a  different  and  conflicting  account 
of  the  conversation  which  then  occarred '  between  them. 

McGinnis  swears  that  the  defendant  said  he  coal4  not 
advance  any  more,  and  used  the  words :  '^  You  had  better 
cover  it,"  that  is  to  say,  close  the  transaction  by  baying  in 
the  com  and  delivering  it. 

The  defendant,  Smythe,  on  the  other  hand,  testifies  that 
McGinnis  said  to  him  :  '^  Let  me  close  you  out ;  let  ns  buy 
that  boat  load,  and  we  will  take  what  ready  money  you 
can  give  us,  and  your  note  for  the  balance  ;"  that  he,  de- 
fendant, emphatically  declined  that  proposition ;  that  he 
did  not  want  to  be  closed  out,  and  would  not  be  cl6sed  out, 
and  did  not  authorize  a  purchase,  and  that  the  interview 
closed,  the  matter  being  left,  as  far  as  appears  on  the  evi- 
dence, undetermined. 

On  that  same  day,  November  23,  at  ten  minutes  to 
twelve,  the  plaintiffs  caused  the  corn  to  be  purchased  at  the 
price  of  85i  cents  a  bushel,  by  Roland  Smythe,  one  of  their 
agents,  who  was  a  son  of  the  defendant. 

Somewhat  later  on  the  same  day,  the  book-keeper  of  the 
plaintiffs  received  a  message  by  telephone,  which  purported 
to  come  from  the  defendant,  Smythe,  in  these  words: 
"  Tell  my  son,  Roland,  to  cover  my  short  sale  when  it 
eases  up  a  little."  This  message  was  immediately  tele- 
phoned to  Roland  Smythe,  who  answered  that  it  Itad  been 
covered.  The  corn  was  purchased  at  the  price  of  cents 
a  bushel. 

The  corn  market  did,  in  fact,  ease  later  on  that  day, 
and  continued  to  fall  in  price  until  December  28,  when  it 
reached  66^  cents  a  bushel  for  corn  such  as  that  which  de- 
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fendant  had  contracted  to  sell.  Thus,  if  the  plaintiffs  had 
not  purchased  the  corn  for  the  defendant  on  November 
23,  but  had  waited  until  December  28,  and  had  then  pur- 
chased at  that  price  and  closed  his  contract  by  delivery, 
there  would  have  been  coming  to  the  defendant  from  the 
plaintiffs  $366  on  the  contract,  in  addition  to  the  $600  de- 
posited by  him  as  margin,  making  in  all  $968,  for  which 
sum  he  prayed  judgment  by  way  of  counter-claim,  in  his 
answer. 

On  November  24,  the  day  after  the  purchase  made  by 
the  plaintiffs,  defendant,  as  he  testified,  called  on  one  of 
the  plaintiffs'  firm  and  repudiated  the  purchase,  as  un- 
authorized by  him. 

It  is  in  evidence  that  the  defendant  never  had  any 
transaction  in  corn  with  the  plaintiffs  other  than  this  in 
suit,  and  that  it  was  the  only  transaction  in  corn  that  he 
ever  had. 

There  is  no  evidence  of  any  special  contract  between 
plaintiffs  and  defendant  as  to  supplying  margin,  and  it  is 
admitted  that  the  defendant  from  time  to  time,  since 
November  23, 1882,  demanded  of  plaintiffs  that  they  should 
purchase  the  corn  for  him,  and  deliver  it  according  to  the 
contract. 

No  error  appears  to  have  been  committed  on  the  trial. 

The  course  taken  by  the  court  as  to  the  damages,  does 
not  seem  to  have  been  erroneous.  No  particular  instruction 
to  the  jury  on  this  subject  was  asked  by  the  plaintiff,  nor 
was  any  objection  made  to  the  charge  of  the  court.  The 
defendant  made  several  demands  down  to  the  time  fixed,  as 
the  point  for  the  assessment  of  the  damages.  If  the  con- 
tract were  open  at  the  time  of  any  particular  demand  that 
it  should  be  closed,  and  the  plaintiff  did  not  accede  to  such 
demand,  the  defendant,  at  his  option,  concedes  the  contract 
to  be  on  foot,  after  the  demand,  and  in  this  way  entitled 
himself  to  the  benefit  of  a  future  demands 

The  learned  trial  judge  charged  the  jury  as  matter  of 
law,  that  the  notice  given  to  defendant  by  the  plaintiffs, 
according  to  defendant's  version,   was   not  sufficient    to 
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enable  them  to  close  him  out  without  further  direction, 
and  in  the  charge  he  is  snstained  by  the  authority  of  con- 
trolling decisions  (Gruman  v.  Smith,  81  N.  T.  25 ;  Baker  v. 
Drake,  66  Id.  518 ;  Markhamz).  Jaudon,  41  Id.  235  ;  Knowl- 
ton  V.  Fitch,  62  Id.  288  ;  Stenton  D.  Jerome,  64  Id.  480  ; 
White  V.  Smith,  54  Id.  622,  526).  He  left  the  jury  to  de- 
termine,  as  a  matter  of  fact,  which  of  the  witnesses  they 
would  believe  as  to  the  interview  of  November  23.  There 
was  no  evidence  of  any  waiver  of  notice  by  the  defendant. 
The  jury  found  a  verdict  for  the  defendant,  and  there  was 
enough  of  evidence  to  sustain  the  verdict. 

The  judgment  of  the  court  below  should  be  aflSLrmed, 
with  costs,  and  the  order  denying  a  new  trial,  affirmed, 
with  $10  costs. 

Fbeedman,  J.,  concurred. 

Sedgwick,  Ch.  J. — ^The  course  taken  by  the  court  as 
to  the  damages,  does  not  seem  to  have  been  erroneous. 
No  particular  instruction  to  the  jury  was  asked  by  the 
plaintiff,  nor  was  any  objection  made  to  the  charge  of  the 
court  on  this  point.  The  general  principle,  that  the  court 
acted  on,  was  correct. 

I  concur  with  Judge  O'Qobman. 


JONES  A.  BROWN,  Appellant,  v.  THE  BROADWAY 

AND  SEVENTH  AVENUE  RAILROAD  COMPANY, 

Respondent. 

Negligence^  question  of.  — 8t/reet  railroad  ears^  their  righU  and  liabUUiet.  —PuUie 

proeeaiont  and  parcuieSy  and  regulations  for  ^leir  protection 

and  escort. 

A  person  injured  by  a  passing  horse-car  while  taking  part  in  a  procession  or 

parade  upon  the  public  streets,  is  to  be  held  to  the  same  proof  to  establish 

his  case  as  an  ordinary  passer-by. 
In  these  cases,  the  plaintiff  must  establish  by  a  preponderance  of  testimony 

tiiat  he  was  free  from  all  negligence,  and  that  the  defendant  was  guilty 

of  negligence  in  the  premises. 
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The  statute  provides  for  protection  of  street  railroad  cars,  from  processions 
and  parades,  as  also  for  measures  lo  be  taken  by  processions  and  parades 
for  protection  and  escort  from  the  police,  while  using  the  streets  on  their 
march  [LawB  of  1872,  chap.  590). 

Before  Sedgwick,  Ch.  J.,  Truax  and  C  Gorman,  J  J. 

Decided  February  4,  1884. 

Appeal  from  judgment  entered  on  verdict  for  the  de- 
fendants, and  against  the  plaintiff  on  the  merits,  by  direc- 
tion of  the  trial  judge ;  and  from  an  order  denying  plaint- 
iff's motion  for  a  new  trial  on  the  minutes  of  the  judge. 
The  facts  appear  in  the  opinion  of  the  court. 

OebJvard  &  Barnum^  for  appellant. 

HobinsoTij  Scribner  <&  Brightj  for  respondents. 

By  the  Court.— O' Gorman,  J.— At  the  close  of  all  the 
testimony,  the  learned  trial  judge  expressed  his  opinion 
that  as  the  case  then  stood  on  the  evidence,  the  plaintiff 
had  not  shown  himself  by  a  preponderance  of  evidence  to 
have  been  free  from  negligence  on  his  part ;  nor  had  he 
shown,  by  a  preponderance  of  evidence,  the  negligence  of 
the  defendants. 

After  a  careful  examination  of  all  the  testimony,  I  have 
arrived  at  the  same  conclusion. 

The  plaintiff  claims  that  on  the  night  of  October  6th, 
1882,  at  about  eleven  o'clock,  while  crossing  Broadway,  a 
little  above  23d  street,  where  Broadway  and  Fifth  avenue 
intersect,  and  nearly  opposite  to  the  entrance  to  the  Fifth 
Avenue  Hotel,  he  was  knocked  down  by  one  of  the  horses 
of  the  defendants'  car,  and  injured. 

He  was,  at  the  time,  one  of  an  organized  body  of  about 
twenty  persons,  composing  a  procession  marching  in  quasi 
military  array,  called  the  G.  A.  Post,  and  who  had  marched 
up  Fifth  avenue  and  crossed  23d  street,  going  north.  The 
men  carried  torches  and  were  preceded  by  a  drummer. 

The  plaintiff,  although  in  court  at  the  trial,  was 
not  examined  as  a  witness,  and  there  is  no  evidence  show- 
ing exactly  how  the  accident  occurredi  but  witnesses  on 
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his  behalf,  testified  that  the  defendant's  horses  drawing 
one  of  their  cars  coming  up  from  Broadway  at  the  rate  of 
ten  miles  an  hour,  broke  into  the  procession  and  that  the 
plaintiff  was  knocked  down. 

The  defendants'  car,  however,  was  visible,  and  was  seen 
by  the  witnesses  when  it  was  crossing,  or  had  jaat 
•  crossed  23d  street,  about  75  feet  from  the  place  where 
the  accident  occurred.  If  plaintiff  had  stopped  and 
stood  still  for  a  second,  when  the  car  was  at  this  distance, 
he  would  not  have  been  hurt.  There  was  plenty  of  time 
to  stop.  Plaintiff  had  as  good  a  chance  to  see  the  car  com- 
ing as  the  witnesses  had. 

The  place  all  around  was  well  lighted  by  various  lamps 
at  the  time. 

It  does  not  appear  that  the  persons  composing  this 
organization  and  procession  had  any  special  right  to  use, 
or  occupy  the  public  streets,  or  any  other  or  greater  right 
than  belonged  to  any  other  citizens,  or  that  they  had  taken 
any  of  the  steps  provided  for  by  statute  {Laws  1872, 
ch.  690),  to  procure  any  special  license  or  privilege  as  to  a 
special  use  of  the  streets  on  the  night  when  this  accident 
took  place. 

The  plaintiff  must,  therefore,  beheld  to  all  the  ordinary 
responsibilities  and  obligations  of  any  ordinary  traveler  on 
a  public  street,  and  was  bound  to  exercise  ordinary  care 
and  vigilance  in  avoiding  danger,  even  although  such 
danger  arose  from  the  negligence  or  recklessness  of  others  ; 
and  as  it  clearly  appeared  that  he,  having  time  and  oppor- 
tunity to  get  out  of  the  way  of  the  defendants'  horses  and 
avoid  a  collision  with  them,  failed  to  exercise  such  care 
and  vigilance,  he  could  not  recover  in  this  action,  and  the 
learned  trial  judge  was  right  in  directing  a  verdict  for  the 
defendant  (Barker  v.  Savage,  45  iT.  Y.  191 ;  Belton  v.  Bax- 
ter, 54  Id.  245;  Hart  v.  Hudson  R.  B.  Co.,  84  Id.  66).  So 
far  I  have  referred  to  the  case  as  presented  by  theplaintiff, 
on  the  testimony  of  the  witnesses  produoed  on  his  behalf. 

The  testimony  on  the  part  of  the  defense,  shows  that 
defendants'  oar  was  stopped,  as  was  their  invariable  ens- 
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torn,  on  Broadway,  a  little  below  23d  street.  That 
it,  on  resuming  its  coarse,  proceeded  at  a  slow  pace; 
that  the  horses  were  stopped  by  members  of  the  proces- 
sion ;  that  the  defendants'  horses  became  excited  by  the 
noise  ;  that  the  plaintiff  endeavored  to  catch  the  head  of 
one  of  the  horses,  and  in  doing  so,  fell  on  his  knee  and 
elbow,  and  then  picked  himself  up  and  walked  off ;  and 
that  the  injury  received  by  him  was  quite  slight. 

It  is  also  in  evidence  that  the  procession  was  very  dis- 
orderly. The  preponderance  of  proof  seems  to  me  to  be 
clearly  that  defendants'  car  was  not  driven  at  any  unusual 
or  dangerous  rate  of  speed,  and  that  no  negligence  caus- 
ing the  accident  is  attributable  to  them  (Crocker  v.  Knick- 
erbocker Ice  Co.,  92  iV:  T.  652). 

The  defendants,  as  common  carriers  of  passengers,  and 
independent  of  any  statutory  provision  in  their  favor,  had 
an  equal  right  to  use  the  public  street  with  the  plaintiff,  and 
no  persons  using  the  streets,  either  singly  or  alone,  or  in 
conjunction  with  others,  have  the  right  so  to  monopolize 
the  highway  as  to  unnecessarily  obstruct  or  impede  the 
passage  of  defendants  cars  to  the  delay  and  inconvenience 
of  the  passengers  therein. 

The  statute,  however,  above  cited  (Laws  1872,  ch.  690), 
specially  provides  for  protection  of  street  railroads  in  the 
passage  of  their  cars  without  interference  from  processions 
or  parades ;  and  also  provides  for  the  measures  which  may 
be  taken  by  processions  or  parades  for  protection  and  es- 
cort from  the  police,  while  using  the  public  streets  in  their 
march. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs,  and  the  motion  for  a  new  trial  denied,  with  $10 
costs. 

SxDawios:,  Oh,  J.,  and  Tbuax,  J.,  concurred. 
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ROBERT  R.  GREER,  Respondent,   v,  THE  PEOPLE'S 
TELEPHONE,  &o.  CO.,  Appellant. 

OprUraetfar  serines— ioUiry  to  he  fixed  in  the  future. 

Where  the  plaintiff  was  employed,  September  1,  1881,  by  the  general 
manager  of  the  defendant,  at  a  salary  of  not  less  than  $1,800  per  annum, 
to  be  fixed  by  the  board  of  directors  at  their  next  meeting,  and  the  direc- 
tors did  not  fix  plaintiff^s  salary  until  February  24,  1882,  and  then  at  the 
rate  of  $960  per  annum,  and  did  not  inform  plaintiff  of  the  fact  until 
October  81,  1882,  when  he  was  discharged,— ^0^,  that  the  verdict  of 
the  jury  awarding  plaintiff  the  salary  of  $1,800  per  annum  should  be 
sustained. 

Before  Sedgwioe,  Ch.  J.,  and  O'^obman,  J. 

Dedded  Jamiary  7,  1884. 

Appeal  from  judgment  entered  in  fayor  of  plaintiff,  on 
March  21, 1883,  for  $463.42  and  costs ;  and  from  order 
denying  a  motion  for  new  trial. 

The  facts  appear  in  the  opinion. 

Rvfus  F.  AndreioSj  for  respondent. 
Hastings  &  Sovihworthj  for  appellant. 

By  the  Court.— O' Gorman,  J.— The  plaintiff  was 
employed  by  the  defendant  on  September  1,  1881,  and  was 
then  told  by  the  general  manager  of  the  defendants  that 
his  salary  would  not  be  less  than  $1,800  per  annum  ;  and 
that  his  salaiy  would  be  fixed  by  the  board  of  directors 
at  their  next  meeting. 

Plaintiff  afterwards  received,  from  time  to  time,  various 
small  sums  of  money,  $6,  $10,  and  $16,— which  he  borrowed 
from  the  general  manager  and  from  different  members  of 
the  board  of  directors. 

The  defendant's  board  of  directors  did  not  fix  plaint- 
iff's salary  until  February  24,  1882,  when  it  was  fixed, 
by  resolution  of  the  board  of  directors,  at  $960  per  annum. 

Plaintiff  testified  that  he  was  not  informed  that  his 
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salary  had  been  thns  fixed,  until  October  31,  1882,  on 
which  day  he  was  discharged. 

The  defendants  then  offered  to  pay  him  twenty  dollars, 
which  wonid  be  the  balance  then  due  as  salary  at  the 
above  mentioned  rate,  which  payment  lie  refused  to 
accept. 

He  signed  receipts  on  April  6,  1881, /or  $80  *'m  ftUl 
for  the  ttiotUKs  salary  for  March^  1881,"  and  for  various 
other  sums,  in  full  for  salary  up  to  dates  of  the 
receipts. 

As  to  these  receipts,  he  testified  that  when  he  called  the 
attention  of  the  defendants'  l^ook-keeper  to  the  fact  that 
they  were  worded,  as  being  "  receipts  in  full,"  he  was  told 
by  the  book-keeper  that  'Hhathad  nothing  to  do  with  the 
contract  between  plaintiff  and  the  company,  that  the  execu- 
tive committee  would  protect  him,  and  that  he,  the  book- 
keeper, had  to  conform  to  the  form  the  company  had 
adopted. 

At  the  close  of  the  testimony  for  the  plaintiff,  the  coun- 
sel for  the  defendants  moved  to  dismiss  the  complaint, 
which  motion  was  denied  ;  and  after  the  close  of  the  case, 
he  moved  that  a  verdict  be  directed  for  the  defendants, 
which  motion  also  was  denied. 

At  the  close  of  the  plaintiff's  case,  there  was  evidence 
before  the  jury  sufficient  to  sustain  a  verdict  for  the  plaint- 
iff, and  if  on  the  whole  case  there  was  enough  to  warrant 
them  in  coming  to  the  conclusion  that  the  defendants  were 
chargeable  with  knowledge  of  what  was  said  to  the  plaint- 
iff, on  the  subject  of  salary,  by  their  chief  manager,  at  the 
time  the  plaintiff  was  hired  by  him  ;  and  that  if  after  such 
hiring  by  their  agent,  they  accepted  the  services  of  the 
plaintiff  until  the  day  of  his  final  discharge  (October  81, 
1882),  without  informing  him  that  they  had  by  formal 
resolution  fixed  a  lower  salary  for  him  than  their  general 
manager  had  led  him  to  expect  he  should  receive,  the 
plaintiff  had  been  misled  through  their  fault,  and  they  and 
not  he  should  suffer  for  their  negligence. 

It  was  the  province  of  the  jury  to  decide  on  the  weight 
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and  effect  of  all  the  evidence  in  the  case,  and  the  issaes 
were  left  to  them  fairly  by  the  trial  judge  for  their  verdict. 
As  no  order  denying  motion  for  new  trial  was  entered, 
the  appeal  taken  as  from  such  order,  should  be  dismissed, 
with  $10  costs  ;  and  the  judgment  should  be  aflirmed,  with 
costs. 

Skdgwiok,  Ch.  J.— I  agree  to  affirm.    • 

On  a  motion  on  behalf  of  defendants  for  re-argument  of 
appeal,  or  for  leave  to  go  to  the  court  of  appeals,  the  fol- 
lowing opinion  was  rendered,   February  4,  1884. 

By  the  Court. — G'Q-orman,  J. — ^The  application  is 
based  on  an  alleged  mistake  as  to  a  matter  of  evidence, 
made  by  me  in  my  opinion,  in  that  I  stated  that  the  plaintiff 
was  employed  by  defendants  on  September  1,  1881.  The 
learned  counsel  for  the  defendants  claims  that  it  appears 
on  the  evidence  that  the  time  of  the  alleged  employment 
was  about  August  15,  1881,  to  cake  effect  on  the  first  day 
of  September  thereafter ;  and  that  the  agreement  being 
thus  for  services  to  commence  at  a  future  time,  and  by  its 
terms  not  to  be  performed  within  one  year,  was  void.  The 
plaintiff  testified,  '^I  was  first  engaged  by  the  defendants 
to  do  temporary  work,  on  August  16,  1881.  After  my 
work  was  then  completed,  I  was  offered  the  superintendency 
of  construction  under  the  general  manager  Warren,  to  take 
effect  September  1,  1881.  At  that  time,  I  took  charge  of 
the  office,  and  was  employed  by  the  defendants,  &c."  This 
statement  of  the  plaintiff,  I  regarded  as  fixing  the  date  of 
the  employment,  at  September  1,  1881. 

The  plaintiff  further  testified :  '*  I  was  informed  by  Mr. 
Warren,  when  I  was  first  employed,  that  my  salary  would 
not  be  less  than  $1,800.  He  told  me  that  about  August  16, 
1881,  when  I  was  first  employed  there.  It  was  understood 
my  appointment  took  place  from  September  1,  1881. 
These  latter  statements  are  not  inconsistent  with  that  first 
referred  to,  viz :  that  on  September  1,  1881,  plaintiff  took 
charge  of  the  office,  and  was  employed  by  the  defendants 
then. 


GREER  V,    PEOPLES'  TELEPHONE,  4fcc.   CO.       113 
Opinion  of  the  Court  by  O^Gorhan,  J. 

This  question  as  to  the  bearing  of  the  statute  of  frauds 
on  this  case,  does  not  appear  to  have  been  in  any  way 
noticed  by  the  counsel  on  the  trial,  or  by  the  learned  judge 
in  his  charge,  and  it  was  for  the  first  time  called  to  the  at- 
tention of  the  court  on  the  argument  of  the  appeal. 

I  do  not  understand  that  the  plaintiff  claimed  that  the 
defendants  hired  him  for  any  fixed  or  definite  period,  but 
only  at  the  rate  of  $1,800  a  year ;  and  the  learned  trial 
judge  seems  to  have  so  regarded  the  case,  and  so,  in  effect, 
charged  the  jury. 

Unless  the  plaintiff's  case  depended  on  proof  of  a  con- 
tract of  hiring,  to  continue  in  terms  for  a  year  or  more, 
the  question  whether  the  contract  was  made  on  Septem- 
ber 1,  the  day  when  it  went  into  effect,  or  a  month  before 
that  day,  would  be  immaterial. 

The  jury  were  justified  in  believing  that  the  contract 
was  made  on  September  1,  when  the  employment  began  ; 
and  they  were  also  justified  in  believing,  as  they  no  doubt 
did  believe,  that  there  was  no  evidence  of  any  contract  to 
hire  the  plaintiff  for  a  year  certain,  but  only  an  agreement 
to  pay  him  a  sum  for  each  month  that  he  was  employed  at 
the  rate  of  $1,800  a  year.  There  is  no  evidence  of  a  con- 
tract hy  its  terms  not  to  be  performed  within  one  year. 

Thus,  the  question  as  to  the  statute  of  frauds  is  in  no 
respect  pertinent  to  this  case. 

The  question  as  to  the  effect  of  the  receipts  in  full 
signed  by  the  plaintiff,  was  discussed  by- the  defendant's 
counsel,  and  fully  presented  in  his  printed  points.  It 
does  not  appear  that  the  attention  of  the  trial  judge  was 
called  to  it.  The  case  of  Ryan  v.  Ward  (48  N.  T.  204), 
is,  however,  conclusive  on  the  subject.  A  recept  in  full 
furnishes  only  prima  facie  evidence,  and  is  open  to  expla- 
nation or  contradiction  ;  and  explanation  satisfactory  to 
the  jury  appears  to  have  been  given  in  the  case  at  bar. 

In  my  opinion,  the  motion  for  a  re-argument,  or  for 
leave  to  go  to  the  court  of  appeals,  should  be  denied,  with 
$10  costs. 

Sbdowiok,  Ch.  J.,  concurred. 
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JOHN  MUNROE,    Respondent,   v.  THIRD  AVENUE 
R.  R.  Co.,  Appellants. 

NegliffenM^  eorUributary. — Street  raUraadi. 

To  start  a  street  car  suddenly  when  a  passenger  is  getting  off  from  the  same, 

is  negligence. 
The  fact  of  a  passenger  getting  off  a  car  while  still  in  motion  is  not  per  m, 

and  as  matter  of  law,  negligence  on  the  part  of  the  passenger,  but  is  a 

question  for  the  jury. 
The  degree  of  care  and  caution  required  under  all  the  circumstancea  is  also 

a  question  for  the  consideration  of  the  jury. 
In  general,  negligence  is  a  mixed  question  >  of  law  and  fact,  and  is  to  be 

determined  by  a  jury. 
To  justify  a  nonsuit  on  the  ground   of  contributory  negligence,  it  must 

appear  so  clearly,  that  no  construction  of  the  evidence,  or  inference  from 

the  facts,  would  justify  a  contrary  conclusion. 

Before  Sedgwick,  Ch.  J.,  and  CG^bman,  J. 

Decided  Fdfruary  4,  1884. 

Appeal  from  judgment  in  favor  of  plaintiff  for $1,141.60, 
on  verdict  of  a  jary  ;  and  from  an  order  denying  defend- 
ants' motion  for  new  trial. 

The  facts  appear  in  the  opinion. 

Lavierbach  &  Spingarn^  for  appellant 

Charles  P.  Miller^  for  respondent. 

By  the  Coubt. — O' Gorman,  J. — ^The  plaintiff,  a  man 
of  seventy-two  years  of  age,  was  on  May  7,  1883,  traveling 
on  defendants'  cars  going  np-town.  When  at  50th  street, 
or  half  way  between  that  street  and  51st  street,  he  said  to 
the  conductor,  ^'  Stop  at  the  next  street,  I  want  to  get  off." 
The  plaintiff  then  went  out  on  the  rear  platform  on  the  west 
side  of  the  car,  put  his  right  foot  down  on  the  step,  holding 
his  stick  in  his  right  hand,  and  holding  with  his  left  hand 
the  rail  of  the  rear  dash  board.  The  speed  of  the  car. 
slacked  np  before  it  reached  51st  street,  and  it  stopped 
there,  as  plaintiff  thought,  or  almost  stopped ;  and  as  he 
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Stepped  down  it  started  again  with  a  jerk  and  he  was 
thrown  heavily  on  the  crosswalk.  His  left  foot  caught  in 
something,  and  he  was  dragged  aboat  three  feet. 

This  evidence  disclosed  the  presence  of  negligence  on 
,  the  part  of  the  defendants.  To  start  a  car  suddenly  with 
a  jerk  when  a  passenger  is  getting  off  from  it,  is  negligence 
(Roberts  v.  Johnson,  58  N.  Y.  613;  Colt  v.  Sixth  Ave. 
R.  R.  Co.,  33  Super.  Ct.  189 ;  S.  C,  49  N.  T.  671 ;  Lax  t. 
Forty -second,  &c.  R.  R.  Co.,  46  Super,  Ct.  448). 

Whether  the  evidence  also  disclosed  the  absence  or 
presence  of  negligence  on  the  part  of  the  plaintiff  contribut- 
ing to  the  accident,  was  the  question  to  be  determined  at 
the  trial  of  this  case.  The  fact  of  a  traveler  getting  off  a 
car  while  still  in  motion,  is  not  ^^per  ^^,"  ai  d  as  matter  of 
law,  negligence,  but  is  a  question  for  the  jury  (Maher  v. 
C.  P.,  N.  &  E.  R.  R.  R.  Co.,  67  N.  7.  52;  Eppendorf  v. 
B.  C.  &  N.  R.  R.  Co.,  69  Id,  195  ;  Pouilon  t.  B.  &  Seventh 
Ave.  R.  R.  Co.,  61  Id.  621;  Nichols  v.  Sixth  Ave.  R.  R.  Co., 
38  Id.  131). 

The  degree  of  care  and  caution  required  of  a  man  of  the 
age  of  the  plaintiff,  and  whether,  in  the  manner  of  his  get- 
ting off  the  car,  he  exercised,  such  care,  as,  under  all  the 
circumstances,  a  prudent  man  should  have  exercised,  was 
also  a  question  for  the  jury. 

In  general,  negligence  is  a  mixed  question  of  law  and 
fact,  and  is  to  be  determined  by  a  jury. 

To  justify  a  nonsuit  on  the  ground  of  contributing 
negligence  of  the  plaintiff,  the  negligence  must  appear  so 
clearly  that  no  construction  of  the  evidence  or  inference 
from  facts,  would  have  warranted  a  contrary  conclusion, 
etc.  (Stackus  x.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  79  N.  T.  464 ; 
Wendell  o.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  91  Id.  420;  Thur- 
ber  V.  H.  B.,  M.  &  F.  R.  R.  Co.,  60  Id.  326). 

The  judgment  appealed  from,  should  be  affirmed  with 
costs,  and  the  order  appealed  from  be  also  affirmed,  with 
$10  costs. 

Sbdgwioe,  Ch.  J.,  concurred. 
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EDWARD  M.  BURGH ARD,  as  Reoeiveb,  &o.,  Appel- 
lant, V.  PHILIP  L.  SONDHEIM,  et  al., 
Respondents. 

AMdffnmtntfor  the  hen^  of  erediton. 

Where  the  assignment  was  of  all  the  property  contained  in  Schedule  B,  to 
pay  the  debts  mentioned  in  Schedule  A,  and  referred  to  the  schedules  as 
annexed,  but  as  a  matter  of  fact  they  were  not  annexed,  and  were  not 
recorded  with  the  assignment.  Saidf  that  the  schedules  were  not  a 
necessary  part  of  the  assignment  which  was  complete  without  them, 
and  sufficient  under  the  statute. 

Before  Sedgwick,  Ch.  J.,  and  Tbitax,  J. 

Decided  Febrvary  4,  1884. 

Appeal  from  judgment  at  special  tenn  in  favor  of  the 
respondents,  dismissing  the  complaint. 

The  facts  appear  in  the  opinion. 

Charles  E.  Smithy  for  appellant. — I.  Whatever  is 
declared  on  the  face  of  an  instrument  to  refer  to  an 
annexation  such  annex  is  a  part  of  it,  and  should  be 
read  with  it  (Van  Vliet  v.  Slausson,  46  Barh.  317 ;  Cod- 
dington  v.  Davis,  1  N.  T.  186;  Rogers  v.  Kneeland,  10 
Wend.  219) ;  and  being  part  of  it  should  be  recorded 
with  it  in  the  county  clerk's  oflSce  {L.  1877,  p.  643,  c.  466, 
§§2,  24).  Where  a  schedule  is  made  a  part  of  the  convey- 
ance and  is  referred  to  as  containing  the  specification  of  the 
property  conveyed,  and  was  intended  to  be  annexed,  it 
must  be  annexed  not  only  as  a  description  of  the  property 
but  as  necessary,  by  the  very  terms  of  the  instrument,  to 
complete  the  transfer  (Moir  v.  Brown,  14  Barh.  39  ;  Scott 
V.  Guthrie,  26  How.  481).  The  absence,  therefore,  of  the 
schedules  A  and  B  from  the  record,  leaves  it  silent  as  to 
the  persons  to  be  benefited. 

IL  The  validity  of  an  assignment  for  the  benefit  of 
creditors  takes  effect  by  virtue  of  the  record  thereof.  This 
is  the  inception  of  it  and  jurisdiction  to  permit  and  enter- 
tain subsequent  proceedings  depends  upon  this  act  of  re- 
cording.   These  jurisdictional  essentials  consist  of  1,  the 
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writing ;  2,  subscribing  by  assignor  and  assignee ;  3,  assent 
of  assignee  in  writing ;  4,  acknowledgment  by  both ;  6, 
duly  recording  in  the  county  clerk's  office,  and  were  pro- 
visions to  remedy  an  abuse  and  are  to  be  strictly  fol- 
lowed (Fairchild  v.  Gwynne,  16  Abh.  23 ;  Taylor  v.  Tran- 
cose,  76  N.  Y.  699).  An  assignment  was  recorded  without 
an  assent  of  the  assignee  in  writing.  Proof  of  oral  assent 
was  held  immaterial.  The  failure  to  record  the  assent  in 
writing,  rendered  the  instrument  inoperative  and  void  as 
against  creditors  claiming  under  an  attachment  (Bennie 
V.  Bear,  24  Hun^  123).  The  instrument  designates  two 
schedules  alleged  to  be  annexed  to  it.  This  renders  these 
schedules  part  and  parcel  of  the  instrument,  inseparable 
from  it,  to  be  handed  with  it  for  record  to  the  county 
clerk,  and  to  be  recorded  with  it. 

The  67  N.  T.  199,  cited  in  the  court  below,  is  not  an 
authority.  That  appeal  was  dismissed  for  want  of  juris- 
diction (p.  204).  And  the  schedules  in  the  act  provided 
for  are  not  those  provided  for  by  the  instrument  itself. 

Melvin  &  Siecklery  for  respondents. — I.  An  assignment 
that  passes  title  is  sufficient,  although  the  subject  matter 
conveyed  is  only  generally  described.  Schedules  were  not 
necessities.  Says  Folgek,  J.:  ^^ The  right  to  assign  does 
not  rest  upon  the  statute.  The  act  does  not  give  the  right. 
The  right  exists  at  common  law.  It  recognizes  the  exist- 
ence of  the  power  in  the  citizen  to  make  an  assignment  for 
the  benefit  of  his  creditors,  and  does  no  more  than  prescribe 
the  mode  in  which  the  power  shall  be  used."  ''It  is  a 
statute,  not  of  creation,  but  of  direction  "  (Thrashers.  Bent- 
ley,  1  Abb.  N.  a  39).  Says  Chuboh,  Ch.  J. :  "  Thn  evi- 
dent  purpose  of  the  statute  was  to  secure  a  faithful  per- 
formance of  the  duties  of  the  trustee  under  the  assi^nintMit. 
The  assignment  placed  the  property  beyond  the  reach  of 
the  ordinary  process  of  courts,  and  it  was  to  give  creditors 
security  for  it  in  that  condition  that  the  act  was  passed  " 
(People  V.  Chalmers,  60  N.  T.  154).  So  far,  then,  as  the 
assignor  is   conC'emed,  an   assignment  by  him  without 
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schedales  at  all  is  valid.  The  common  law  required  no 
schedales,  and  in  the  light  of  the  foregoing  decisions  and 
the  general  rule  that  a  general  description  of  the  assigned 
property  is  sufficient  to  convey  title,  this  assignment  is  suf- 
ficient. Mr.  Bishop  states  the  requisites  of  such  an  assign- 
ment to  be :  1.  A  conveyance  of  the  debtor's  property, 
2.  A  trust,  3.  To  sell  the  property,  4.  To  distribute  the  pro- 
ceeds {Bishop  Insolvent  Assignments^  106). 

11.  The  assignment  is  complete  without  the  schedules, 
although  schedules  be  referred  to  in  it.  They  are  not  nec- 
essarily a  part  of  the  assignment.  At  common  law  they 
were  not  required.  The  statute  does  not  require  them  as 
part  of  the  assignment  {Laws  1877,  ch.  466  ;  3Ii.8.7  ed. 
2276;  Kellogg  v.  Slauson,  11  N.  T.  302;  Matthews  v. 
Poulteney,  33  Barb.  127).  .  "  Where  the  description  in  the 
body  of  the  assignment  is  of  all  the  debtor's  property  with 
a  refence  to  schedules,  and  the  schedules  are  in  fact  not 
annexed,  at  the  time  of  the  delivery  of  the  instrument  such 
omission  will  not  invalidate  the  assignment"  (Birchell 
V.  Strouse,  28  Barb.  293 ;  Piatt  v.  Lott,  17  N.  T.  478 ; 
Turner  v.  Jaycox,  40  iV.  T.  470 ;  Wronkow  v.  Killeen,  3 
Month.  L.  Bui.  82).  In  Produce  Bank  v.  Morton  (67  N.  Z. 
199),  held,  that  an  omission  to  make  and  deliver  schedules 
did  not  invalidate  the  assignment.  Here  was  an  omission 
to  comply  with  a  plain  statutory  direction,  absolute  and 
requisite.  An  omission  of  assets  from  schedules  does  not 
make  the  assignment  void  (Shultz  v.  Hoagland,  85  N.  7. 464). 

Pee  Curiam.— This  is  an  appeal  from  a  judgment  of  the 
special  term  in  favor  of  the  defendants.  The  action  was 
brought  to  set  aside  an  assignment  for  the  benefit  of  credi- 
tors. The  assignment  was  of  all  the  property  contained  in 
schedule  B,  and  was  made  to  pay  the  debts  mentioned  in 
schedule  A.  The  assignment  referred  to  these  schedules 
as  annexed  to  it,  but,  as  matter  of  fact,  they  were  not  so 
annexed  and  were  not  recorded  in  the  office  of  the  county 
clerk  with  the  assignment.  It  is  on  this  ground  that  the 
plaintiff  seeks  to  set  aside  the  assignment.    Neither  of  the 
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8  ohednles  was  a  necessary  part  of  the  assignment.  That 
instrument  was  complete  without  them.  It  cotiveyedallof 
the  assignee's  property  in  trast  to  pay  all  his  debts.  That 
was  all  that  the  statute  required. 

The  judgment  is  affirmed,  with  costs. 


SARAH  ROSALTHA  ODELL,  by  HENRY  C.  ODELL, 

HEB  Guardian  ad  litem,  Respondent,  v.  SOLOMON 

B.  SOLOMON,  ET  AL.,  Appellants. 

LkHnHty  of  ItnoT  and  leuee  in  ease  of  accident  or  damages  arising  from  the 

premises  being  out  of  repair  and  in  a  defectiw  and  unsafe  condition, — The 

respective  duties  and  UabUities  of  grantor  and  grantee^  and  lessor 

and  lessee^  in  regard  to  a  nuisance  upon  real  estate,  discussed. 

When  a  window  or  window-sash  in  a  building,  because  of  its  not  being 
kept  in  a  safe  and  proper  condition,  fell  out,  and  striking  the  plaintiff, 
inflicted  seyere  injuries,  it  being  the  duty  of  the  tenants,  defendants, 
to  keep  the  premises  in  good  repair,  and  safe  condition : — Held,  that 
they,  the  tenants  occupying  the  premises,  were  guilty  of  negligence,  in 
failing  to  keep  and  maintain  in  good  repair  and  condition  the  said 
window  and  window-sash,  and  were  liable  to  answer  to  the  plaintiff  for 
the  injuries  and  damages  resulting  from  the  fall  of  said  sash  upon  her. 

It  seemsy  that  if  one  uses  ruinous  premises,  as  a  tenant,  he  cannot  avoid  the 
consequences  of  a  want  of  care  in  the  use,  by  showing  that  the  landlord 
had  covenanted  to  repair. 

Before  Sedgwick,  Ch.  J.,  and  Tbuaz  and  O' Gorman,  J  J. 

Decided  March  8,  1884. 

Appeal  by  defendants  from  a  judgment  entered  upon 
the  report  of  a  referee  in  favor  of  plaintiff.  The  facts  in 
the  case  appear  from  the  report  of  the  referee,  who  reported 
substantially  as  follows : 

That  the  plaintiff  is  an  infant  over  fourteen  years  of 
age,  and  that  on  April  8, 1882,  at  a  special  term  of  the 
superior  court,  an  order  was  made  and  entered  whereby 
Henry  C.  Odell  was,  in  due  form  of  law,  appointed 
guardian  ad  litem  for  said  infant  for  the  purposes  of  this 
action. 
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That  on  February  8, 1882,  the  defendaots,  C.  Smith  Lee, 
Frederick  A.  Barrali,  and  one  Edward  Andariese  (in 
whose  place  the  defendant,  J.  Wesley  Harper,  has  been 
substituted)  as  executors  of  the  last  will  and  testament 
of  Margaret  Smith,  deceased,  were  the  owners  of  the 
house  and  lot  known  as  No.  29  Union  square,  in  the  City 
of  New  York,  situated  on  the  southwest  corner  of  16th 
street  and  Union  square,  and  they  being  the  persons  who 
built  or  caused  to  be  bnilt  the  structure  or  building  upon 
said  land  and  premises. 

That  on  or  about  February  1,  1879,  Solomon  B.  Solo- 
mon, Judah  H.  Solomon  and  Simeon  B.  Solomon,  went 
into,  and  from  that  time  continued,  and  on  the  said  Feb- 
ruary 3, 1882,  were  in  the  actual  occupation  and  possession 
of  all  the  rooms  on  the  second,  third,  fourth  and  fifth 
floors  of  the  premises  above  mentioned,  with  the  appurte- 
nances, under  and  by  virtue  of  a  lease  for  the  term  of  five 
years  from  said  February  1,  1879. 

That  in  and  by  said  lease  the  defendants  composing  said 
firm  of  B.  L.  Solomon's  Sons  covenanted  and  agreed  as  fol- 
lows: ^'And  that  they  (the  tenants)  shall  and  will,  and 
truly  at  all  times  during  the  term  hereby  granted  keep  and 
maintain  the  said  demised  premises,  and  every  part  there- 
of, including  the  water  pipes,  water-closets,  and  water 
fixtures  of  every  kind,  in  or  appertaining  to  the  said  prem- 
ises in  good  repair,  order  and  condition,  excepting  only 
such  repairs  as  may  be  rendered  necessary  by  fire,  or  to 
the  roof,  or  the  skylights  in  the  roof,  unless  such  repairs 
shall  be  made  necessary  by  the  fault  or  act  in  any  way  at 
any  time  or  times  of  the  said  parties  of  the  second  part  or 
by  their  employees,  then  and  in  either  and  every  case  the 
said  parties  of  the  second  part  shall  forwith  make  the  re- 
pairs at  their  own  proper  cost,  charge  and  expense  .  .  . 
the  parties  of  the  first  part  (the  landlord)  shall  make  all 
such  alterations  as  may  be  ordered  by  the  department  of 
public  buildings,  or  by  the  board  of  health,  at  their  own 
expense." 

That  on  February  3,  1882,  at  the  time  of  the  happening 
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of  the  accident  and  infliction  of  the  injuries  hereinafter 
mentioned,  the  infant  plaintiff  was  standing  rightfully 
upon  the  sidewalk  or  highway  of  Union  square,  in  front  of 
said  building,  with  a  friend,  while  her  father,  with  whom 
she  was  on  her  way  home,  stopped  to  speak  to  some  ac- 
quaintance. 

That  on  the  said  February  3,  1882,  at  or  about  six 
o'clock  in  the  evening  of  that  day,  it  being  a  calm,  still 
winter  evening,  a  window  or  sash  interfered  with  by  no 
one,  propelled  only  by  its  own  weight  without  any  force 
being  applied  thereto  either  by  a  human  being  or  the  ele- 
ments, became  detached  from  the  frame  in  which  it  was 
placed  in  the  second  floor  on  the  Union  square  front  of  said 
building  and  fell  into  the  street. 

It  first  struck  the  sidewalk  on  its  edge,  then  rebounded 
and  fell  against  the  plaintiff,  knocking  her  down,  almost  if 
not  quite  senseless,  and  inflicting  injuries  mostly  about  the 
head,  a  cut  upon  the  forehead  which  was  sewed  up,  the 
scar  of  which  still  remains. 

That  the  window-sash  which  fell  and  inflicted  said  in- 
juries was  appurtetant  to,  and  part  of  the  premises  de- 
mised and  in  the  possession  and  under  the  control  of  the 
defendants  Solomon. 

That  the  window  which  fell  was  at  the  time  it  fell,  and 
for  some  time  prior  thereto,  had  been  out  of  repair,  and 
in  a  defective  and  unsafe  condition. 

That  the  plaintiff  was  injured  as  aforesaid,  without  any 
fault  or  negligence  on  her  part. 

That  the  said  premises  and  the  window-sash,  which  fell 
out  as  aforesaid,  were  not  kept  and  maintained  in  good  re- 
pair, and  safe  and  proper  condition  by  reason  of  which  the 
same  fell  out  and  inflicted  the  injuries  aforesaid. 

That  said  injuries  were  inflicted  and  suffered  solely  and 
only  by  reason  of  the  negligence  of  the  defendants,  Solomon. 

That  after  the  accident,  on  a  complaint  made  to  the 
department  of  public  buildings,  city  of  New  York,  con- 
certing the  insecure  condition  of  the  windows  of  said  build- 
ing, an  inspection  was  ordered.    All  the  windows  on  the 
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second  story  of  the  said  building  were  ordered  to  be 
altered  so  as  to  be  made  safe  and  secare,  and  a  report  was 
made  to  said  department,  May  27,  1882,  that  its  require- 
ments had  been  complied  with,  by  giving  larger  pivots  to 
sashes  and  the  same  were  then  safe  and  secure. 

The  referee,  as  conclusion  of  law,  found  that  by  reason 
of  the  premises,  the  plaintiff  was  damaged  in  the  sum  of 
$1,600,  and  entitled  to  judgment  for  that  sum  with  cost^, 
against  the  appellant,  and  directed  judgment  accordingly. 

JohnE,  ParsonSy  for  appellants. — In  this  case  if  any  one 
is  liable  it  is  the  owner  of  the  property  the  lessors,  not  the 
lessees — (Swords  v,  Edgar,  69  iT.  ¥,  28-34,  and  cases  there 
cited  ;  WoocPs  Landlord  and  Tenani^  920 ;  Fish  v.  Dodge, 
4  DeaiOy  311;  Honn  v.  Metcalf,  27  Conn.  631;  Broderick  v. 
Cheedle,  26  Ohio  St.  397;  Godley  v.  Haggerty,  20  Pa.  St.  387.) 

Alfred  Pagelow  and  Henry  L.  VUas^  for  respondent. — 
The  lease  under  which  appellants  were  in  possession  cast 
upon  them  the  duty  to  repair,  and  the  presumption  of  neg- 
ligence arises  against  them  (citing  many  cases). 

By  the  Court.— Sedgwick,  Ch.  J.— The  rule,  if  it  is 
assumed  to  be  valid,  which  requires,  that  in  an  action  for 
damages  for  a  nuisance,  which  was  upon  the  premises  of 
the  defendant,  when  he  purchased  them,  it  should  be 
proved  that  the  defendant  was  requested  to  abate  the  nui- 
sance, has  no  application  to  this  case.  In  the  present 
case,  the  defendants  have  more  than  merely  retained  or 
suffered  the  nuisance  to  remain,  they  have  used  it,  and  so 
have  an  original  independent  obligation  in  respect  of  it. 
1  Chitty  PI.  89,  gives  to  the  matter  a  general  statement : 
''  In  some,  cases  it  necessary,  and  in  all  cases  it  is  judicious, 
prior  to  the  commencement  of  the  action  to  require  the  de- 
fendant to  abate  the  nuisance."  He  does  not  give  any 
opinion  as  to  the  kind  of  cases  in  which  it  is  necessary. 

The  judicial  declarations  on  this  subject  were  first  made, 
when  the  remedies  were  conceived  to  be  such  as  depended 
upon  sustaining  the  writs  of  assist  and  qiLod  permittat 
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in  which  the  judgment  might  be  for  an  abatement  of  the 
nuisance  and  damages. 

In  Baton's  case,  6  Co.  98,  it  is  said,  ''And  the  reason 
that  at  the  common  law,  assise  of  nuisance  lay  not  against 
him  who  levied  the  nuisance,  and  him  to  whom  the  tene- 
ment was  transferred,  was  because  there  was  not  found 
any  writ  of  assise  of  nuisance  in  the  register  but  which  sup- 
posed that  the  tenant,  in  the  assise  levarerunt;  and  that  can- 
not be  said  when  the  tenement  is  transferred  to  another 
for  he  did  not  levy  the  nuisance  but  only  the  other  and 
now  this  statute  gives  (2  Weston^  c.  24)  a  writ  of  assise  in 
such  cases  se  questus  est  nobis  A  quod  B  (who  levied  the 
nuisance  et  C)  to  whom  the  tenement  is  transferred  levave- 
runt^nd  this  statute  extends  only  to  assise -of  nuisance 
against  him  who  made  the  nuisance  and  his  alienet^." 

It  is  manifest,  however,  that  the  facts  supposed  in  the 
writ,  would  have  to  be  proved  and  especially,  that  the  ali- 
enee was  in  reality,  a  wrongdoer,  as  to  the  very  cause  of 
action  asserted,  viz.,  the  making  of  the  nuisance,  and  not  as 
to  another,  e.  g.y  the  continuance  of  the  nuisance.  This  was 
accomplished  by  the  request  to  him  to  abate  the  nuisance. 
If  he  did  not,  he  was  legally  in  like  case  with  his  alienor. 
This  is  explained  in  JenJc.  260,  case  67.  "A.  builds  a 
house  so  that  it  hangs  over  the  house  of  B.  and  is  a  nui- 
sance to  him.  A.  makes  a  feoffment  of  his  house  to  C.  and 
B.  a  feoffment  of  his  house  to  D.  and  the  nuisance  con- 
tinues ;  now  D.  cannot  abate  the  said  nuisance  or  have  a 
quod  permitlat  for  it,  before  he  makes  a  request  to  C.  to 
abate  it,  for  C.  is  a  stranger  to  the  wrong ;  it  would  be  other- 
wise if  A.  had  continued  his  estate,  for  he  did  the  wrong." 

It  is  noticeably,  that  in  this  case  last  cited  and  in  fiaten's 
case,  as  well  as  in  Penruddock^s  case,  3  Co.  H.  206,  the 
plaintiff  had  taken  the  land,  when  it  was  affected  by  the 
nuisance  that  had  been  made  by  his  alienor. 

In  Wenzlick  v.  McCotter,  87  iT.  T.  122,  as  to  the  neces- 
sity of  a  request,  the  court  distinguishes  cases,  where 
the  defendant  has  actually  used  the  nuisance. 

This  is  made  a  distinction  in  the  case  cited  from  Jenkins. 
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*^If  RuisaBces  be  increased  after  several  feoffmeBts,  these 
increases  are  new  nuisances  and  may  be  abated  by  the 
several  feoffees  without  request."  This  case  also  declares, 
that  after  the  nuisance  has  been  extinguished,  in  general, 
as  it  is  by  one  person  becoming  the  owner  of  both  tene- 
ments, and  although,  upon  his  subsequently  making  several 
feoffments  to  several  persons,  it  remains  extinguished, 
^^  air,  light,  gutters  and  reparations  remain  not  extinguished, 
for  they  are  necessary  for  the  life  of  man  and  the  supi)ort  of 
houses." 

It  might  be  a  first  impression,  that  request  could  not  be 
required  from  one  of  the  public  to  whom  the  obligation  of 
the  defendant  lies  in  this  case,  but  this  request  is  not 
required  as  a  matter  personal  to  the  plaintiff.  It  is  to  be 
shown,  before  the  defendant  can  be  said  to  be  guilty  of  a 
tort  (Wenzlick  v.  McCotter,  supra). 

In  the  present  case,  the  defendants  have  had  absolute 
control  and  actual  management  of  the  thing  that  caused  the 
damage.  On  that  is  grounded  their  obligation,  at  least  to 
use  due  diligence  and  care,  that  it  shall  not  cause  damage. 
The  plaintiff  has  her  action  because  the  defendants  were 
bound  to  use  due  diligence  to  support  any  part  of  their 
house,  that* it  was  likely  would  fall  into  the  street.  In  par- 
ticular it  was  an  omission  of  care  to  suffer  the  casing  and 
the  sash  that  moved  in  it  to  get  into  a  state  when  it  would 
fall,  unless  prevented,  without  taking  ordinary  means  to 
prevent  its  falling. 

Chief  Justice  Holt  said  in  Anon.  {11  Mod.  8),  ^^that 
every  man  of  common  right,  ought  so  to  support  his  own 
house,  as  that  it  may  not  be  an  annoyance  to  another  man." 
The  obligation  cannot  be  confined  to  the  pwner  of  a  ruinous 
house.  If  another  succeeds  to  his  power  of  control  and 
management,  or  uses  it,  and  taking  the  benefit  assumes  the 
obligation,  each  of  which  conditions  is  a  ground  of  respon- 
sibility, such  other  must  also  be  liable. 

I  do  not  believe  that  if  any  one  as  a  tenant  uses  ruinous 
premises,  he  can  avoid  the  consequence  of  a  want  of  care 
in  the  use,  by  showing  that  the  landlord  had  covenanted  to 
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repair.  Payne  v,  Eodgers  (2  Henry  Bl.  350),  does  not  seem 
to  be  an  anthority  for  the  proposition.  In  that  case  the 
owner  was  held  to  be  liable  for  damage  from  the  plaintiff 
falling  into  a  hole  in  the  foot  pavement,  owing  to  some 
plates  or  bars  being  ont  of  order.  The  Chief  Justice  said. 
^^I  thought  at  th^  trial,  that  though  the  tenant  was  prima 
f€uAe  bound  to  repair  and  therefore  liable,  yet  if  he  could 
show  that  the  landlord  was  to  repair,  then  that  the  landlord 
was  liable.'^  Neither  the  form  nor  the  argument  of  this 
remark  implies  the  proposition  that  the  tenant  is  not  liable 
nnfess  there  is  another  proposition  implied  that  both  could 
not  be  liable,  which  the  case  against  the  landlord  alone 
could  not  determine  and  is  indeed  not  law.  Justice  Buller 
said,  '*  I  agree  that  the  tenant  as  occupier  is  prima  fade 
liable  to  the  public,  whatever  private  agreement  there  may 
be  between  him  and  the  landlord.  But  if  he  can  show  that 
the  landlord  is  to  repair,  the  landlord  is  liable  for  neglect 
to  repair."  The  case  not  being  In  exoneration  of  a  tenant 
there  is  authority  for  no  more,  than  that  if  the  tenant  is 
primarily  liable,  the  landlord  is  liable  if  he  agreed  to  make 
repairs.  The  two  other  judges  said,  ''If  we  were  to  hold 
that  the  tenant  was  liable  in  this  case,  we  should  encourage 
circuity  of  action,  as  the  tenant  would  have  his  remedy  over 
against  the  landlord."  The  meaning  of  this  is  not  clear. 
If  it  be,  that  in  avoidance  of  a  circuity  of  actions,  there 
might  be  encouraged  an  action  against  the  landlord,  this 
implies  that  there  was  a  right  of  action  against  the  tenant 
and  that  he  could  recover  against  the  landlord,  which  would 
make  both  liable  successively.  It  is  not  clear  that  this  can 
be  a  valid  ground,  for  it  implies  that  if  damages  for  the 
tort  were  recovered  against  the  tenant,  he  could  recover 
them  in  an  action  against  the  landlord  on  the  latter' s  cov- 
enant to  repair  and  this  is  doubtful. 

It  is  not  necessary  to  decide  this,  because,  it  is  certainly 
a  fact  in  this  case,  that  the  sash  could  have  been  kept  from 
falling  into  the  street,  by  retaining  it  in  a  safe  state  by 
cleats  or  nails  or  wooden  bars,  without  changing  any  part 
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of  the  fixtares  or  making  what  ia  understood  by  the  word 
repairs. 

Of  course  when  the  issue  regards  negligence,  an  element 
of  liability  is  that  the  defendants  knew  or  were  bound  to 
know,  that  there  was  danger  that  the  sash  would  fall.  The 
finding  that  the  defendants  were  negligent  in  failing  to 
keep  the  window  sash  which  fell  out,  in  good  and  substan- 
tial repair  and  safe  and  proper  condition,  with  other  find- 
ings, and  the  testimony  are  sufficient  on  this  point  to  sus- 
tain the  present  judgment. 

Judgment  affirmed,  with  costs. 
Tbuax  and  O' Gorman,  JJ.,  concur. 


HENRY  D.  BABCOCK,  Assignee  of  BOWIE  DASH, 
Appellant,  n.  &EOR&E  R.  READ,  Respondent. 

statute  of  frauds. — CorUraet  in  regard  to  the  loss  or  profits  on  the  future  tale 

of  real  estate  not  toithin  the  statute  providing  that  any  agreement 

^^for  the  sale  of  any  lands^  or  of  any  interest  in 

lands  "  must  be  in  writing. 

The  defendant  contracted  and  agreed  orally  with  one  Dash  the  assignor  of 
plaintiff,  that  he  and  Dash,  should  become  jointly  and  equally  interested 
in  the  losses  or  profits  on  the  sale  of  certain  real  estate  purchased  by 
Dash ;  that  they  would  divide  any  profit  or  bear  any  loss  equally,  that 
might  arise  thefrefrom.  In  the  subsequent  sale  of  the  property  made 
with  the  knowledge  and  consent  of  the  defendant,  there  was  a  loss,  one 
half  of  which  defendant  promised  to  ^K^i—Held^  that  this  contract  was 
valid  and  binding  and  not  within  the  statute  that  provides  that  all  con- 
tracts or  agreements  for  the  sale  of  any  lands  or  of  any  interest  in  lands 
must  be  in  writing. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  0' Gorman,  J  J. 

Decided  March  8,  1884. 

Appeal  by  plaintiff  from  a  judgment  dismissing  the 
complaint,  entered  upon  the  findings  of  a  judge  at  special 
term. 
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The  faots  of  the  case  appear  in  the  opinion  of  the  court. 

Mr.  Whitehead  and  Mr.  Deoine^  for  appellants. — ^The 
agreement  between  Dash  and  the  defendant  was  not  within 
the  statute  of  frauds.  It  was  not  an  agreement  ''for 
the  sale  of  any  lands  or  of  any  interest  in  lands."  It 
was  simply  an  executory  agreement  whereby  one  jKirry 
undertook  to  bear  one  part  of  a  possible  loss  in  the  sale 
of  property,  in  consideration  of  a  share  of  an  expected 
profit.  The  mere  parol  agreement  to  form  a  partnership  in 
land  apart  from  all  questions  of  asserting  an  interest  in 
land  appears  by  the  weight  of  authority  to  be  valid  and 
actionable.  Where  the  action  is  only  for  the  agreed  share 
of  the  profits  of  the  sale  of  land,  and  there  is  no  agreement 
affecting  the  title  to  the  land  itself  remaining  executory ; 
the  statute  (at  least  in  this  country)  does  not  apply  {Brown 
on  Statute  of  Fravds,  §§  261  and  362,  4th  ed.  ;  Dale  v. 
Hamilton,  6  Hare^  369).  See  also  Porster  v.  Hale  (2  Vesey, 
694) ;  Essex  v.  Essex  (20  Beavan^  442) ;  Traphagen  v.  Bait 
(67  N.  Y.  33) ;  Chester  v.  Dickerson  (64  If.  T.  1) ;  Bissel 
V.  Harrington  (18  HuUy  81);  Bunkiell  v.  Tainter  (4  Conn. 
573) ;  Coleman  v.  Eyse  (46  If.  T.  39). 

Joseph  A.  Welchj  for  appellant. — ^The  agreement  alleged 
and  assumed  by  the  plaintiff's  counsel  was  an  oral  agree- 
ment forthe  sale,  or  for  the  creatioi)  of  a  trust  in,  lands, 
as  described  in  the  statute  of  frauds  (2  R.  8.  136,  §§  6,  8). 
1.  The  statement  in  the  complaint  is,  that  of  a  verbal  con- 
tract for  the  sale  by  Dash  to  Bead  of  an  interest  in  lands, 
within  the  eighth  section  of  the  statute,  viz.:  ^'that  the 
said  Bowie  Dash  and  George  R.  Read,  the  defendant, 
agreed  to  become,  and  did  thereupon  become,  copartners 
together  and  jointly  interested  in  the  purchase  of  the  house 
and  lot."  2.  The  finding  by  the  court,  as  prepared  by 
plaintiff's  counsel,  is,  ^' that  he  (Dash)  and  the  defendant 
would  be  and  become  joint!}'  interested  in  said  premises." 
In  Levy  v.  Brush  (  N.  Y.  589,  594,  696),  the  facts  were  in 
every  substantial  point  like  those  found  by  the  court  in 
this  case,  except  that  the  verbal  agreement  was  prior  to  the 
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defendant's  purchase.  In  Wheeler  v.  Reynolds  (66  If.  T. 
227),  also  a  verbal  agreement  preceded  the  purchase  of  the 
property,  and  did  not  in  any  essential  respect  differ  from 
that  in  this  case.  The  court  in  that  case  approves  Levy  v. 
Brush.  The  statute  of  frauds  cannot  be  evaded  by  calling 
the  verbal  agreement  a  partnership.  1.  The  agreement  has 
no  feature  of  a  partnership.  Partnership  was  not  named 
between  the  parties,  nor  did  they  contemplate  any  joint 
use  or  improvement  of  the  property.  The  agreement,  as 
given  by  Dash,  was  a  mere  joint  investment  with  a  view  to 
reselling  for  a  profit.  2.  A  parol  agreement  of  partnership 
for  the  purpose  of  dealing  in  real  estate,  whether  by  general 
traffic  or  by  improving  a  single  piece  of  property,  will  not 
supersede  the  requirements  of  the  statute  of  frauds  relative 
to  the  mode  of  taking  the  title  to  such  property.  None  of 
the  considerations  on  which  real  estate  is  permitted  to  be 
held  in  the  name  of  one  partner,  when  purchased  with 
partnership  funds  and  used  for  partnership  purposes, 
apply  to  the  present  case  (Pairchild  v,  Pairchild,  64  N.  F. 
479 ;  Chester  v.  Dickerson,  64  N.  F.  1 ;  Wheeler  v.  Rey- 
nolds,  66  N.  T.  227  ;  Williams  i).  Gillies,  75  N.  Y.  197  ;  Bird 
V.  Morrison,  12  Wis.  138 ;  Smith  v.  Burnham,  3  Sumner^ 
427;  Chadwick  v,  Skidmore,  2  De  Oex  &  J.  66). 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  arrangement 
between  plaintiflTs  assignor,  Dash,  and  the  defendant,  on 
which  the  plaintiff  founds  his  claim,  was,  according  to  the 
findings  of  facts  in  the  case,  as  follows : 

Dash  entered  into  a  written  contract  to  buy  No.  38  Great 
Jones  street.  Afterwards  the  defendant  called  on  Dash 
and  stated  that  he  could  sell  the  premises  at  a  profit  of 
$1,000,  the  purchaser  to  stand  in  the  place  of  Dash.  Dash 
thereupon  stated  that  he  would  accept  said  offer.  There- 
upon the  defendant  said  that  he  thought  the  price  too  low, 
that  he  could  get  a  profit  or  advance  for  it,  from  another 
person,  and  then  offered  to  pay  said  Dash  $600  for  a  half 
interest  in  the  property  and  bear  half  of  any  loss  and  take 
half  of  any  profit  that  might  be  realized  on  any  sale  of  the 
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property  ;  said  Dash  thereapon  stated  that  he  would  give 
said  Read  a  half  interest  in  the  property  and  would  not 
require  him  to  pay  $500  or  any  other  sum  therefor,  and 
thereupon  it  was  verbally  agreed  between  said  Dash  and 
the  defendant,  that  they  would  become  equally  and  jointly 
interested  in  the  premises  and  would  divide  any  profit  and 
bear  any  loss  that  might  arise  therefrom  equally.  After- 
wards Dash  carried  out  his  contract  of  purchase,  accepted 
a  deed  of  the  premises,  made  to  him  as  grantee,  paid  the 
consideration  and  went  into  possession.  Afterwards  Dash 
and  the  firm  of  which  he  was  a  member,  becoming  insol- 
vent, made  to  the  plaintiff  a  general  assignment  of  all  their 
property,  for  the  benefit  of  creditors;  afterwards  Dash, 
at  the  instance  of  the  plaintiff,  had  an  interview  with  the 
defendant ;  the  defendant  said  it  would  be  impossible  to 
sell  the  premises  at  private  sale  ;  that  they  could  only  be 
disposed  of  at  public  auction-sale ;  thereupon,  the  plaintiff 
requested,  with  the  knowledge  and  consent  of  the  defendant, 
a  firm  of  real  estate  auctioneers,  in  which  the  defendant 
was  a  partner,  to  sell  the  premises  at  public  auction,  and 
accordingly  any  where  sold  for  $12,800.  The  defendant 
was  present  at  the  sale.  Afterwards  the  plaintiff  as  assignee 
rendered  to  the  defendant  an  account  that  set  out  the  pay- 
ments, expenses  and  disbursements,  in  buying,  keeping 
and  selling  the  property  ;  that  said  account  was  accepted, 
approved  of  and  ratified  by  the  defendant ;  that  it  showed 
a  loss  of  $4,388.13,  of  which  by  the  verbal  agreement  the 
defendant  was  to  bear  one  half ;  that  defendant  repeatedly 
thereafter  promised  to  pay  the  plaintiff  his  proportion  of 
the  loss  as  shown  by  the  account ;  that  at  a  certain  time 
after  the  defendant  offered  to  pay  the  plaintiff  in  settle- 
ment of  his  share  of  loss  $500,  but  plaintiff  refused  to 
accept. 

A  sentence  from  the  opinion  of  the  court,  and  which  is 
supported  by  the  evidence,  makes,  it  may  be,  the  intention 
of  the  parties  more  definite.  It  is :  ^^  I  have  found  that 
there  was  an  oral  agreement  between  the  plaintiff's  assignor, 
Mr.  Dash,  and  the  defendant,  that  he,  Dash,  should  pay 
Vol.  XVm.— 9 
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the  consideration  for,  and  take  the  title  to  the  premises, 
known  as  No.  38  Great  Jones  street,  and  that  they,  said 
Dash  and  the  defendant,  should  share  the  profits  and  the 
losses  on  the  transaction  equally." 

The  court  found  as  a  conclusion  of  law  that  the  verbal 
agreement  between  Dash  and  the  defendant,  was  void  by 
the  statute  of  frauds,  and  that  no  interest  or  estate  in  the 
real  property  was  created  or  vested  in  the  defendant. 

The  learned  counsel  for  the  defendant  argues  that  the 
agreement,  found  by  the  court  to  have  been  made,  was  an 
oral  agreement  for  the  sale  of,  or  for  the  creation  of  a  trust 
in  lands  (2  B.  8.  136,  §§  6-8).  Under  section  6,  it  seems  to 
be  clear  that  there  having  been  no  writing  or  deed,  no  es- 
tate or  interest  was  or  has  been  created  in  favor  of  the  de- 
fendant. But  it  is  to  be  observed  that  it  was  no  part  of 
the  arrangement  that  the  defendant  should  have  any  estate 
or  interest  in  the  land  itself,  so  far  as  legal  title  or  right  to 
possession  was  concerned.  Nor  was  under  the  same  sec- 
tion any  trust  created  or  declared  in  prcBsentij  unless  there 
was  one  by  act  or  operation  of  law. 

If,  on  the  other  hand,  the  words  of  the  parties  be  looked 
at,  not  as  a  creating  or  declaring,  an  estate  or  interest,  but 
as  an  executory  agreement  for  the  future  creation,  the  mat- 
ter is  not  clear,  under  the  case  of  Burrell  v.  Root  (40  N.  F. 
496). 

Sugden,  in  his  treatise  on  the  law  of  vendors,  says :  [123] 
§  2,  after  commenting  on  the  section  that  provided  against 
the  creation  of  estates  and  interests,  except  by  writing : 
*'  This,  however,  of  itself  would  not  have  prevented  all  the 
evils  which  the  act  intended  to  avoid,  for  although  actual 
estates  could  not  be  created,  yet  still  parol  agreements 
might  have  been  entered  into  respecting  the  future  creation 
of  them."  They  are,  therefore,  valid,  excepting  upon  the 
contingencies,  specified  in  the  statute  when  they  shall  be 
invalid. 

An  agreement  to  sell  or  transfer,  is  not  an  agreement  to 
buy  or  take.  Section  8  provides  that  every  contract  for 
the  sale  of  any  lands  or  any  interest  in  lands,  shall  be  void 


BABCOCK  V.   READ.  131 

Opiuion  of  the  Court,  by  Sedgwick,  Ch.  J. 

unless  the  contract,  or  some  note  or  memorandam  thereof, 
expressing  the  consideration,  be  in  writing,  and  be  sub- 
scribed by  the  party  by  whom  the  sale  is  to  be  made.  It 
will  have  been  noticed  that  this  does  not  avoid  an  oral 
agreement  by  a  purchaser  to  buy  or  take  an  estate  or  in- 
terest in  land. 

In  Burrell  v.  Root,  the  defendant,  upon  the  conveyance 
land  by  him  to  plaintiff,  had  signed  and  sealed  an  agree- 
ment, that  at  the  expiration  of  four  years,  if  the  plaintiff 
should  be  disposed  to  sell  him  the  land  at  six  dollars  an 
acre,  he  would  purchase  it.  At  the  end  of  the  time,  the 
plaintiff,  in  a  letter  that  referred  to  the  defendant's  agree- 
ment, said  that  he  had  elected  "  to  accept  your  offer,  and 
shall  be  pleased  to  execute  the  necessary  transfer  of  title, 
&c."  The  defendant  refused  to  accept  a  deed  that  was 
tendered,  or  to  pay  the  price. 

Judge  Geover,  giving  the  opinion,  said  that  the  evi- 
dence showed  that  the  plaintiff  was  not  bound  to  sell.  It 
was  manifest  that  no  contract  to  sell,  valid  by  the  statute, 
had  been  made,  and,  indeed,  the  plaintiff  had  made  no 
verbal  agreement  to  sell.  Of  the  contract  upon  which  the 
action  was  brought,  the  opinion  said :  **  It  is  not  a  contract 
for  the  sale  of  the  land  or  any  interest  therein,  but  an  ob- 
ligation assumed  by  the  defendant,  for  a  sufficient  consider- 
ation, to  purchase  in  future  at  a  specified  price,  in  case  the 
plaintiff  shall  elect  to  sell.  The  signature  of  the  plaintiff 
to  such  a  paper  would  be  but  an  idle  ceremony.  Section 
8  applies  only  to  contracts  where  some  obligation  is  as- 
sumed by  the  owner,  and  not  at  all  to  contracts  like  the 
present."  After  the  case  of  McWhorter  v.  McMahan  (10 
Paige^  386),  which  was  cited  in  Cammeyer  o.  United  German 
Lutheran  Churches  (2  Sandf.  Oh.  186) ;  Chancellor  Wal- 
vroRTH,  in  National  Fire  Insurance  Co.  v.  Loomis  (11 
Paige^  431),  said :  ''It  may  be  proper  to  remark,  however, 
that  the  present  statute  of  frauds  does  not  require  the  writ- 
ten contract  or  memorandum  of  a  sale  to  be  signed  by  the 
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purchaser,  but  it  is  required  to  be  subscribed  by  the  party 
by  whom  the  sale  is  to  be  made  (2  H.  8,  136  §  8)." 

If,  however,  section  8  does  not  embrace  an  agree- 
ment to  purchase  or  take,  then  it  is  not  invalid  or  void 
because  not  written,  for  irrespective  of  the  statute,  it  could 
have  been  enforced. 

To  enforce  such  an  agreement  it  would  be  necessary 
to  show  a  consideration.  A  sufficient  consideration  would 
be,  under  Justice  v.  Lang,  a  verbal  promise  to  sell  or  trans- 
fer, although  such  promise  could  not  be  enforced.  Justice 
V.  Lang  (52  If,  Y.  323),  declined  to  review  the  deter- 
mination of  the  same  case  in  42  N.  T.  493,  that  a  promise 
void  in  law,  made  by  one  party,  was  a  good  consideration 
for  a  promise  made  by  the  other. 

My  opinion,  however,  is  that  the  parties  did  not  intend, 
by  their  verbal  arrangement,  that  Dash  should  transfer  to 
the  defendant,  any  interest  in  real  estate  or  the  rents  and 
profits  thereof,  within  the  meaning  of  the  statute.  It  was 
their  intention  that  all  the  interests  in  the  land  as  real 
property  should  remain  in  Dash,  and  that  none  of  them 
should  be  transferred  to  the  defendant.  It  is  necessary  to 
refer  further  to  the  facts  to  perceive  what  the  real  agree- 
ment of  the  parties  was. 

Dash  was  to  pay  the  consideration  of  the  deed  to  him. 
The  defendant  was  not  to  pay  any  part  of  it,  excepting  so 
far  as  that  might  result  from  an  accounting  under  the 
agreement  to  bear  half  of  the  possible  loss. 

The  plainfiflf  rendered  to  the  defendant  an  account  re- 
specting the  premises.  The  court  found  that  the  defendant 
promised  to  pay  one  half  of  the  loss  that  the  account  dis- 
closed. It  may,  therefore,  be  taken  that  the  things  done 
by  Dash,  as  shown  by  the  account,  were  such  as  the 
parties  to  the  agreement  intended  should  be  done.  The 
money  paid  by  Dash  as  the  consideration,  the  interest  on 
mortgage,  the  taxes,  the  repairs,  also  paid  by  him,  were 
charged,  and  the  rents,  and  the  amount  received  on  the 
final  sale,  were  credited,  and  one  half  of  the  loss  was 
charged  to  each.    There  was  nothing  in  this  inconsistent 
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with  Dash's  having  and  retaining  all  the  title  and  all  the 
rents,  so  long  as  either  remained  real  estate.  When  the 
land  was  turned  into  money  on  a  sale,  the  money  ceased  to 
be  real  estate,  and  an  agreement  as  to  it  was  not  within  the 
statute.  The  same  is  true  of  rents,  after  they  issue  from 
the  land  and  become  personal  property  in  the  hands  of  the 
owner.  Furthermore,  it  was  not  the  meaning  of  the 
parties  that  the  defendant  should  have  any  title  to  or 
specific  interest  in  the  proceeds  after  they  had  become  per- 
sonal property,  but  the  various  amounts  were  to  be  used 
for  items  in  account. 

Against  this  view  are  the  words  of  the  parties,  as  found 
by  the  court,  that  they  would  be  and  "become  jointly  and 
equally  interested  in  the  property."  Evidently  these  are 
not  terms  of  art,  intended  to  describe  any  estate  or  defined 
interest  in  land,  and  as  it  was  the  intention  of  the  parties 
that  Dash  should  remain  as  owner  of  the  whole  fee  and 
recipient  of  all  the  rents,  it  cannot  be  said  that  by  these 
words  they  intended  that  Dash  should  make  any  trans- 
fer to  the  defendant.  The  joint  and  equal  interest  meant, 
was  such  as  would  exist  solely  in  the  agreement  made  by 
words  immediately  following  those  that  have  been  stated, 
viz:  "and  would  divide  any  profit  or  bear  any  loss  that 
might  arise  therefrom  equally."  That  is,  the  interest  in- 
tended by  the  parties  was  not  an  estate  or  an  interest  as 
described  in  section  8. 

The  principle  used  to  show  that  the  parties  did  not  con- 
tract for  any  interest  in  real  estate,  is  that  which  is  used 
in  respect  of  things  growing  in  the  soil  or  attached  to  the 
soil. 

Kent,  in  a  note  (3  Corn/ni.  46),  says  of  cases  of  agree- 
ments as  to  timber,  crops,  roots,  &c.  :  "The  rule  to  be 
drawn  from  the  cases  would  seem  to  be  that  if  the  subject 
matter  of  the  contract  was  not  to  be  severed  and  delivered 
as  a  chattel,  but  was  a  right  in  the  soil  to  grow  and  bring 
the  same  to  maturity  and  a  right  of  entry  to  cut  and  take 
it,  was  a  part  of  the  contract,  the  case  falls  within  the  4th 
section  of  the  ^English)  statute  of  frauds.    But  when  the 
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agreement  was  for  the  tree,  grass  or  crop,  when  severed  from 
the  soil,  and  which  were  growing  at  the  time ;  or  if  the  con- 
tract was  for  the  annual  produce  of  cultivation  and  labor, 
or  for  emblements  at  maturity,  and  to  be  taken  by  entry, 
the  case  falls  within  the  17th  section  of  the  (English)  statute. 
This  is  the  same  as  saying  that  it  is  not  within  the  8th  sec- 
tion of  our  statute,  and  we  have  no  concern  with  the  statute 
relating  to  personal  property. 

In  Frear  v.  Hardenbergh  (5  Johns.  272),  the  defendant 
was  the  owner  of  land,  on  which  the  plaintiflF  had  tortiously 
entered  and  made  improvements,  such  as  building.  The 
defendant  had  commenced  an  action  of  ejectment,  in  which 
he  was  finally  successful.  During  its  progress  he  verbally 
agreed  with  the  plaintiff  to  pay  him  for  the  improvements. 
Uhder  ordinary  circumstances  these  improvements  were 
real  estate.  The  court  held  the  promise  not  binding,  as 
it  had  no  consideration,  but  was  of  the  opinion  that  it  was 
not  void  by  the  statute  of  frauds.  The  opinion  was  "  that 
it  was  not  a  contract  or  sale  of  land,  tenements  or  heredita- 
ments or  any  interest  in  or  concerning  them,  but  related  to 
the  labor  alone,  which  had  been  bestowed  on  land  under 
the  denomination  of  improvements."  ^'The  contract  in 
such  a  case  does  not  go  to  take  from  the  promisor  any  land 
or  any  interest  in  or  concerning  it.  The  statute  could  have 
in  view  to  avoid  such  agreements  in  relation  to  land  as- 
serted in  parol,  only  when  some  interest  was  to  be  acquired 
in  the  land  itself,  and  not  such  as  were  collateral  and  by 
which  no  kind  of  interest  was  to  be  gained  by  the  agree- 
ment in  the  land."  A  reference  to  the  case,  shows  that 
this  was  not  said  on  the  ground  that  a  man  cannot  acquire 
an  interest  in  land  which  is  already  his  own.  The  ground 
of  these  views  is  that  the  contract  was  in  respect  of  matter, 
before  they  entered  into  and  became  real  estate.  The  case 
was  cited  in  Benedict  v,  Beebe  (11  Johns.  145) ;  Lower  «. 
Winters  (7  Cow.  263). 

In  Fraser  v.  Child  (4  B  D.  Smith,  153),  the  facts  are 
correctly  stated  in  the  head-note.  "  When  A.,  having  pur- 
chased an  interest  in  real  estate,  sold  under  executions 
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against  a  third  party,  and  being  unable  to  make  payment 
at  the  required  time,  obtained  the  money  from  B.  and  as- 
signed to  him  the  sheriff's  certificate,  held,  that  a  parol 
agreement  that  the  purchase  should  be  a  joint  affair,  and 
that  (the  property  being  found  incumbered  by  a  prior 
judgment,  a  dower  interest  and  a  mortgage)  B.  should  take 
proceedings  to  make  title  by  obtaining  an  assignment  of 
the  mortgage  and  reselling  under  foreclosure,  A.  promising 
to  pay  half  of  any  deficiency  or  Ipss  which  might  finally 
result,  was  a  valid  contract,  not  within  the  statute  of 
frauds.  The  court  considered  that  it  was  not  a  contract  to 
create  or  surrender  any  interest  in  land.  Judge  Inoraham 
used  this  illustration:  *'If  A.,  the  owner  of  a  lot  of 
ground,  procured  from  B.  $1,000,  and  conveyed  the  lot  to 
him  on  the  parol  understanding  that  if  B.  sold,  and  it  did 
not  bring  $1,000,  he  would  pay  the  deficiency,  there  would 
be  no  doubt  that  B.  could  recover  such  deficiency,  and  that 
the  statute  of  frauds  would  not  apply."  It  is  manifest 
that  if  a  promise  to  pay  a  difference  between  a  certain  sum 
and  another  sum  that  shall  be  the  amount  of  the  proceeds 
of  land,  in  case  the  latter  shall  be  the  lesser,  is  a  valid  prom- 
ise, then  there  is  sufficient  consideration  for  it,  in  a  prom- 
ise to  pay  the  difference  if  there  shall  be  a  gain. 

In  Pierrepont  v.  Barnard  (6  N.  F.  279),  there  were 
standing  trees  on  land  of  plaintiff.  The  plaintiff  verbally 
authorized  or  licensed  the  defendant  to  go  upon  the  land, 
and  cut  the  trees  and  sell  the  lumber,  all  of  which  he  did. 
The  court  said  that  the  entry  and  cutting  down  were  by 
license,  which  did  not  need  a  writing  under  the  statute, 
and  that  they  thereupon  became  personal  estate,  and  the 
verbal  arrangement  of  the  parties  attached  to  them  in  that 
character. 

Other  illustrations  might  be  found  in  the  cases  of 
agreements  made  verbally  in  respect  of  fixtures,  which  but 
for  the  agreement  would  be  real  estate.  The  agreements 
may  prevent  their  being  real  estate  or  may  refer  to  them 
as  detached  from  the  realty,  and  in  either  case  an  interest 
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in  land  is  not  dealt  in  (Dabois  o.  Kelly,  10  B.  S.  C  B. 
496). 

Such  an  arrangement  as  the  present  one  could  not  be 
used  for  an  evasion  of  the  statute,  the  fact  being  that  it 
could  be  consummated  without  transferring  to  the  defend- 
ant any  interest  in  real  estate,  and  his  not  receiving  any 
interest  being  immaterial  to  the  accounting  and  its  result. 

That  an  agreement  to  bear  losses  and  share  profits  that 
may  result  from  the  disposition  of  property,  will  not  of  it- 
self create  an  interest  in  the  property  is  shown  in  Coleman 
V.  Eyre  (45  N.  T.  38).  The  plaintiff  was  interested  to  the 
extent  of  one  fourth  in  the  profits  or  losses  of  a  shipment 
of  coffee,  undertaken  by  him  jointly  with  other  parties.  It 
will  be  observed,  therefore,  that  he  was  possessed  of  a 
cTiose  in  action  in  respect  of  the  adventure.  While  the 
adventure  was  on  foot,  it  was  mutually,  agreed  between  the 
plaintiff  and  the  defendant  that  the  defendant  should 
have  one-half  interest  in  the  plaintiff,  one-fourth  inter- 
est in  the  adventure.  In  other  words,  the  agreement  was 
that  in  consideration  of  the  plaintiff's  promising  to  account 
to  the  defendant  for  half  of  the  profits  in  case  of  success, 
the  defendant  undertook  to  bear  half  of  the  loss  in  the  con- 
trary event.  It  was  a  clear  case  of  mutual  promises,  and 
the  obligation  of  each  party  was  a  good  consideration  for 
that  of  the  other.  The  opinion  said  :  '^  The  agreement 
was  not  within  the  statute  of  frauds.  It  was  not  an  agree- 
ment for  the  sale  of  any  personal  property  or  chose  in  ac- 
tion, but  an  executory  agreement  whereby  one  party  under- 
took to  bear  one  part  of  a  possible  loss  in  consideration 
of  a  share  of  an  expected  profit." 

I  am  of  opinion  that  the  present  agreement  of  the  de- 
fendant was,  for  the  same  reasons,  valid  and  supported  by 
consideration. 

There  was  an  objection  made  that  the  agreement  was 
non-assignable,  and  that,  therefore,  the  plaintiff  took  no 
interest  in  it  under  the  general  assignment  made  by 
Dash  and  his  firm.    Devlin  v.  Mayor  (63  N.   T.  8),  shows, 
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however,  that  such   an  executory  contract   is  assignable, 
and  this  is  implied  in  Coleman  v.  Eyre,  already  cited. 

The   judgment    should    be  reversed,  and  a    new  trial 
ordered,  with  costs  of  appeal  to  abide  event. 

Fbesdman  and  O' Gorman,  JJ.,  concur. 


CHARLES  SNOWDON  et  al..  Respondents  x.  WIL- 
LIAM H.  GUION,  Appellant. 

Marine  Inauranee, — Perils  of  the  eea,  —  Construetion  of  the  phrase  **  directly  hy 
a  Ma.'' — General  printed  clause  in  policy  as  affected  by  special  written 

daute: 

The  merits  of  this  cftse  involve  a  construction  of  the  phrase  in  the  policy 
''directly  by  a  sea."  The  policy  had  in  its  printed  part  the  usual  clause 
'touching  the  adventures  aud  perils  which  the  said  assurers  are  con- 
tented to  bear  and  take  upon  themselves,  they  are  of  the  seas,  &c." 
The  phrase  in  view  **  directly  by  a  sea"  was  in  the  following  written 
provision,  **  liable  only  for  loss  of  animal  or  animals  caused  directly  by  a 
sea,  stranding,  sinking,  burning  or  collision,  &c." 

Heldj  that  the  word  **seas"  in  the  general  provision  has  no  specific  or 
limited  reference  to  the  ocean  as  a  body  of  water.  It  is  in  contrast  to 
land,  and  refers  to  contingencies  of  living  and  trading  upon  water  as  dis- 
tinguished from  living  and  trading  on  land»  The  particularization  of 
one  of  the  perils  of  the  sea  in  a  written  clause,  to  which  the  general 
clause  being  printed  becomes  subordinate  or  inoperative,  will  not  for 
that  reason,  affect  the  application  of  the  maxim  *'  causa  proxima^  non 
remota  speetatur,''^ 

In  the  present  case  the  loss  happened  as  follows  :  The  cattle  insured  were 
stowed  below  the  upper  deck,  in  the  forward  steerage  and  on  the  forward 
part  of  the  main  deck.  On  the  18th  of  February  the  wind  increased  to  a 
gale,  with  a  high  sea  running.  The  vessel  labored  and  rolled  heavily 
and  shipped  such  quantities  of  water  that  the  decks  were  flooded  and 
all  the  hatches  had  to  be  battened  down.  This  condition  of  things  con- 
tinued for  ten  days.  The  cattle  were  thrown  down  violently,  and  in 
some  cases  thrown  completely  out  of  their  stalls  and  into  other  stalls  on 
top  of  other  cattle.  One  hundred  and  fifty-six  head  died  from  being 
bruised  and  from  exhaustion,  and  those  not  killed  were  very  much  bruised 
and  unable  to  stand  upon  their  legs,  so  that  some  had  to  be  hoisted  on 
shore  at  the  end  of  the  voyage.  The  evidence  established  that  the  cause 
of  the  death  of  the  cattle,  and  of  their  beiog  bruised  and  unable  to  stand, 
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was  the  severity  of  the  sea,  from  the  continuance  of  the  gale  by  and  from 
which  the  cattle  were  tumbled  and  tossed  about  aa  described,  and  some 
evidence  was  given,  tending  to  show  that  some  of  the  cattle  died  from 
want  of  air,  the  hatches  being  battened  down.  There  was  no  evidence 
that  any  water  reached  them,  or  that  any  suffered  injury  from  the  direct 
action  of  water  upon  them. 
Mdd,  that  the  general  tossing  and  laboring  of  the  steamer,  that  caused  the 
injury  to  the  cattle,  and  the  loss  claimed  was  not  the  result  of  a  sea  in 
the  sense  of  the  policy  and  its  special  written  clause  *' liable  only /or  hn 
of  animal  or  animals  caused  directly  by  the  sea  but  was  the  result  of  the 
general  commotion  of  the  sea  and  of  the  winds,  and  defendants  were  not 
liable  for  the  loss. 

Before  Sedgwick,  Ch.  J.,  aud  O' Gorman,  J. 

Decided  March  3,  1884. 

This  case  is  an  appeal  from  a  judgment  entered  in 
favor  of  the  plaintiff  upon  a  verdict  of  a  jury. 

The  action  was  upon  a  policy  of  marine  insurance  against 
loss  of  cattle  shipped  on  board  the  steamer  '*  Greece,"  from 
New  York  to  London. 

The  facts  in  the  case  appear  in  the  opinion  of  the  court. 

Treadwell  Cleveland  and  Joseph  H.  Choate^  for  appel- 
lant.— The  contracting  parties  did  not  intend  that  these 
words,  ''directly  by  a  sea"  should  cover  a  loss,  such  as 
that  described  in  the  testimony.  It  is  the  intention  of  the 
parties,  the  purpose  and  understanding  which  they  had 
in  common,  which  must  be  ascertained  and  followed  by 
the  court  (Knapp  v.  Warner,  57  N,  Y,  668;  Staperhorst 
V.  Wolflf,  35  Super,  Ct.  25  (affirmed  66  N,  Y,  590);  Reading 
V.  Gray,  37  Super  Ct  79  ;  Stokes  v.  Richnagel,  38  Super. 
Ct.  368  ;  Clark  v.  N.  Y.  Life  Insurance  Co.,  64  N.  Y.  33; 
White  V.  Hoyt,  73  JV.  Y,  508,  511  ;  Reynolds  v.  Commerce 
Fire  Ins.  Co.,  47 iV^.  Y  604  ;  Booth  v.  Cleveland  Mill  Co.,  74 
Id.  81). 

Irrespective  of  the  intention  of  the  parties  in  using  these 
words,  the  words  themselves  ^^  directly  by  a  sea,^^  as  dis- 
tinguished from  ^^the  perils  of  the  sea^^^  do  not  include 
the  perils  from  which  the  loss  in  question  happened. 


SNOWDON  V.    GUION.  139 

Respondents'  Points. 

Each  word  in  this  added  clause  mnst  be  given  its  fall 
and  appropriate  force.     The  language  is  : 

1.  ''Directly"  not  indirectly. 

2.  ''A''  not  ''^A^sea." 

3.  "  A  sea,"  not  the  seas." 

To  construe  the  words  "directly  by  a  sea,"  to  mean  a 
succession  of  seas,  a  sto^m,  or  '*a  heavy  sea,"  or  a  cross 
sea,"  or  "  a  violent  sea,"  as  these  expressions  are  used  by 
nautical  men,  is  not  to  distinguish  them  from  "perils  of 
the  seas,"  but  to  make  the  two  expressions  mean  the  same 
thing. 

If  they  are  to  be  construed,  as  meaning  such  a  stormy 
succession  of  waves  as  this  vessel  met  with,  why  were  they 
put  in  the  policy  at  all  ?  Why  not  make  the  policy  read 
so  that  the  printed  words  "perils  of  the  sea"  should  be  in 
force  ? 

The  word  "sea"  was  used  in  contradistinction  from 
"seas,"  and  in  the  meaning  of  the  word,  as  defined  by 
Webster  and  Worcester,  "a  wave,  a  billow,  as  to  ship  a 
sea  ;"  "a  high  sea  or  billow,  a  surge,  as  a  vessel  ships  a 
sea  ;"  and  the  word  "directly"  was  used  in  contradistinc- 
tion from  indirectly,  and  in  the  sense  of  without  interposi- 
tion, as  a  sea  boarding  the  vessel  and  killing  or  drowning 
the  animal,  or  knocking  it  up  against  an  obstruction,  and 
thus  killing  it. 

JraD,  Warren^  for  respondents. — The  defendant  became 
liable  on  this  policy  for  damages  caused  "  directly  by  a 
sea."  Before  these  words  were  inserted  in  the  policy,  the 
defendants  were  "  liable  only  for  loss  of  animal  or  animals 
caused  directly  by  stranding,  sinking,  burning  or  collision, 
and  amounting  to  5  per  cent."  Had  not  the  above  limita- 
tion been  inserted  in  the  policy,  the  defendants  would  have 
been  liable  under  their  policy  for  "  perils  of  the  seas." 

We  therefore  claim  that  the  limitation  for  loss  caused 
''by  perils  of  the  seas"  was  so  far  restored  by  the  words 
inserted  that  the  defendants  are  liable  for  any  loss  caused 
proximately  by  a  sea,  or  the  sea.    1st.  In  marine  insurance 
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the  underwriter  only  agrees  to  indemnify  against  losses 
caused  by  the  ''direct  and  violent  operation  of  the  perils 
insured  against"  {Arnold  on  Ins.  657).  The  risk  here  as- 
sumed was  loss  '*by  a  sea."  It  was  not  strengthened  or 
weakened  or  changed  by  the  word  "directly,"  because  the 
''direct  or  proximate"  operation  of  the  sea  would  be  in- 
ferred if  the  word  "  direct  "  was  left  out.  2d.  The  loss  in 
this  case  was  caused  by  the  direct  or  proximate  action  of 
the  sea.  "  By  a  sea  "  is  here  meant  a  wave,  or  waves,  not 
water  in  separation,  but  in  bodies,  raised  by  the  winds. 
All  the  cases  hold  that  a  loss  resulting  from  the  violent 
motion  of  the  ship,  knocked  about  by  the  waves,  whether 
or  not  one  or  more  intermediate  agents  come  between  the  ma- 
terial of  the  ship  and  the  property  lost,  is  a  loss  by  a  peril  of 
the  sea  {Arnold  on  Ins.  664).  Lawrence  v.  Aberdein  (5  Bam. 
A  Aid.  107),  was  a  case  where  horses  and  asses  were  in- 
sured, with  a  stipulation  against  loss  by  mortality.  In  a 
violent  storm  they  died  by  severe  bruises,  lacerations  and 
injuries,  caused  by  the  pitching  and  rolling  of  the  vessel. 
Held,  that  it  was  a  loss  by  a  peril  of  the  sea,  and  not  by 
mortality  within  the  proper  meaning  of  this  word,  as  used 
in  the  policy. 

Best,  J.,  says:  "Here  the  injury  to  the  animals  arose 
directly  and  immediately  from  the  violence  of  the  tempest, 
or  in  other  words  from  the  perils  of  the  sea."  Qabay  u. 
Lloyd  (3  B.  &  C.  793)  was  on  a  policy  on  horses  "  war- 
ranted free  from  mortality  ;"  on  the  voyage,  in  consequence 
of  a  storm,  the  horses  broke  down  the  partitions  between 
them,  kicking  and  bruising  each  other  so  much  that  they 
died.  Held,  a  loss  by  perils  of  the  sea.  Montoya  v.  Lon- 
don Assurance  Co.,  6  Exch.  451,  the  ship  was  loaded  with 
tobacco  and  hides.  In  consequence  of  bad  weather  the 
hides  were  wetted  and  became  putrid,  and  damaged  the 
tobacco  by  the  odor,  although  the  water  did  not  touch  the 
tobacco.  Held,  that  the  loss  of  the  tobacco  was  by  a  peril 
of  the  sea.  "  Underwriters  are  liable  for  a  loss  arising  im- 
mediately out  of  the  perils  of  the  sea,  such  as  the  wind  and 
waves,  although  remotely  from  the  mismanagement  and 
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negligence  of  the  master  and  seamen  (Walker  t).  Maitland, 
5B.  <feA171;  Bishop  t>.  Pentland,  7  Jd.  219).  '*In  case 
of  the  concurrence  of  different  causes,  to  one  of  which  it 
is  necessary  to  attribute  the  loss,  it  is  to  be  attributed  ro 
the  efficient  predominating  peril,  whether  it  is  or  is  not  in 
activity  at  the  consummation  of  the  disaster"  (1  Phillips 
<m  iTis.  §§  1182-1134;  Coit  t).  Smith,  3  Johns.  Cas.  16.) 

By  the  Couet. — Sedgwick,  Ch.  J. — The  defendant 
made  a  motion  for  a  new  trial  upon  the  minutes.  The 
motion  was  denied,  but  as  no  order  was  entered  upon  this 
denial,  no  appeal  from  it  can  be  taken  and  the  questions 
appropriate  to  a  review  ef  such  an  order,  cannot  be  exam- 
ined here. 

The  merits  of  the  case  involve  a  construction  of  the 
phrase  in  the  policy  ''directly  by  a  sea." 

The  policy  had  in  its  printed  part  the  usual  clause,  as 
to  the  perils  of  the  seas,  that  is  ''touching  the  adventures 
and  perils,  which  the  said  assurers  are  contented  to  bear 
and  take  upon  themselves,  they  are  of  the  seas,  &c." 

The  phrase  in  view,  "directly  by  a  sea,"  was  in  the  fol- 
lowing written  provision,  "  liable  only  for  loss  of  animal  or 
animals,  caused  directly  by  a  sea,  stranding,  sinking,  burn- 
ing or  collision,  &c." 

The  appellant  argues  that  the  phrase  was  inserted  in  the 
general  policy,  after  this  particular  indorsement  was  made, 
and  was  intended  to  be  applied  to  future  shipments  only. 
The  position  cannot  be  maintained.  The  circumstantial 
evidence,  considered  with  the  conflict  of  direct  evidence, 
supports  the  verdict  of  the  jury,  on  this  issue. 

As  to  the  construction  of  the  phrase  it  is  first  observed 
that  while  a  peril  of  loss  caused  directly  by  a  sea  is  a  par- 
ticular risk  that  would  have  been  embraced  in  the  general  ^ 
provision  as  to  perils  of  the  sea,  if  that  had  remained  effec- 
tive in  the  policy,  it  is  not  because  the  word  "seas"  is  thw 
plural  of  the  word  sea.  Policies  generally  have  "peril  of 
the  seas,"  but  writers  upon  insurance  and  judges,  often 
use  as  an  equivalent  "  peril  of  the  sea."  The  word  "  seas  " 
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in  the  general  provision  has  no  specific  or  limited  reference 
to  the  ocean  as  a  body  of  water.  It  is  contrasted  to  land. 
It  refers  to  the  peculiarities  of  the  contingencies  of  living 
and  trading  upon  water,  as  distinguished  from  living  and 
trading  upon  land.  It  is  certainly  true,  that  the  particu- 
larizing of  one  of  the  perils  of  the  sea,  in  a  written  clause, 
to  which  the  general  clause,  being  printed,  becomes  subor- 
dinate or  inoperative,  will  not,  for  that  reason,  aflfect  ihe 
application  of  the  maxim,  causa  proxima  non  remota 
spectatur.  The  full  force  of  this  consideration  is  not  in- 
consistent with  ascertaining  what  particular  peril  was 
described,  whether  it  arose  in  fact,  and  whether  the  loss 
was  caused  by  it, 

The  definitions  of  dictionaries  seem  to  give  what  is  the 
use  of  the  word  *'sea"  among  seafarers  as  well  as  among 
people  generally.  Webster  makes  sea  to  mean  a  wave,  a 
billow,  as  to  ship  a  sea  ;  the  swell  of  the  ocean  in  a  tempest ; 
motion  or  agitation  of  the  water's  surface.  Palconer'3 
Marine  Dictionary  by  Burney  says:  ''Sea  is  variously 
applied  by  sailors,  to  a  single  wave,  to  the  agitation  pro- 
duced by  a  multitude  of  waves  in  a  tempest,  or  to  their  par- 
ticular progress  or  direction.  Thus  they  say,  '  we  shipped 
a  heavy  sea,  there  is  a  quiet  sea  in  the  offing,  the  sea  sets 
to  the  southward.'  Hence  a  ship  is  said  to  head  the  sea, 
when  her  course  is  opposed  to  the  direction  or  setting  of 
the  surges."  This  is  given  after  sea  is  defined  as  a  separate 
word  to  mean  "  that  vast  tract  of  water  encompassing  the 
wrhole  earth,  more  properly  called  ocean,"  and  also  as 
another  word,  ''more  properly  used,  for  a  particular  part 
of  the  ocean,"  as  "  The  Irish  Sea,  The  Mediterranean  Sea, 
The  Baltic  Sea,  The  Red  Sea." 

There  may  be  doubt,  that  parties  to  such  contract  could 
accurately  state  the  difference  betwreen  the  articles  "a" 
and  *'  the,"  yet  if  they  use  one  or  the  other  in  a  way  that 
exhibits  a  discrimination  in  fact,  that  discrimination  must 
have  its  proper  weight. 

Writers  on  language  say  that  the  definite  article  always 
grows  out  of  a  demonstrative  pronoun,  the  indefinite  out  of 
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the  numeral  one  ;  that  an  or  a  is  the  numeral  one  ;   the  is 
the  demonstrative  that. 

The  parties  meant  by  a  peril  of  ''a  sea"  not  a  peril  of 
the  sea  that  might  be  in  the  winds  as  well  as  in  the  water, 
but  a  risk  connected  with  a  movement  of  the  water  of  the 
sea.  As  it  was  described  as  a  or  one  sea,  the  intention  was 
to  designate  some  part  of  the  water,  for  example  a  wave, 
of  which  there  might  be  several,  each  of  which  would  be  a 
different  object  from  the  general  body  of  water  and  would 
involve  its  peculiar  or  characteristic  risk. 

A  sea,  in  the  sense  of  a  general  agitation  of  the  water 
or  waves,  was  not  meant,  because  that  is  a  collective  term, 
embracing  many  waves,  and  it  ceases  to  be  applicable  when 
the  individual  waves  which  compose  it  are  intended  to  be 
designated.  A  loss  could  not  occur  from  the  particulars, 
considered  collectively,  but  only  from  their  proper  indi- 
vidual effects. 

I  do  not  mean  that  the  parties  confine  themselves  to  a 
wave  specifically,  but  they  intended  a  definite  and  sepa- 
rated part  of  the  general  body  of  water,  and  a  risk  that 
wcnild  be  peculiar  to  that,  and  a  loss  that  might  be  definite 
ly  traced  from  that. 

The  general  rule,  that  the  peril  insured  against  must  be 
the  causa  proxiina  of  the  loss,  to  justify  a  recovery,  is  now 
to  be  taken  into  consideration.  In  reality  this  rule  gives 
only  a  general  principle,  and  furnishes  no  information  as 
to  what  is  meant  by  a  proximate  cause.  In  this  case,  it 
may  at  this  point  be  suflBlcient  to  say  that  the  particular 
peril  described  must  be  the  immediate  cause  of  the  loss. 

But  the  use  of  the  word  "  directly"  has  a  relevancy  to 
the  special  application  of  the  maxim.  It  is  not  to  be 
taken  as  if  the  parties  were  giving  a  definition  of  the 
maxim  as  embodying  a  general  principle.  Its  connections 
show  that  it  was  not  used  as  a  term  of  art,  but  as  a  word 
descriptive  of  a  possible  fact,  of  a  sea  not  indirectly  but 
directly,  in  a  point-blank  manner,  as  it  were,  causing  the 
loss.  In  another  aspect  it  exhibits  the  intention  of  the 
parties  in  such  a  light  that  the  maxim  must  have  a  strict 
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construction,  instead  of  the  liberal  construction  usoal  in 
the  cases  of  insurance.  In  Til  ton  v.  The  Hamiton  Fire  Ins. 
Co.  (1  Bosw.  378),  Judge  Dukr  said  :  "Strictly  speaking, 
the  proximate  cause  is  that  which  immediately  precedes 
and  directly  occasions  a  loss." 

The  meaning  of  the  parties  may  appear  more  definitely 
by  a  reference  to  the  subject  matter  of  the  loss  to  be  in- 
sured against.  Before  making  the  policy,  doubtless  the 
parties  had  in  mind  what  risks  the  insurers  would  take, 
and  what,  the  insured,  under  ordinary  circumstances.  The 
insurer  would  not  take  risks  of  loss  that  would  arise  in  the 
nature  of  the  thing  insured  in  the  ordinary  situations  of  a 
sea  voyage  (1  Parsons'  Mar.  Ins,  541).  The  memorandum 
articles  are  selected  on  the  ground  of  the  likelihood  of  their 
being  in  a  different  state  at  the  end  of  the  voyage,  from  that, 
at  the  beginning  when  no  extraordinary  peril  has  caused  the 
difference.  In  this  particular  case,  the  ordinary  motion  of 
a  vessel  would  be  likely  to  throw  animals  down  and  lessen 
their  value  or  endanger  their  lives. 

In  the  note  (2  Parsons^  Mar.  Ins.  94),  it  is  said  that  the 
difference  of  risk  pertaining  to  different  kind  of  goods  has 
been  recognized  in. insurance  business,  for,  at  least,  three 
or  four  centuries.  "The  ordinance  published  in  Florence 
in  1526,  says  :  ^That  under  the  name  of  merchandise  shall 
not  be  understood  slaves,  fruits,  horses,  corn,  wine,  salted 
fish,  &c.'  " 

It  would  be  evident,  too,  that,  in  extraordinary  circum- 
stances, animals  would  be  from  the  pitching  and  tossing  of 
a  vessel  more  exposed,  than  merchandise,  to  great  damage. 
They  would  be  unable  to  control  their  motions  when  once 
oflf  their  feet  and  to  regain  a  safe  position.  This  would  be 
due  to  their  conformation.  These  considerations  would 
prompt  a  selection  of  a  cause  of  loss  to  be  insured  against, 
which  excludes  the  contingency  of  a  loss,  due,* for  the 
most  part,  to  the  helplessness  of  animals  that  has  been  re- 
ferred to,  and  yet  would  give  indemnity,  when  loss  was 
suffered  directly  from  it,  although  then  their  helplessness, 
might  to  a  certain,  but  not  great  extent,  contribute  to  the 
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final  loss.  A  loss  that  follows  the  direct  action,  npon 
animals,  of  a  sea,  shipped,  wonld  as  practically  as  possible 
distribute  between  the  parties  the  risks  each  would  be  likely 
and  willing  to  take.  This  has  a  further  force,  when  the 
fact  is,  that  before  the  words  *'bya  sea  "were  inserted, 
the  clause  stood  *Moss  caused  directly  by  stranding,  sink- 
ing, burning  or  collision  and  amounting  to  6  per  cent.'^ 

In  the  present  case,  the  loss  happened  from  the  follow- 
ing  circumstances.    The  cattle  were  stowed  below  the  up- 
per deck  in  the  forward  steerage  and  on  the  forward  part 
of  the  main  deck.     On  February  18  the  wind  increased  to 
a  gale,  with  a  high  sea  running.    The  vessel  labored  and 
rolled  heavily  and  shipped  such  quantities  of  water  over 
all,  that  the  decks  were  flooded  and  all  the  hatches  had  to 
be  battened  down.    This  state  of  things  continued  for  ten 
days,  about.  The  voyage  was  from  February  14  to  March  3. 
The  eflfect  upon  the  cattle  was  that  they  were  thrown  down 
violently,  and  in  some  cases  thrown  completely  out  of 
their  stalls.    One  hundred  and  fifty-six  died  from  being 
bruised  and  from  exhaustion.     Some  of  the  cattle  were 
tossed  out  of  their  stalls  and  thrown  into  other  stalls  on  top 
of  other  cattle.   The  master  of  the  vessel  testified :  *^  Q.  yf^s 
the  cattle  being  tumbled  about  in  the  way  you  have  de- 
scribed, the  cause  of  their  death  ?    A.  Tes,  I  consider  that 
it  was.     Q.  What  was  the  cause  of  the  death  of  the  cattle, 
the  whole  cause  of  it  ?    A,  The  cause  of  the  death  of  the 
cattle  was  the  severity  of  the  sea  at  the  time.    Q.  What 
was  the  effect  on  the  cattle  that  were  not  killed?    A.  They 
were  very  much  bruised  and  unable  to  stand  on  their  legs, 
and  some  of  them  had  to  be  hoisted  ashore."    There  was 
some  evidence  tending  to  show  that  some  of  the  cattle  died 
from  want  of  air,  the  hatches  having  been  battened  down. 
None  of  the  cattle  suffered  injury  from  any  direct  action  of 
the  water  upon  them.    There  was  no  evidence  that  any 
water  reached  them.    I  am  of  opinion  that  the  genend 
tossing  and  laboring  of  the  steamer,  which  caused  the 
injury  to  the  animals  was  not  the  result  of  a  sea,  in  the 
sense  of  the  policy  but  ©f  the  general  commotion  of  the  sea 
Vol.  XVin.— 10 
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and  of  the  winds,  and  that  for  these  reasons  the  defendants 
were  not  liable  for  the  loss,  on  the  evidence  as  given. 

The  learned  court  was  led  to  the  opinion  that  the  policy 
did  not  value  the  interest  insured  because  the  indorsement 
did  not  value  but  only  named  an  amount  insured.  It, 
however,  seems  to  me  that  the  general  policy  made  special 
provisions  that  it  should  be  a  valued  insurance  by  or 
through  the  means  of  indorsements  that  should  simply 
contain  amounts  of  insurance.  This  provision  was  *' en- 
dorsements valued  at  the  same,  provided  they  do  not  vary 

from  the more  than per  cent.,  and  the  sound 

value  at  the  place  of  destination  is  not  to  be  deemed  to 

exceed i)er  cent,  on  purchasing  price  at  the  shipping 

port."  As  the  blanks  for  these  percentages  were  not 
filled  in,  it  is  argued  that  the  whole  clause  was  not  agreed 
to.  It  seems  to  me,  that  as  the  proviso  was  separable  from 
the  rest,  and  introduced  for  the  benefit  of  the  insurers,  it 
became  ineffective  for  any  purpose  as  a  proviso,  without 
aflFecting  the  main  clause  which  it  followed.  There  was 
moreover  an  Independent  subsequent  clause,  which  had  an 
unqualified  meaning.  ^^The  said  goods  and  merchandise 
hereby  insured  are  valued  at  as  indorsed."  And  again,  if 
there  be  ambiguity,  the  application  made  and  signed  by 
the  insured  and  signed  by  the  insurers  provided  for  a 
valued  policy  in  the  words,  ''enter  on  open  policy,  &c., 
$9,600  on  i  interest,  &c.,  valued  at  sum  insured.^'  If  there 
be  a  valued  policy,  the  value  of  the  cattle  saved  would  prop- 
erly be  deducted  from  the  valuation.  Under  some  cir- 
cumstances, this  might  call  only  for  a  modification  of  the 
verdict,  but  on  the  whole  case  there  should  be  a  new  trial. 

Judgment  reversed,  with  costs  of  appeal  to  abide  event. 

O' Gorman,  J.,  concurred. 
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LOUIS  CASPER,  Respondbnt,  v.  EDWIN  WALLACE, 

ET   AL.,  ApPELLANTS- 

Verdiet  of  jury  directed  Jy  court. — AUaehmmt  levied  upon  chose  of  action, — Con- 
version  of  cheeks,  fade  constituting. 

Defendants  made  their  check  payable  to  the  order  of  A.  who  indorsed  and 
delivered  it  to  B.  (the  plaintiff)  who  presented  it  at  the  bank  upon 
which  it  was  drawn  for  certification,  which  was  refused,  and  the  party 
offering  the  check  was  directed  to  go  to  the  defendants,  makers  thereof, 
and  upon  presentation  of  check  to  defendants  they  wrote  another 
check  payable  to  the  order  of  A.  and  delivered  it  to  B.,  at  the  same  time 
mutilating  the  original  check  by  tearing  off  the  names  of  the  defend- 
ants. Plaintiff  demanded  a  check  payable  to  his  order,  and  being  refused, 
then  demanded  tlie  return  of  the  original  check,  and  was  refused.  Bield, 
that  these  facts  stated  in  detail  in  the  case,  constituted  a  conversion  of 
the  original  check. 
In  an  action  by  the  creditors  of  A.,  in  which  an  attachment  issued,  the 
sheriff  claimed  to  levy  upon  the  original  check  in  the  hands  of  defend- 
ants but  did  not  take  possession  of  same,  but  told  defendants  to  keep 
it  for  him:  Held,  that  this  action  of  the  sheriff  did  not  constitute  a  levy, 
as  lie  did  not  take  the  check  into  his  actual  custody  {Code  Civ,  Pro, 
§§  648,  649) ;  also  that  by  the  act  of  conversion  by  defendants  the  char- 
'  acter  of  the  check  was  destroyed,  and  ceased  to  be  a  chose  in  action 
liable  to  levy,  &c. 

Before  Sedgwick,  Ch.  J.,  and  O' Gorman,  J. 

Decided  March  8,  1884. 

Appeal  by  defendants  from  judgment  entered  upon  ver- 
dict of  jury  in  favor  of  plaintiff. 

The  action  was  for  damages  for  conversion  of  check. 

The  court  directed  a  verdict  for  plaintiff.  The  facts  in 
the  case  appear  fully  in  the  opinion  of  the  court. 

Blumenstiel  &  Hirsch^  for  appellants. 

Stern  &  Meyers^  for  respondent. 

By  the  Court.— Sedgwick,  Ch.  J. — ^The  following  facts 
appeared  in  testimony.  The  defendants,  through  one  of 
their  firm,  bqught  in  Washington,  of  one  Strasburger,  his 
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stock  of  goods  for  cash,  about  January  10,  1882.      The 
"agreement  implied  was  that  in  part  payment  of  the  cash, 
he  should  give  to  Strasburger,  the  defendants'  check  on  a 
jbank  in  New  York,  for  $3,600.    For  the  purpose  of  draw- 
ing  such  a  check,  Strasburger  handed  to  him  a  blank 
check  on  a  Washington  bank.     He  struck  out  the  name  of 
the  bank,  but  intentionally  omitted  to  write  in  the  name 
of  defendants'  bank.     And  also  intentionally,   instead  of 
the  true  date  of  the  bargain,  he  wrote,  December  10,  1882. 
Strasburger  did    not  perceive   these   things  at  first,  but 
shortly  after  the  defendant's  departure  from    the    place 
noticed  that  the  bank  had  not  been  named,  but  noticed 
that  only.    Strasburger  sent  the  check  by  a  messenger 
to  the  defendant  before  he  left  town,  and  the  defendant 
wrote  in  the  name  of  the  bank — **The  Ninth  National 
Bank," — but  intentionally  took  the  opportunity  to  strike 
from  the  check  the  words  ''  to  order."    Th^  defendant,  at 
the  time  of  giving  the  check  in  the  first  instance,  had 
arranged  with  the  attorney  of  Strasburger,  that  the  latter 
should  the  next  morning,  call  at  defendant's  store  in  New 
York  and  obtain,  in  place  of  the  check  given,  a  regular 
check  of  defendants.     The  attorney  went  on  the  car  to  New 
York  the  same  day.    The  plaintiff,  his  stepson,  met  him  on, 
his  arrival  and  went  with  him  to  the  hotel  where  he  stop- 
ped.    There  he  asked  the  plaintiff  to  give  him  the  plaint- 
iff's  check  for  the  check  in  question.    The  plaintiff  did 
not  know  for  what  purpose  the  attorney  wanted  the  check, 
nor  did  he  ask  him.    The  attorney  as  a  witness  explained 
that  his  object  was  to  get  money  as  early  as  possible 
the  next  morning,  for  the  purpose  of  paying  certain  cred- 
itors of  Strasburger,  who  was  in  a  failing  or  actually  insol- 
vent condition.     On  the  morning  of  the  11th  January,  one 
of  the  defendants  went  to  the  bank,  and,  according  to  his 
testimony  :     **  I  asked  them,  if  this  check  were  presented, 
they  should  come  down  and  bring  the  checks  and  I  would 
give  regular  checks,  as  they  agreed  in   Washington,  that 
they   would   take."     On    the  same  morning,  the  plaintiff 
went  to  defendant's  bank  and   asked   that  the  check  in 
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qaestion  be  certiiied.  The  cashier  said  that  he  was  not 
familiar  enoagh  with  the  signature,  and  also  because  the 
name  of  the  bank  was  written  above  an  erasure,  he  would 
not  certify  it,  but  that  plaintiff  should  go  down  to  defend- 
ants' office  and  if  they  wanted  it  paid,  they  would  send  a 
messenger  and  then  the  bank  would  pay  it.  The  plaintiff 
told  Strasburger's  attorney  of  this  and  the  two  went  to  de- 
fendant's office.  As  to  what  was  then  done,  one  of  the 
defendants  testified  that  the  two  came  in.  The  attorney, 
and  not  the  plaintiff  was  in  possession  of  the  check.  The 
attorney  said  he  had  been  to  the  bank  and  they  did  not 
know  him  up  there,  and  had  told  him  he  had  better  get  an- 
other check.  The  defendant  took  the  check  in  question 
and  directed  his  clerk  to  draw  a  check  for  the  same 
amount  to  the  order  of  Strasburger.  The  attorney  took 
this  check  and  was  going  out.  Before  he  turned  back  the 
defendant  tore  off  the  signature  to  the  check  in  this  action. 
Then,  the  attorney  said,  "  I  want  this  check  made  out  to 
my  order  as  attorney  for  Strasburger.  I  have  not  any  time 
to  lose,  and  if  you  don't  do  that  I  shall  have  to  send  the 
check  to  Washington  and  have  to  stay  here  until  I  get  the 
money."  The  defendant  answered  that  he  supposed  he 
would  have  to  do  that.  The  attorney  asked  the  defendant 
to  give  him  back  the  other  check,  because  the  signatures 
were  torn  off.  The  attorney  then  went  out  and  in  about  an 
hour  returned  and  said  *'some  one  by  the  name  of  Casper 
owned  that  check."  The  plaintiff,  Mr.  Casper,  was  not 
there  at  the  time.  That  was  the  first  time,  the  attorney 
mentioned  the  name  of  plaintiff  in  connection  with  that 
check.  The  plaintiff  and  his  witnesses  thoroughly  contra- 
dicted the  testimony  given  by  the  defendant  who  was 
a  witness.  But,  as  the  case  was  taken  from  the  jury,  the 
most  favorable  construction  of  the  whole  evidence  is  due 
to  the  defendants. 

The  same  day  or  the  next,  certain  parties  in  an  action 
against  Strasburger,  procured  an  order  of  attachment 
against  his  property.  The  deputy  sheriff  served  on  the 
defendants  a  copy  of  the  attachment.    He  swore  he  did  not 
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take  the  check  into  his  possession  bat  he  saw  the  check  at 
defendants'  office  and  told  one  of  them  to  keep  it  for  him. 

This  action  is  for  a  conversion  of  the  check,  from  wliich 
the  defendants  tore  off  the  signature. 

One  of  the  defenses  is,  ^^  that  the  check  referred  to  in 
the  said  complaint,  prior  to  the  commencement  of  this 
action,  belonged  to  one  Hart  L.  Strasbnrger  of  Washing- 
ton, and  that  the  same  was  delivered  to  the  defendants,  by 
the  attorney  of  the  said  Strasburger,  and  in  lien  thereof, 
the  said  defendants  delivered  to  said  attorney  another 
check  of  like  amoant,  which  check  has  never  been  returned 
to  said  defendants."  It  will  be  observed  that  the  tendency 
of  defendant's  testimony  is  to  support  this  defense. 

A  second  defense  is,  that  Strasburger,  being  the  owner 
of  said  check  and  claiming  to  be  entitled  to  the  amount 
thereof,  was  at  the  time  of  the  alleged  conversion,  indebted 
to  various  parties  for  goods  sold,  in  amounts  alleged  in  the 
answer,  and  in  all  more  than  $3,600,  that  actions  were  com- 
menced by  said  parties  in  this  state,  and  that  in  them,  orders 
of  attachment  of  the  property  of  Strasburger  were  duly 
made,  and  under  them,  tbe  sheriff  did  attach  and  levy  upon 
all  property  of  Strasburger  in  the  possession  of  these 
defendants,  including  any  check  given  to  said  Strasburger 
or  tbe  plaintiff,  his  agent,  and  the  moneys,  if  any  due  and 
owing  thereunder. 

p  Some  of  the  objections  to  the  plaintiff's  recovery  in  this 
case  depended  upon  the  check  in  question  not  being  a  nego- 
tiable instrument,  one  of  the  defendants  having  stricken 
from  the  check  the  words  ''  or  order."  The  defendant,  who 
was  a  witness,  swore  that  the  paper  being  in  his  possession 
for  another  purpose,  he  struck  these  words  out.  He  did 
so  tortiously  and  could  not  by  such  an  act  without  the  agree- 
ment of  the  other  party  change  the  character  of  the  chose 
in  action.     No  further  attention  need  be  given  to  this. 

Before  the  Code  of  Civil  Procedure  it  was  the  law,  that 
"  a  debt  evidenced  by  a  negotiable  security,  whether  due 
or  not,  so  long  as  it  is  in  the  hands  of  the  attachment  debtor, 
can  be  attached  by  serving  the  attachment  upon  the  maker 
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of  the  secnrity  "  (Bills  v.  National  Park  Bank  of  N.  Y.,  89 
N.  T.  843). 

Under  the  Code  Civ.  Pro.  §  648,  the  attachment  may  be 
levied  upon  a  cause  of  action  arising  upon  contract  includ- 
ing a  promissory  note  or  other  instrument  for  the  payment 
of  money  only,  negotiable  or  otherwise,  whether  past  due 
or  yet  to  become  due,  and  by  section  649  this  levy  must  be 
made  upon  an  instrument  for  the  payment  of  money,  by 
taking  the  same  into  the  sheriff's  '^actual  custody." 

If  Strasburger  were  plaintiff  it  would  become  essential 
to  the  defense  to  establish  that  the  chack,  alleged  to  have 
been  converted,  had  been  taken  into  the  actual  custody  of 
the  sheriff.  In  this  case  the  first  defense  is,  that  the  check 
in  this  action  had  been  delivered  by  Strasburger  to  the 
defendants  and  in  lieu  thereof  another  check  was  given, 
and  the  testimony  shows  that  the  defendants  immediately 
destroyed  the  character  of  the  check  delivered  to  them  by 
rearing  off  the  signature,  showing  that  they  assumed  they 
were  the  owners  of  that  check  and  entitled  to  do  that  act. 
The  check  ceased  to  be  a  chose  in  action  belonging  to  Stras- 
burger and  became  a  piece  of  paper  belonging  to  the  defend- 
ants. It  was,  of  course,  on  this  defense  true,  that  the 
sheriff  did  not  levy  upon  any  debt  due  by  defendants  to 
Strasburger.  If  there  were  no  levy  the  defense  falls.  The 
defendants  would  not  have  been  in  danger  of  paying  a  debt 
twice,  for  on  the  basie  of  their  defense,  the  sheriff  or  the 
plaintiff  in  the  attachment  could  not  recover  on  the  des- 
troyed or  satisfied  check,  nor  on  the  original  indebtedness 
or  the  second  check,  until  the  latter  had  been  taken  by 
levy. 

To  make  the  semblance  of  a  defense,  it  would  be  neces- 
sary for  the  defendants  to  admit,  that  their  contrivance  had 
failed  and  that  Strasburger  through  his  attorney  did  not  de- 
liver the  check  to  them,  but  th^t  through  their  failure  to  de- 
stroy the  check  competently  as  against  Strasburger  the 
check  maintained  its  character  as  an  evidence  of  debt  due 
by  them  that  was  levied  upon,  and  that  they  did  convert 
it,  but  that  the  levy  was  a  defense.     Such  a  defense  would 
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fail,  if  it  appeared  that  the  plaintiff  and  not  Strasboiger 
owned  the  check.  There  was  no  qoestion  for  the  jury,  as 
to  whether  the  plaintiff  had  paid  $3,600  for  the  check. 
The  evidence  was  abundant  as  to  that,  not  only  from  the 
plaintiff  but  from  Strasburger's  attorney,  corroborated  by 
strong  circumstances.  If  it  be  admitted  that  there  were 
suspicious  circumstances,  so  far  as  Strasburger  or  his  attor- 
ney's action  was  concerned,  there  was  no  attempt  to  prove 
that  plaintiff  had  any  notice,  that  the  transfer  of  the  check 
to  him,  was  made  for  any  fraudulent  purpose.  But  I  do 
not  perceive  that' there  were  any  facts  that  tended  to  estab- 
lish any  fraud  upon  the  part  of  Strasburger  or  his  attorney. 
The  only  possible  fraud  would  be,  that  Strasburger  did  not 
intend  to  devote  the  proceeds  of  the  check  to  payment  of 
creditors ;  but  there  was  no  attempt  to  prove  this,  except 
by  asking  the  attorney  what  he  did  with  the  proceeds  of 
the  check  given  by  plaintiff.  This  was  overruled,  as  to 
what  he  did,  but  he  testified  that  he  had  been  instructed 
to  pay  it  to  one  of  the  creditors  of  Strasburger. 

If  the  intention  of  Strasburger  and  the  attorney,  had 
been  to  thwart  a  surmised  purpose  of  the  defendants,  to 
prevent  Strasburger  devoting  the  proceeds  of  the  check  to 
paying  one  set  of  debts  rather  than  the  one  favored  by  the 
defendants,  it  was  not  fraudulent.  Nor  would  it  be  fraudu- 
lent to  thwart  a  purpose  on  the  part  of  creditors,  to  levy 
upon  property,  if  the  disposition  in  fact  of  the  property 
were  not  otherwise  fraudulent. 

The  judgment  should  be  affirmed,  with  costs. 

O'GoBMAK,  J.,  concurred. 
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PATRICK  McDERMOTT,  Plaintiff,  v.  J.  T.  Mc- 
DONALD AND  EDWARD  KILDUPP,  JOHN  MUR- 
PHY, AND  JOHN  NESBIT,  Respondents,  and 
JOHN  J.  BOWES,  AND  CHARLES  M.  BOWES, 
Appellants. 

Aetim  to/ar^eiUm  a  meehania^  Urn  filed  under  the  PubUe  Warke  Lien  Att— 
Lawe  of  1878,  ehap.  816. 

In  an  action  brought  to  foreclose  a  mechanics'  lien  filed  under  chapter  816, 
Laws  of  1878,  in  which  the  plaintiff  has  filed  a  lis  pendent  with  the 
comptroller,  it  is  not  necessary  for  a  lienor  made  a  defendant  in  such  an 
action,  and  named  as  such  in  the  lis  pendens  filed  by  the  plaintiff,  to 
thereafter  bring  a  separate  action  on  his  own  claim  and  lien,  and  file  a 
notice  of  the  pendency  thereof  with  the  comptroller. 

If  such  a  lienor  appears  and  answers  in  the  action  brought,  and  sets  forth 
his  claim  and  lien,  he  is  entitled  in  the  absence  of  other  objections  to  a 
judgment  in  said  action  according  to  the  date  of  filing  his  lien,  when  all 
parties  who  have  filed  claims  and  liens  are  made  parties  defendants,  and 
have  appeared  and  answered  the  claims  at  that  point  of  time  become  the 
subject  of  adjudication.  The  court  must  determine  their  validity,  their 
amounts,  and  their  priority  as  liens. 

Before  Sedgwick,  Oh.  J.,  Tbuax  and  O' Gorman,  J  J. 

Decided  March  8,  1884. 

Appeal  in  an  action,  begun  under  the  provision  of  chap- 
ter 816  Laws  of  1878,  in  relation  to  the  enforcement  of 
claims,  upon  money  due  by  the  city  of  New  York  to  con- 
tractors. The  appeal  is  by  defendants  whose  claim  was  by 
the  judgment  postponed  to  the  claim  of  respondents,  other 
defendants. 

The  plaintiff  had  filed  his  claim,  brought  an  action 
within  ninety  days  from  the  time  of  such  filing  and  within 
the  same  time,  filed  notice  of  pendency  of  the  action, 
fle  made  the  appellants  and  respondents  parties.  Before 
the  beginning  of  this  action  the  appellants  and  respondents 
had  filed  claims.     Before  said  time,  the  appellants  had 
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filed  their  claim,  and  within  ninety  days  had  brought  an 
action  for  the  enforcement  of  such  claim  and  filed  notice 
of  its  pendency.  They  made  parties  defendant,  the  plaint- 
iff in  the  present  action  and  the  respondents.  By  order 
nnder  the  provisions  of  the  act,  the  two  actions  were  cx)n- 
solidated,  and  the  parties  proceeded  in  the  present  action. 
The  respondents  did  not  within  ninety  days  from  the 
time  of  filing  their  claims  begin  an  action  for  its  enforce- 
ment. After  ninety  days  they  filed  another  claim  but  of 
like  substance,  and  began  an  action.  The  adjudication  in 
the  present  action,  did  not  embrace  such  other  claim. 

The  referee  decided  that  the  respondents,  having  been 
made  parties  defendant  to  the  present  proceeding  before 
ninety  days  had  elapsed  from  the  filing  of  their  claim, 
although  they  had  not  begun  an  action  to  enforce  their 
claim,  or  filed  notice  of  its  pendency,  were  entitled  to  be 
paid  biafore  the  appellants  who  had  filed  their  claim  after 
the  respondent's  claim  had  been  filed. 

The  referee  found  that  the  present  plaintiff  begun  his 
action  within  ninety  days  from  the  time  of  filing  his  claim 
and  before  the  expiration  of  ninety  days  from  the  time  the 
respondents  had  filed  their  claim. 

The  following  opinion  was  delivered  by  the  referee : 

Charles  A.  Jackson,  Referee. — ^The  evident  intent  of 
the  legislature  was  to  consolidate  the  trial  of  all  valid  and 
subsisting  liens  in  one  action,  thereby  avoiding  multiplic- 
ity of  suits. 

The  first  question  that  arises  is  as  to  whether  the  action 
having  been  properly  commenced  by  the  plaintiff,  and  he 
having  filed  a  notice  of  lis  pendens  within  ninety  days 
from  the  filing  of  his  lien  in  this  action,  such  filing  inures 
to  the  benefit  of  such  of  the  defendants  as  have  appeared 
and  answered  herein  without  having  filed  a  notice  of  lis 
pendens. 

Section  4  of  the  act  says,  ''No  lien  provided  for  in  this 
act  shall  be  binding  on  the  property  therein  described, 
unless  an  action  be  commenced  within  ninety  days  from 
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the  filing  of  the  same,  and  a  notice  of  pendency  of  said 
action  be  filed  with  the  financial  officer  of  the  city.'^ 

In  my  opinion  the  words  "an  action"  refer  to  the  par- 
ticulaf  lien  spoken  of,  and  the  word  "  thereon  "  is  clearly 
understood  as  following  the  words  *•  an  action." 

It  then  follows  that  each  and  every  lien  must  be  enforced 
by  action,  and  notice  of  pendency  of  snch  action  must  be 
filed  with  the  financial  officer  of  the  city. 

Now  does  the  act  anywhere  else  provide  that  anything 
else  may  stand  in  the  place  and  stead  of  these  requirements  ? 

Section  *t  says,  ''  the  plaintiff  must  make  all  parties 
who  have  filed  claims^  the  contractor,  and  the  said  city 

parties  defendants But  all  parties  who  have  filed 

claims  under  this  act  may  by  answer  in  such  action  set 
-forth  the  same,  and  the  court  in  which  the  action  is  brought 
may  decide  as  to  the  extent,  justice,  and  priority  of  the 
claims  of  all  parties  to  the  action." 

The  word  **may  "  here,  as  applied  to  the  court,  clearly 
should  be  construed  ''must."  That  is  to  say,  the  correct 
interpretation  of  the  latter  part  of  this  section  would  seem 
to  be,  that  as  to  all  parties  who  have  availed  themselves  of 
the  privilege  of  coming  in  and  setting  up  their  claims  by 
answer,  the  court  must  decide  as  to  their  extent,  justice,  and 
priority. 

The  next  section  8  provides  that  the  court  in  which  the 
action  is  brought  shall  determine  the  validity  of  the  lien 
.  .  and  shall  render  judgment  directing  that  the  said  city 
shall  pay  over  to  the  claimants  ....  whose  claims  or  liens 
it  shall  hold  to  be  valid  and  just,  in  the  order  of  their  priority 
as  determined  by  said  court  ....  so  much  of  said  funds 
....  as  will  satisfy  their  liens  or  claims. 

These  sections  all  show  the  intent  of  the  act  to  be,  that 
an  action  should  determine  the  extent,  validity,  and  justice 
of  the  liens  of  all  the  claimants  against  the  fund. 

Section  13  provides  that  the  lien  may  be  discharged  as 
follows :  .  .  .  .  Second,  by  lapse  of  time,  when  ninety 
days  have  elapsed  since  the  filing  of  the  claim.     Third,  by 
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satisfaction  of  any  judgment  that  may  be  rendered  in 
actions. 

In  my  opinion  the  commencement  of  any  action  on  any 
one  of  several  claims,  in  which  action  the  other  claimants 
are  made  and  become  parties  and  present  their  claims  af- 
firmatively as  by  answer,  as  by  section  7  is  provided,  is  th« 
commencement  of  an  action  to  enforce  each  and  every  of  said 
claims  within-  the  meaning  of  the  law  ;  and  when  such  an 
action  is  commenced  the  ninety  days  does  not  run  as  against 
the  claimants,  parties  thereto,  whose  claims  were  with  re- 
spect to  time  valid,  at  the  time  of  the  commencement  of 
such  action. 

.  The  filing  of  a  lis  pendens  is  no  essential  part  of  the 
validity  of  the  claim.  A  claim  that  is  just  may  be  enforced 
by  suit,  as  we  have  seen.  The  filing  of  the  lis  pendens  is 
simply  to  give  notice  to  the  financial  officers  of  the  city 
that  the  claim  is  being  enforced,  being  brought  before  the 
court  for  adjudication.  Now  of  what  conceivable  use 
would  the  filing  of  a'dozen  notices  of  the  pendency  of  the 
same  action  be  to  the  financial  officers  of  the  city  ?  It  would 
in  my  judgment  be  useless. 

I  am  aware  that  the  courts  have  ever  interpreted 
mechanics'  lien  acts  with  great  strictness,  but  I  do  not  think 
that  strictness  of  interpretation  inconsistent  with  the  opinion 
hereby  indicated.  ^ 

The  legislature  intended,  in  my  judgment, 

1st.  To  make  it  necessary  that  a  lien  shall  be  filed. 

2d.  That  an  action  to  enforce  the  same  within  ninety 
days  should  be  brought. 

8d.  That  in  an  action  brought  by  a  claimant  under  a  lien, 
all  other  claimants,  who  have  filed  liens,  shall  be  made 
parties,  that  such  other  claimants  may  then  set  up  their 
^  claims  Jby  answer,  and  that,  in  the  words  of  the  Buffalo 
Mechanics'  Lien  Act,  Laws  of  1880,  vol.  1,  chap.  143,  §  8, 
''when  a  claimant  is  made  a  party  defendant  to  any  action 
brought  to  enforce  any  other  lien,  such  action  shall  be 
deemed  an  action  to  enfore  the  lien  of  such  defendant  who 
is  a  claimant  within  the  provisions  of  this  section,"  and  the 
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court  shall  tken  proceed  to  determine  the  justice  and 
priority  of  such  liens. 

4th.  That  one  notice  of  pendency  of  such  action  should 
suffice. 

This  conclusion  has  not  been  reached  without  much 
doubt. 

The  defendant  Smith  not  having  interposed  any  answer, 
I  am  of  opinion  that  he  has  presented  no  issue  to  be  deter- 
mined by  the  court,  and  that  he  has  lost  his  lien. 

There  is  no  dispute  as  tp  the  validity  and  priority  of  the 
lien  of  the  plaintiff  McDermott,  and  he  should  have  judg- 
ment therefor. 

Cordon  &  McCrae^  for  appellant. 
Wallace  MacFarlane^  for  respondents. 

By  the  Court.— Sedgwick,  Ch.  J.— I  think  the  learned 
referee  was  correct  in  his  construction  of  the  statute. 

The  statute  has,  as  is  usual  in  such  cases,  matters  that 
require  construction.  Section  4  declares  that  '*  no  lien  pro- 
vided for  in  this  act  shall  be  binding  upon  the  property 
therein  described,  unless  an  action  be  commenced  within 
ninety  days  from  the  filing  of  the  same,  and  a  notice  of  pend- 
ency of  said  action  be  filed  with  the  financial  officer  of  said 
city."  This,  however,  cannot  mean  that  during  the  ninety 
days  there  is  no  lien  or  claim,  for  the  next  section  declares 
that  the  lien  shall  attach  from  the  time  of  filing  the  same  to 
the  extent  of  the  liability  of  the  contractor  for  the  claim  pre- 
ferred, upon  any  funds  which  may  be  due  or  to  grow  due 
to  the  contractor  from  the  city. 

By  section  6  any  person  who  has  filed  the  notice  men- 
tioned in  the  second  section  not  the  fourth  section,  may 
enforce  his  claim  against  the  fund.  By  section  7  the  plaint- 
iff must  make  all  parties  who  have  filed  claims,  the  con- 
tractor and  the  city  parties  defendant  and  all  parties  who 
have  filed  claims  under  the  act  may  by  answer  in  each  ac- 
tion set  forth  the  same,  and  the  court  may  decide  as  to  the 
extent,  justice  and  priority  of  the  claims  of  all  parties. 


1 
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It  seems  to  be  clear  that,  if  jadgment  were  obtained  in  an 
action  like  the  present  within  ninety  days  from  the  time  the 
first  claim  had  been  filed,  there  would  be  no  ground  for  the 
position  that  a  lienor,  a  party  defendant,  who  had  not 
begun  an  action  and  filed  notice  of  it,  was  not  entitled  to 
judgment  in  his  favor.  It  would  apparently,  be  absurd 
that  a  lienor  should  be  compelled  to  bring  an  action  and 
file  a  notice  of  lis  pendens  after  judgment  in  his  favor  and 
before  ninety  days  had  expired. 

The  statute  is  mandatory,  as  to  the  court  adjudicating 
upon  claims  of  all  parties  to  the  action.  It  must  deter- 
mine their  validity,  their  amounts,  their  priority.  Of 
course  this  must  refer  to  the  time  of  action  brought,  or  of 
answer  served.  ^ 

When  the  law  requires,  that  the  plaintiff  must  make 
all  parties  who  have  filed  claims — not  who  have  begun  ac- 
tions,— defendants,  the  intention  seems  to  be,  that  the 
claims  shall  at  that  point  of  time,  became  the  subject  of 
adjudication.  If  while  action  was  going  on,  the  claim- 
ants should  be  required  to  begin  an  action  and  file  a  notice 
of  lis  pendens  it  would  be  a  useless  and  vain  thing,  espe- 
cially in  view  of  the  policy  of  section  10,  that  provides 
for  the  consolidation  of  all  actions  brought  under  the  act, 
as  to  the  same  fund. 

If  when  an  action  is  begun,  the  plaintiff  files  notice  of 
its  pendency  making  all  claimants  parties,  then  the  per- 
sons for  whose  benefit  a  notice  of  lis  pendens  may  operate, 
will  have  the  same  notice,  that  there  would  be  if  each 
claimant  began  an  action  and  filed  a  notice  with  the  finan- 
cial officer  of  the  city. 

By  section  13,  a  lien  may  be  discharged,  **  Second,  by 
lapse  of  time,  when  90  days  have  elapsed  since  the  filing 
of  the  claim  and  no  action  shall  have  been  commenced  to 
enforce  the  claim."  This  evidently  refers  to  such  rights 
as  depends  upon  the  mere  filing  of  a  claim  which  consti- 
tutes the  lien.  If  ninety  days  pass  and  no  action  is  begun 
to  enforce  it,  it  is  discharged.  But  it  has  no  reference  to  a 
^case,  where  the  claimant's  rights  do  not  rest  upon  those 
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provisions  that  contemplate  his  own  affirmative  enforce- 
ment of  the  claim,  as  a  phtintiff,  but  do  rest  upon  those 
provisions  that  give  him  a  right,  as  a  defendant  to  have  his 
claim  passed  upon  and  to  obtain  and  enforce  a  judgment  if 
it  be  in  his  favor. 

If  this  last  consideration  be  valid,  Noyes  v.  Burton,  29 
B.  631,  does  not  sustain  appellants  position.  That  case 
did  not  refer  to  the  effect  of  an  adjudication  provided  by 
the  law,  that  regulated  the  mode  of  enforcing  claims  filed 
under  it. 

If  the  court  is  to  pass  upon  the  validity  of  the  claims, 
one  of  the  questions  will  be,  whether  the  lien  has  expired 
by  the  lapse  of  ninety  days  from  the  time  of  filing  and  be- 
fore action  begun  without  the  commencement  of  an  action 
and  the  filing  notice  of  its  pendency. 

Judgment  affirmed,  with  costs. 

Truax  and  O'Goeman,  JJ.,  concurred. 


MART  C.  RANK,  Respondent,  v.  GEORGE  LEVI- 
NUS, IMPLEADKD  WITH  AUGUSTUS  H.  GROTE,  J. 
FREDERICK  GROTE,  and  ADAM  J.  KAPP,  Ap- 

PELLANT. 

Practice  and  plead%ng», — Ejectment y   complaint  in.— Joinder  of  partieSy   and 

causes  of  action. 

The  complaint  described  certain  real  property  and  stated  plaintiff's  title  and 
right  of  possession  to  an  undivided  third  part  thereof,  and  alleged  that 
the  defendants,  Grote  and  Kapp,  had  taken  possession  of  the  whole  of  the 
same,  and  denii^d  all  right,  title,  and  interest  in  tl)e  plaintiff,  etc.,  and  in 
a  separate  section  alleged  that  tho  defendant  Leviuus,  '^is  wrongfully  in 
actual  possession  of  a  portion  of  said  premises,  under  and  by  virtue  of  the 
wrongful  assumption  of  authority  over  said  premises  by  the  other  defend- 
ants herein,  and  in  defiance  of  the  plaintiff's  rights,  and  refuses  to  surren- 
der the  same  after  demand  duly  made  upon  him  for  possession  of  said 
premises." 

DefendantLevinus  demurred  to  the  com plaiDt  on  the  ground,  Ist.  That  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action  against  him, 
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ted.  Misjoinder  of  cause  of  action  and  pnrtiea.  Mtld^  that  on  demarrer 
the  complaint  was  good  under  oar  present  system  of  pleadings. 

Further  hM^  that  though  the  land  of  which,  in  part,  the  appellant  is  in  pos- 
session, is  definitely  described,  but  there  is  indefini tenets  of  that  part, 
this  is  not  ground  of  demurrer. 

It  sAMnify  that  it  furnishes  ground  for  a  motion  to  make  more  definite  and 
certai^. 

Before  Sedgwick,  Ch.  J.,  TRUAxand  O' Gorman,  J  J. 

Decided  March  3,  1884. 

Appeal  by  defendant  Levinns  from  an  interlocutory 
judgment  overruling  his  demurrer  to  the  complaint. 

The  action  was  in  ejectment  against  appellant  and  three 
other  defendants. 

The  complaint  described  the  premises,  and  alleged  that 
the  co-defendants  were  in  the  possession  of  the  same,  and 
also  stated  in  a  separate  and  district  allegation,  that  the  ap. 
pellant  was  in  the  wrongful  possession  of  ^^  a  portion  of  the 
said  premises  under  and  by  virtue  of  the  wrongful  assump- 
tions of  authority  over  said  premises  by  the  other  defend- 
ants." The  appellant  demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  also  for  misjoinder  of  causes  of  action 
and  parties. 

O.  W.  OotterUl^  for  appellant. — The  complaint  as  a 
pleading  wholly  reverses  the  necessary  and  usual  state- 
ment of  a  cause  of  action.  Instead  of  treating  Levinus 
as  the  principal  defendant,  on  account  of  his  posses- 
sion, he  is  regarded  as  a  subordinate  one,  and  is  called 
upon  to  defend,  not  only  as  to  the  property  of  which 
he  has  no  possession,  but  to  pay  damages  for  the  acts  of 
others.  At  common  law  the  right  to  possession  only  was 
the  subject  of  trial  in  ejectment,  and  the  plaintiff  had  no 
right  to  make  a  third  person,  not  in  possession,  a  party 
{WaiCs  Actions  and  Defenses^  title  Ejectment,  vol.  3,  p. 
11,  and  all  elementary  works).  Even  under  the  late  amend- 
ments to  the  Code  the  occupant  must  be  made  defendant  in 
the  action,  and  he  is  the  principal  defendant  {Codey  §  160S). 
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The  plaintiff  may,  however,  make  a  third  person  a  party 
claiming  ownership  if  he  so  desires  (76.  §  1603).  §  1602  is 
merely  declaratoiy  of  the  common  law,  which  only  tried 
the  right  of  possession  ;  while  §  1503  now  allows  the  .trial 
of  the  title.  But  this,  however,  does  not  permit  the  plaint- 
iff to  join  Levinus  in  regard  to  property  with  which  he  has 
no  connection. 

The  defendant  Levinus  being  the  principal  defendant 
and  occnpant,  the  complaint  should  describe  the  property 
occupied  by  him,  so  that  possession  may  be  delivered 
by  virtue  of  the  execution,  failing  to  do  this  is  a  ground  of 
demurrer.  The  Code  requires  it  (see  §  1611),  and  the  im- 
portance of  itisfnlly  explained  in  Budd"t).  Bingham,  18 
Barb.  494.  In  this  action  the  complaint  was  dismissed  on 
the  trial,  and  especial  stress  was  placed  upon  the  point  that 
the  Code  requires  the  property  to  be  described  in  the  ex- 
ecution. 

The  complaint  claims  damages  by  way  of  mesne  profits 
against  the  defendant  Levinus  for  the  acts  of  the  other  de- 
fendants in  regard  to  property  with  which  he  has  no  con- 
nection. 

The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  Levinus.  The  plaintiff  is  a 
tenant  in  common.  By  §  1500  of  the  Code,  she  is  permitted 
to  bring  the  action  as  such,  but  by  §  1616,  and  by  the  com- 
mon law,  it  should  be  shown  that  the  defendants  "actually 
ousted  her,  or  did  something  amounting  to  a  total  denial 
of  her  right"  (Edwards  v.  Bishop,  4  Corns.  61).  There  is 
no  allegation  to  this  effect  in  the  complaint.  It  only 
alleges  that  "the  defendant  refuses  to  surrender  the  same 
after  demand  duly  made  upon  him  for  possession  of  said 
]  premises."  He  had  a  perfect  right  to  refuse  to  surrender 
the  same,  inasmuch  as  he  was  lawfully  in  possession  by 
permission  of  the  other  tenants  in  common.  Plaintiff  was 
not  entitled  to  the  whole  premises  occupied  by  him,  but 
only  to  her  share,  and  it  does  not  appear  that  there  has 
been  any  denial  of  this  right.  In  addition  to  this,  the  com- 
VoL.  X VIII. —11 
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plaint  as  against  Levinus  in  no  respect  answers  the  reqitire- 
nients  of  a  complaint  in  ejectment. 

John  L.  Hilly  for  respondent. — The  complaint  contains 
all  the  elements  of  an  action  in  ejectment.  Plaintiff  alleges : 
title  to  an  undivided  one-third  of  the  premises.  It  is  qaite 
immaterial  whether  she  obtained  her  title  by  descent  or  by 
devise.  A  wrongful  entry,  continued  actual  possession  of 
her  share  by  her  two  brothers  and  Kopp,  a  stranger,  and 
their  wrongful  usurpation,  denial  and  defiance  of  her  rights. 
This  is  plainly  insafficient  as  against  these  defendants. 
See  Cod6,  §§  1500, 1516.  Actual  and  wrongful  possession 
of  a  part,  her  share  in  the  same  property  by  Levinus,  who 
also  denies  and  defies  her  rights.  Independently  of  the 
question  of  joinder,  this  is  enough  against  him.  She  de- 
mands  immediate  possession.    See  Code,  §  1502. 

The  appellant  has  confused  a  mere  matter  of  joinder  of 
parties  defendant,  which  is  not  a  demurrable  defect  {Code^ 
§  488)— with  the  rules  applicable  to  causes  of  action.  His 
chief  ground  of  demurrer  is  that  two  causes  of  action  have 
been  improperly  united,  (a)  We  insist  that  the  complaint 
states  but  one  cause  of  action.  The  precise  point  is  plaint- 
iff's  title.  She  claims  by  descent  and  by  devise.  She 
asserts  but  one  cause,  L  e.,  (1)  title ;  (3)  the  defendant's 
usurpation  and  defiance  and  total  denial  of  her  rights. 
{b)  The  action  is  primarily  against  the  Grotes  and  Kapp, 
who  claim  title  to  the  whole,  and  Levinus  was  properly 
joined  with  them  because  he  '^  has  or  claims  an  interest 
(no  matter  what  interest — some  interest — any  interest)  in 
the  controversy  adverse  to  the  plaintiff"  (Cbefe,  §  447). 
Observe,  it  is  not  an  interest  in  the  entire  cause  of  action, 
but  in  the  controversy.  The  spirit  of  the  present  system 
is  to  avoid  circuity  of  action  and  a  multiplicity  of  suits ; 
to  bring  in  all  the  parties  whose  rights  depend  upon  the 
same  fact  or  rule  of  law,  and  settle  the  controversy,  (c) 
Ejectment  forms  no  exception  to  this  general  rule  relating 
to  mere  misjoinder. 

The  description  of  the  premises  occupied  by  Levinus 
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is  safficiently  definite,  (a)  The  land  itself  is  clearly  des- 
cribed. (&)  The  allegation  is  that  Levinus  occupies  ''a 
portion  of  said  premises-' — thus  bringing  the  case  clearly 
within  §§  1516-7.  (c)  The  cases  of  insufficient  description 
relate  to  lot  or  parcel,  and  not  to  the  parts  of  one  parcel 
which  are  occupied  by  different  parties.  Budd  v,  Bingham 
(18  Barb.  494),  furnishes  an  illustration.  The  special  cir- 
cumstances which  affect  separate  defenses  or  rights  must 
be  brought  in  by  answer  under  §1516. 

By  the  Court. — Sedgwick,  Ch.  J.— The  cases  seem  to 
show  that  in  an  action  to  recover  the  part  of  the  premises 
that  the  complaint  alleges  were  in  the  posseession  of  the 
appellant  Levinus,  it  was  proper  to  join  the  other  defend- 
ants. There  is  enough  to  show  that,  as  alleged,  they  were 
all  jointly  in  possession,  denying  the  plaintiff's  alleged  right 
in  a  manner  that  gave  her  an  action,  if  she  had  title  as  ten- 
ant in  common.  As  the  complaint  would  show  a  cause  of 
action  against  the  appellant  for  some  part  of  the  land,  the 
demurrer  was  properly  overruled  as  to  the  ground  that 
stated  that  no  cause  was  shown, 

As  to  the  point  that  the  complaint  does  not  describe 
with  common  certainty  under  §  1511,  Code  Civ.  Pro.,  the 
part  of  the  premises  that  the  complaint  seeks  to  recover 
from  the  appellant,  my  opinion  is  that  it  is  not  ground  for 
demurrer.  The  land  of  which,  in  part,  the  appellant  is  in 
possession,  is  definitely  described,  but  there  is  indefinite- 
ness  of  that  part.  The  complaint  may  be  indefinite  and 
uncertain,  but  the  remedy  is  a  motion  to  make  it  more  de- 
finite and  certain  by  amendment.  I  do  not  express  any 
opinion  as  to  whether  or  not,  in  this  particular  case,  such  a 
motion  should  be  granted. 

The  other  ground  of  demurrer  is,  that  causes  of  action 
have  been  improperly  united  in  this,  that  an  alleged  cause 
of  action  against  the  defendant  to  recover  a  portion  of  the 
property,  is  united  with  an  alleged  cause  of  action  against 
the  other  defendants  to  recover  another  portion  of  the  prop- 
erty, with  which  the  present  defendant  has  no  connection. 
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The  demurrer  admits  the  facts  stated  in  the  complaint 
It  alleges  that  the  other  defendants  are  in  possession  of  the 
whole  of  the  land  described  in  the  complaint.     For  the 
purpose  of  this  appeal,  it  will  be  considered  that  the  allega- 
tions are  sufBlcient  under  §  1502,  that  declares  that  if  the 
property  is  actually  occupied,  the  occupant  thereof  must  be 
made  defendant.    It  also  alleges  that  the  present  defend- 
ant is  in  possession  of  part  of  the  property  under  the  other 
defendants.    There  is  no  statement  of  the  exact  interest  in 
the  property  that  the  present  defendant  claims.    On  the 
face  of  the  complaint,  the  fact  is  as  to  the  other  defendants 
that  they  have  a  single  unbroken  possession  of  the  whole  as 
one  parcel  of  land.    There  is  no  room  for  saying,  that  the 
complaint  alleges  that  they  hold  one  part  by  itself  and 
another  part  by  itself.     If  they  do,  in  fact,  that  can  be 
alleged  by  answer,  and  then  the  appropriate  consequences 
will  follow.     Nor  does  it  appear  on  the  complaint  that  the 
present  defendant  individually  holds  a  separate  occupation 
of  a  part.    According  to  the  complaint  he  has  a  joint  oc- 
cupation of  part  with  the  other  defendants.    The  complaint 
in  substance  avers  that  the  other  defendants  are  in  occupa- 
tion of  the  whole,  and  the  defendant  is  in  possession  with 
them  of  a  part.     If  the  appellant's  position  is  correct,  the 
plaintiff  would  be  driven  to  an  action  against  the  appellant 
alone,  and  then  another  action  against  the  other  defendants. 
She  ought  to  have  an  action  against  them  jointly,  it  would 
be  admitted  at  least  as  to  the  part  occupied  by  the  appel- 
lant, but  when  a  subsequent  action  should  be  brought  for 
the  other  part  against  the  other  defendants,  it  would  be  a 
serious  question,  as  to  whether  under  the  rule  against  split- 
ting a  cause  of  action,  it  should  not  be  held  that  the  second 
alleged  cause  of  action  had  been  merged  in  the  judgment 
first  obtained. 

It  will  be  noticed  that  this  is  not  the  case  of  an  owner 
being  in  occupation  of  a  part  of  a  single  parcel  of  land, 
and  his  tenant  being  in  possession  of  the  other  part^the 
landlord  having  parted  with  the  occupation  to  him.  By 
the  complaint  the  owner  has  not  left  the  occupation  of  any 
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part.     I  therefore  think,  that  this  is  not  a  case  for  the  ap- ' 
plication  of  rules  that  are  to  be  applied  to  several  pieces  of 
land  held  separately. 

Viewing  the  cause  of  action  as  containing  a  charge  of 
rort  against  the  defendants,  it  may  be  considered  that  the 
actual  tort,  as  to  the  whole  land,  is  participated  in  by  the 
present  defendants'  joint  action  as  to  a  part. 

In  my  opinion  section  447  applies  to  the  case  of  the  ap- 
pellant  as  a  party  who  claims  an  interest  in  the  controversy 
adverse  to  the  plaintiff. 

The  last  ground  of  demurrer  is  therefore  invalid. 

Judgment  afBlrmed,  with  costs. 
Tbuax  and  C  Gorman,  JJ.,  concur. 


MARY  E.  HILL,  Appellant,  v.  HUBERT  O.  THOMP- 
son,  as  commlssioner  of  publio  works  of  the 
City  of  New  York,  Respondent. 

iVino  Torh  OUy, — Oroton  Aqueduct  Department^  rules  and   regulation  as  to 
distribution  of  water. 

The  CommiBsioner  of  Public  Works,  in  the  exercise  of  a  sound  discretion 
may  place  a  water-meter  in  any  building,  in  the  city  of  New  York 
(except  private  dwellings),  where  water  is  furnished  for  business  consump- 
tion, at  the  expense  of  the  owner  or  occupants  of  such  buildings;  and 
thifl  is  so,  though  the  sole  actual  consumption  of  the  water  so  supplied 
is  for  the  uses  of  the  employees,  etc.,  in  said  building.  The  statutes  con- 
ferring this  discretionary  power  upon  the  Commissioner  of  Public  Works 
are  not  unconstitutional. 

The  Department  of  Public  Works,  and  the  Commissioner  thereof,  un4er  the 
Laws  of  1870,  its  successor  ;  the  laws  and  rules  and  regulations  in  regard 
to  water  meters  and  rents  for  water  ;  and  authority  and  power  of  the 
Commissioner  of  Public  Works  in  the  premises,  considered  by  the 
€umrL 

Before  Sedgwick,  Ch.  J.,  Truax  and  O' Gorman,  J  J. 

Decided  March  8,  1884. 


^ 


lt5(J  HILL  V.   THOMPSON. 

Opinion  of  Fresdxan,  J. 

This  action  was  brought  by  the  appellant  to  obtain  an 
injunction  to  restrain  respondent  from  placing  a  water- 
nJeter  upon  the  premises  of  appellant,  known  as  Nos.  26, 
28  and  30  Frankfort  street,  in  the  city  of  New  York,  and 
the  issues  in  the  case  were  tried  at  special  term,  which 
resulted  in  a  judgment  dismissing  the  complaint,  and  this 
appeal  is  from  that  judgment.  The  facts  and  the  points 
of  law  in  the  case  appear  fully  in  the  opinion  of  the  judge 
at  special  term,  referred  to  and  approved  by  the  court,  of 
which  the  following  is  a  copy : 

"This  action  is  brought  to  obtain  an  injunction  re- 
straining the  defendant,  as  Commissioner  of  Public  Works 
of  the  city  of  New  York,  from  placing  a  water-meter 
upon  the  premises  of  the  plaintiff,  known  as  Nos.  26,  28 
and  30  Frankfort  street  in  said  city. 

''  By  chapter  224  of  the  Laws  of  1842,  The  Mayor,  &c., 
were  authorized  to  organize  a  department  with  full  powers 
for  the  management  of  the  Croton  Water  Works  and  distri- 
bution of  the  Croton  water.  Pursuant  to  the  authority 
.  thus  conferred,  the  common  council,  on  September  7,  1842, 
passed  an  ordinance  to  regulate  the  water  works  of  said 
city  of  New  York  (Revised  Ordinances  of  1845,  page  175). 

"By  section  7,  title  2  of  these  ordinances  (page  177),  the 
Croton  Aqueduct  Board  was  directed  to  fix  from  time  to 
time  the  rate  of  rents  to  be  paid  by  the  inhabitants  for  the 
use  of  water,  and  to  prescribe  rules  and  regulations  relative 
to  the  collection  of  such  rates,  such  rates  and  rules  to  be 
subject  to  the  approval  of  the  joint  aqueduct  committee 
of  the  common  council. 

"Chapter  383  of  the  Laws  of  1849  gave  legislative  ap- 
proval to  the  plan  embodied  in  the  ordinance  of  1842,  and 
created  a  Croton  Aqueduct  Department  in  the  city  of  New 
York.  The  eighteenth  section  of  the  act  (page  544)  author- 
ized the  establishment  of  a  scale  of  rents,  to  be  called  '  regu- 
lar rents,'  apportioned  to  different  classes  of  buildings  in 
reference  to  their  dimensions,  values,  exposure  to  fire,  ordi- 
nary uses  for  dwellings,  stores,  shops,  private  stables  and 
other  common  purposes,  number  of  families  or  occupants, 
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for  consamption  of  water,  as  near  as  practicable,  and  author- 
ized the  local  authorities  to  modify,  alter  and  amend  and 
increase  such  scale  from  time  to  time,  and  to  extend  it  to 
other  descriptions  and  establishments.  It  was  provided 
that  such  > regular  rents'  should  become  a  charge  and 
lien  upon  such  houses  and  lost  respectively.  The  nine- 
teenth section  of  the  act  provided  that  hotels,  factories, 
stables  and  livery  stables  and  other  buildings  consuming 
extra  quantities  of  water  might,  in  addition  to  tbe  '  regu- 
lar rents,'  be  charged  with  additional  rents,  to  be  called 
'  extra  rents.'  By  section  27  (which  was  directed  to  be 
printed  on  the  back  of  each  permit)  it  was  provided  that 
the  rules  and  restrictions  for  the  use  of  the  water  printed 
on  each  permit  should  be  notice  to  the  water- takers,  and 
should  authorize  the  execution  and  recovery  of  any  penal- 
ties which  the  Oroton  Aqueduct  Board  might  impose,  in 
addition  to  cutting  oflf  the  use  of  the  water  for  violation  of 
the  rules. 

*'  Under  this  authority,  the  common  council  on  May  1, 
1850,  passed  an  ordinance  establishing  the  scale  of  water 
rents  of  the  Oroton  Aqueduct  Department.  With  some 
amendments,  this  ordinance,  which  may  be  found  in  the 
volume  known  as  the  Revised  Ordinances  of  1869,  page  143 
(see  also  Revised  Ordinances  of  1866,  page  160),  continued 
to  be  the  scale  of  water  rents  in  New  York,  in  actual  opera- 
tion up  to  the  year  1870.  This  ordinance  with  groat  detail 
prescribes  various  rates  of  charges  for  the  several  stores 
and  kinds  of  buildings,  and  for  the  different  classes  of  busi- 
ness that  are  specifically  enumei'ated  ;  and  it  also  provides 
that  a  charge  of  not  less  than  one  cent  for  100  gallons  shall 
be  made  to  allmanufacuring  and  other  businesses  requiring 
a  large  supply  of  water.  All  matters  not  specified  in 
the  ordinance,  are,  by  it,  reserved  for  special  contract  with 
the  Oroton  Aqueduct  Board. 

"Under  this  ordinance  and  the  authority  conferred 
thereby  upon  the  Oroton  Aqueduct  Board  to  make  special 
charges  for  the  use  of  water  in  cases  where  no  rates  are 
fixed,  the  use  of  a  water-meter  was  frequently  resorted  to 
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to  determine  the  actual  consumption  of  water,  and  to  ad- 
just the  charge  to  be  made  or  rent  to  be  demanded  there- 
for. In  such  cases  the  meter  belonged  to  the  city,  and 
when  the  object  of  its  use  was  accomplished  it  was  returned 
to  the  city.  The  exercise  of  this  right  was  recognized  and 
approved  by  the  courts,  and  the  charge  was  held  to  be  a 
rent  and  not  a  tax  (Tread well  v.  Van  Schaick,  30  Barb,  444 ; 
Trustees  of  the  Canon  Street  Baptist  Church  v.  The  Mayor, 
&c.  of  N.  Y.,  1  Hoffman's  Laws,  286). 

**  The  main  difference  between  the  so-called  regular  rent, 
depending  upon  the  size,  character  and  general  use  of  a 
building,  and  the  extra  rent  chargeable  in  the  discretion  of 
the  Croton  Aqueduct  Board  for  extra  consumption,  was, 
that  the  first  constituted  a  lien  upon  the  land,  while  the 
payment  of  the  latter  could  only  be  enforced  by  cutting  off 
the  supply  of  water. 

'*  By  chapter  137  of  the  Laws  of  1870,  entitled  'An  act  to 
reorganize  the  local  government  of  th^'city  of  New  York,' 
a  department  of  public  works  was  created,  to  which  were 
transferred,  among  other  things,  all  the  powers  and  duties 
of  the  Croton  Aqueduct  Board.  The  head  or  chief  oflScer 
of  this  department  was  directed  to  be  known  by  the  title  of 
'Commissioner  of  Public  Works.' 

''By  chapter  383  of  the  Laws  of  1870,  section  13,  the 
Commissioner  of  Public  Works  was  authorized,  in  his  dis- 
cretion, to  cause  water-meters  of  approved  pattern  and  suit- 
able for  the  purpose,  to  be  designated  by  said  Commissioner, 
to  be  placed  in  all  stores,  shops,  hotels,  manufactories, 
public  edifices,  at  wharves,  ferry  houses,  stables,  and  in  all 
the  places  in  which  water  is  furnished  for  business  con- 
sumption by  the  Department  of  Public  Works,  and  all  ex- 
penses for  meters,  their  connections  and  setting,  and  water 
rates,  were  made  a  lien  upon  the  premises  supplied. 

"  By  section  5  of  chapter  574  of  the  Laws  of  1871,  it  was 
provided — 'That  the  said  Commissioner  of  Public  Works 
shall,  from  time  to  time,  establish  scales  of  rents  for  the 
supply  of  Croton  water,  which  rents  shall  be  collected  in  the 
manner  now  provided  by  law.'     This  provision  was  ex- 
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pressly  saved  from  repeal  by  section  119  of  the  Charter  of 
1873  (chapter  336). 

''  The  provisions  of  the  Act  of  1870  were,  with  some  modi- 
fications, incorporated  into  the  Charter  of  1873,  the  seventy- 
third  section  of  which  provides  as  follows  :*....  The 
Commissioner  of  Public  Works  is  hereby  authorized  in  his 
discretion  to  cause  water-meters,  the  pattern  and  price  of 
which  shall  be  approved  by  the  Mayor,  Comptroller  and 
Chief  Engineer  of  the  Croton  Aqueduct,  to  be  placed  in  all 
stores,  workshops,  hotels,  manufactories,  public  edifices,  at 
wharves,  ferry  houseis,  stables,  and  in  all  the  places  in  which 
water  is  furnished  for  business  consumption  by  the  Depart- 
ment of  Public  Works,  except  private  dwellings,  so  that  all 
water  so  furnished  therein  or  thereat  may  be  measured  and 
known  by  the  said  department,  and  for  the  purpose  of  as- 
certaining the  ratable  portion  which  consumers  of  water 
should  pay  for  the  water  therein  or  thereat  received  and 
used.  Thereafter,  as  shall  be  determined  by  the  Commis- 
sioner of  Public  Works,  the  said  department  shall  make  out 
all  bills  and  charges  for  water  furnished  by  them  to  each 
and  every  consumer,  as  aforesaid,  to  whose  consumption 
a  meter  as  aforesaid  is  affixed,  in  ratable  proportion 
to  the  water  consumed,  as  ascertained  by  the  meter  on 
his  or  her  premises  or  places  occupied  or  used  as  afore- 
said. All  expenses  of  meters,  their  connections  and  set- 
tings, water  rates  and  other  lawful  charges  for  the  supply 
of  Croton  water,  shall  be  a  lien  upon  the  premises  where 
such  water  is  supplied  as  now  provided  by  law.     .     .     .' 

"  The  provisions  of  chapter  383  of  the  Laws  of  1870,  and 
of  chapter  336  of  the  Laws  of  1873,  contain  the  only  specific 
expression  of  the  legislative  will  upon  the  subject  of  water- 
meters,  but  they  are  not  necessarily  inconsistent  with  the 
existence  of  the  power  to  place  meters,  exercised  by  the 
Croton  Aqueduct  Board  prior  to  1870,  except  so  far  as  pri- 
vate dwellings  are  coticerned.  The  object  and  effect  of  the 
statute  of  1873  was  not,  therefore,  to  confer  a  new  right  to 
attach  Water-meters  to  the  supply  pipes  of  the  buildings 
where  water  was  consumed,  for  that  right  had  been  pre- 
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viously  exercised  for  many  years  with  the  approval  of  the 
courts.  Its  purpose  is,  as  was  the  purpose  of  the  statute  of 
1870,  to  compel  the  water  taker  to  bear  the  expense  of  the 
introduction  of  a  meter,  and  to  make  such  expense  and  the 
charge  for  extra  consumption  a  lien  upon  the  land.  The 
question  as  to  whether  or  not  the  water  takers  are  using  the 
water  in  such  quantities  that  the  ordinary  rate  insuflSciently 
remunerates  the  city,  is  left  for  the  decision  of  the  Com- 
missioner of  Public  Works  in  the  exercise  of  his  sound  dis- 
cretion, the  only  limits  upon  the  exercise  of  that  discretion 
being  that  the  pattern  and  price  of  the  ipeters  to  be  used 
should  be  approved  by  the  Mayor,  Comptroller,  and  Chief 
Engineer  of  the  Croton  Aqueduct,  and  that  no  meter  should 
be  placed  in  a  private  dwelling. 

"  The  language  of  the  statute  of  1873  is  plainly  applica- 
ble to  the  premises  of  the  plaintiff.  The  buildings  thereon 
are  four  stories  in  height  and  are  used  as  stores,  workshops 
and  manufactories.  Among  the  tenants  are  lithographers, 
a  woodcut  printer,  a  printer  of  newspaper  enveloi)es,  a  com.^ 
posing  printer,  a  book  publisher,  a  printing  ink  store- 
keeper, a  rubber  and  leather  storekeeper,  &c. 

'*  It  is  contended,  however,  that  nevertheless  the  statute 
does  not  apply,  because  all  the  water  used  by  these  tenants 
for  business  purposes,  comes  from  a  tank  on  the  fourth 
floor,  which  is  supplied  with  well  water  by  an  engine  on 
adjacent  premises,  because  the  Croton  water  used  is  used 
only  for  the  purpose  of  drinking  and  washing  hands,  and 
because  the  value  of  the  whole  quantity  of  Croton  water 
thus  actually  consumed  does  not,  according  to  the  estab- 
lished rates,  come  up  to  the  regular  rate  imposed  upon  the 
buildings  as  such,  and  payable  in  any  event.  In  other 
words,  the  claim  is  that  the  Legislature  intended  to  give  to 
the  Commissioner  the  power  to  place  meters  in  stores, 
workshops,  &c.,  only  when  the  water  supplied  to  them  is 
furnished  for  business  consumption.  Such  a  meaning  can- 
not be  given  to  the  language  of  the  statute,  if  regard  is  had 
to  the  ordinary  rules  of  grammatical  construction.  Nor  do 
the  rules  of  statutory  construction  permit  it.    The  sentence 
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in  question,  which  is  plain  of  comprehension  as  it  stands, 
woald  have  to  be  subjected  to  alterations  and  additions 
before  it  could  be  made  to  convey  the  meaning  which  the 
plaintiff  desires  it  should  have.  Such  additions,  for  in- 
stance, would  be  the  words,  *that  is  to  say,'  to  be  inserted 
after  the  word  *  stables,'  or  the  word  'other,'  to  be  in- 
serted before  *  places.'  Besides,  the  adoption  of  the  mean- 
ing contended  for  by  the  plaintiff,  would  lead  to  absurdi- 
ties in  the  practical  enforcement  of  the  statute. 

*' Irrespective,  therefore,  of  the  question  of  actual  con- 
sumption of  Croton  water  for  business  purposes,  the  Com- 
missioner of  Public  Works,  in  the  exercise  of  a  sound  dis- 
cretion, may  place  a  meter  in  any  building  other  than  a  pri- 
vate dwelling,  which  falls  within  one  of  the  classes  of 
buildings  enumerated  in  the  statute,  and  the  occupants  of 
which  have  it  within  their  power  to  use  more  water  than  the 
regular  or  building  rate  covers.  Within  these  limits  no 
court  have  a  right  to  interfere  with  or  control  the  exercise 
of  his  discretionary  power  by  substituting  its  own  judg- 
ment for  his.  It  is  only  when  its  interference  is  necessary 
to  prevent  abuse,  injustice,  or  oppression,  the  violation  of  a 
trust  or  the  consummation  of  a  fraud,  that  a  court  of  equity 
has  power  to  review  the  exercise  of  discretionary  power 
vested  by  law  in  a  public  oflScer  (Davis  v.  The  Mayor,  &c. 
of  N.  Y.,  1  Buer,  498  ;  affirmed  as  The  People,  &c.  v. 
Sturtevant,  9  iV!  T.  263). 

**  The  case  at  bar  presents  no  such  exceptionable  feature. 
The  fact  that  the  tenants  are  restricted  by  the  plaintiff  in 
their  use  of  the  Croton  water  is  not  enough.  This  is  no 
guaranty  to  the  city  that  they  will  always  respect  the  res- 
triction. The  i^ower  and  the  temptation  to  use  the  Croton 
water  in  the  course  of  their  business  ^xist,  and  the  Commis- 
sioner of  Public  Works  is  not  to  be  expected  to  provide  and 
maintain  an  efficient  system  of  espionage  or  regular  inspec- 
tion at  short  intervals  to  prevent  them  from  making  the 
most  of  the  opportunity.  It  is  the  office  of  the  water-meter 
to  prevent  such  a  result. 

'*  True,  no  deduction  will  be  made  from  the  regular  rate 
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if  the  quantity  of  water  consumed,  as  shown  by  the  meter, 
should  amount,  at  meter  rates,  to  a  smaller  rate.  But  if  it 
should  amount  to  a  larger  sum,  the  regular  rate  will  be  de- 
ducted. At  any  rate,  if  the  plaintiff  will  be  as  vigilant 
hereafter  as  she  is  at  present  to  enforce  the  restriction  im- 
posed^upon  her  tenants,  she  will  suffer  no  loss  from  the  in- 
troduction ef  the  meter. 

*'Nor  is  there  anything  in  the  danger  apprehended  from 
a  bursting  of  the  meter.  The  cost  of  properly  protecting 
the  meter  against  frost  is  very  slight,  and  if  properly  pro- 
tected it  will  no  more  burst  in  cold  weather  than  the  lead 
pipe  through  which  the  water  flows  into  the  building.  In 
the  two  instances  given  by  the  plumbers  called  by  the 
plaintiff  where  meters  did  burst,  it  appeared  that  no  pre- 
caution had  been  taken  to  prevent  such  an  accident.  Other 
grounds  have  been  urged,  and  especially  the  change 
wrought  in  the  drainage  facilities  of  the  premises  by  the 
erection  of  the  Brooklyn  Bridge.  I  have  duly  considered 
them  all,  but  fail  to  find  in  them  any  reason  which  would 
justify  an  interference  with  the  discretion  lodged  by  law  in 
the  Commissioner.  The  constitutional  objections  urged 
against  the  statute  conferring  this  discretionary  power  upon 
the  Commissioner  are  clearly  untenable.  The  statute  is  in 
the  nature  of  a  police  regulation.  Its  object  is  not  only  to 
save  money  or  secure  revenue  to  the  city,  but  also  to  en- 
hance the  comfort  and  convenience  of  its  citizens  in  general 
and  to  afford  better  means  of  protection  for  their  property. 
Laws  and  ordinances  relating  to  the  comfort,  health,  con- 
venience, good  order  and  general  welfare  of  the  inhabitants, 
are  comprehensively  styled  police  laws,  and  it  is  well 
settled  that  laws  and  regulations  of  this  character,  though 
they  may  disturb  the  enjoyment  of  individual  rights,  are 
not  unconstitutional  though  no  provision  is  made  for  com- 
pensation for  such  disturbances." 

John  J.  Hill^  for  appellant. 

E.  Henry  Lacomhe  and  Arthur  H.  Masterij  for  respon- 
dent. 
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By  the  Court. — Sedgwick,  Ch.  J.— The  word  "fur- 
nished" in  the  clause  named  *'in  which  water  is  furnished 
for  business  consu  mption"  does  not  embrace  the  idea  of  use. 
It  means  provided  or  offered  for  use.  The  word  consumption 
refers  to  use.  The  clause  means  "in  which  water  is  pro- 
vided for  use,  in  business."  Water,  when  used  in  a  busi- 
ness, must  be  used  through  the  agency  of  some  person  en- 
gaged in  the  business.  The  statute  does  not  discriminate 
between  the  business  nses  as  to  quantity  or  purpose.  If, 
for  any  purpose,  persons  employed  in  the  business,  use 
the  water,  it  is  a  business  consumption.  If  water  is  used 
for  the  business,  in  the  same  methods  and  to  the  same  ex- 
tent as  it  is  generally  by  a  family  in  a  dwelling,  neverthe- 
less the  former  is  a  business  use. 

It  may  be  that  the  statute  intends  to  accomplish  a  cer- 
tain purpose  by  directions  as  to  matters  which  will  sub- 
serve that  purpose  with  certainty,  although  some  of  these 
matters  by  themselves,  it  may  be  imagined  would  not  have 
called  for  legislative  direction.  The  object  may  have  been 
to  secure  a  certain  compensation  for  water  used  in  large 
quantities  in  business,  but  it  being  difficult  to  discriminate 
between  such  conditions  as  in  the  present  would  or  would 
not  show  what  quantity  would  be  used  in  the  future,  the 
direction  was  that  when  the  place  was  devoted  to  business, 
a  water-meter  might  be  placed  to  measure  such  water  as 
could  in  fact  be  used. 

1  therefore  think,  that  if  the  words  water  furnished  for 
business  consumption  qualified  stores,  shops,  &c.,  the  plaint- 
iffs stores  would  be  within  the  section.  I  think,  there  is 
no  such  qualification,  because,  if  there  were  such  an  inten- 
tion, the  general  clause  would  have  covered  the  preceding 
particulars,  and  there  would  have  been  no  need  of  specifi- 
cation. 

The  plaintiff  is  not  obliged  to  have  any  pipes  to  furnish 
water  in  her  premises.  Whether  or  not  she  shall  take  it 
rests  in  her  will.  If  she  choose  not  to  have  pipes,  the  de- 
fendant cannot  place  in  her  premises  a  meter  and  cannot 
subject  her  building  to  the  danger  of  the  meter  leaking  or 
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bursting,  or  to  the  expense  of  the  meter  being  a  lien  npon 
the  real  estate.  If  she  chose  to  take  the  benefit  to  any  ex- 
tent, under  the  statute,  the  benefit  must  be  taken,  in  the 
form  and  with  the  limitations  prescribed  by  the  statute. 
As  the  consequences  are  such  as  she  voluntarily  assumes, 
if  she  allow  the  water  to  be  furnished  at  all,  there  is  no 
ground  for  arguing  that  the  statute  that  gives  the  defend- 
ant certain  powers  or  gives  a  lien  for  the  expense  of  the 
meter  is  unconstitutional,  or  that  damage  to  the  premises 
are  to  be  apprehended  from  the  meter. 

This  case  and  its  facts  and  points  were  so  fully  discussed 
by  Judge  Freedman  in  his  opinion,  now  approved,  that  it 
is  not  necessary  to  proceed  further. 

The  judgment  is  affirmed,  with  costs. 

Truax  and  O' Gorman,  J  J.,  concurred. 


WILLIAM  T.  RYLE,   Respondent,    v.   WILLIAM    P. 
BROWN,  Appellant. 

Prammory  notes,  fraud  in  incurring  debt  evidenced  thereby. — Ownership  in 
plaintiff  of  noteSf  sufficient  to  maintain  action. 

The  ownership  of  promissory  notes  in  the  plaintiff,  where  the  debts  evi- 
denced thereby  were  incurred  by  the  fraud  of  the  maker,  the  defendant,  is 
sufficient  to  sustain  an  action  brought  under  §  549  of  the  Code  of  Civil 
Procedure,  to  recover  damages  for  the  fraud  of  the  defendant  in  the  crea- 
tion of  the  indebtedness  for  which  the  notes  were  given  ;  provided,  as  in 
this  case,  the  plaintiff  alleges  and  proves  the  fraud  of  the  defendant  in 
the  inception  of  the  original  debt. 

Before  Sedgwick,  Ch.  J.,  and  O' Gorman,  J. 

Bedded  March  8,  1884. 

Appeal  by  defendant  from  judgment  entered  on  verdict 
of  jury,  and  from  order  denying  his  motion  for  a  new  trial 
made  upon  the  judges  minutes. 

The  action  was  upon  certain  promissory  notes  of  defend- 
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ant,  the  complaint  alleging  that  the  debts  evidenced  by  them 
were  incurred  by  the  fraud  of  defendant. 
The  facts  appear  further  in  the  opinion. 

Vanderpoel.  Oreen  &  Guming^  lot  appellant. 

Preston  Stevenson^  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  first  objection 
to  the  recovery,  is,  that  this  cause  of  action  v^as  never  as- 
signed to  the  plaintiff.  Certain  goods  were  obtained  from 
the  father  of  the  plaintiff  by  the  defendant  by  false  repre- 
sentations as  their  jury  has  found.  Shortly  after  the  goods 
were  so  obtained,  the  defendant  gave  the  notes,  on  which 
this  action  is  brought.  The  plaintiff*s  father  died  and  his 
executrix  assigned  by  writing  certain  things  to  the  plaint- 
iff. There  is  no  doubt  that  the  notes  were  assigned.  If  it 
were  important  to  be  determined,  it  is  doubtful  whether 
the  cause  of  action  for  damages  was  assigned  by  reason  of 
the  promissory  note  being  transferred,  unless  it  is  within  the 
clause,  and  all  the  property  of  every  nature  and  description 
which  belonged  to  said  William  Ryle,  deceased,  and  which 
were  used,  employed  or  invested  by  said  William  Ryle, 
now  deceased,  in  and  about  his  business,  of  the  purchase 
and  sale,  and  manufacturer  of  silk  and  silk  goods,  &c."  It 
may  be  doubted  whether  this  cause  of  action  for  damages 
was  ever  used,  employed  or  invested  in  the  business. 

The  matter  is  liot  pertinent,  for  the  plaintiff's  ownership 
of  the  notes  is  sufficient  to  sustain  this  action,  provided  he 
alleges  and  proves,  as  he  has,  that  the  debts  evidenced  by 
the  notes  were  incurred  by  the  fraud  of  the  defendant 
(§  549,  Code  Civ.  Pro.). 

There  is  another. suggestion,  that  in  purchasing  the  goods 
originally  there  was  a  distinct  and  definite  debt  created. 
That  if  afterwards  these  notes  were  given  by  an  arrange- 
ment subsequent  to  the  sale,  it  could  not  be  sensibly  claimed 
that  the  giving  of  thesa  notes  were  for  any  fraudulent  pur- 
pose, or  that  there  was  fraud  in  making  them.  There  is  no 
basis  of  fact  for  this  argument  to  rest  upon,  for  it  cannot  be 
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held  on  the  testimony  as  matter  of  law  that  the  giving  of 
the  notes  was  not  provided  for  in  tlie  original  bargain. 

The  plaintiff  was  allowed  to  give  in  evidence  another 
statement  than  that  made  to  the  plaintiff's  assignor  by  de- 
fendant of  his  property  and  debts.  It  was  in  writing.  It 
was  objected  to  as  not  being  contemporaneous  in  f»nch  a 
sense  as  to  justify  its  being  admitted  as  evidence.  The  date 
of  the  statement  was  September  3,  1880,  and  of  the  present 
transaction,  March,  1881.  The  former  statement  was 
allowed  to  remain  in  the  hands  of  his  brokers  for  the  pur- 
pose of  being  used  by  them  in  selling  his  tiotes  down  to  the 
time  of  his  insolvency.  In  this  way  it  was  a  question  for 
thejury^  whether  it  was  not  a  continuous  statement  from 
him,  so  long  as  it  remained  in  his  broker's  hands. 

The  defendant  when  on  the  stand  as  a  witness,  was 
asked  whether  he  still  had  charge  of  the  operation  of  the 
machinery,  formerly  owned  by  him,  for  his  assignee.  There 
was  no  ground  for  the  exclusion  of  this  question.  It  was 
no  more  than  asking  on  cross-examination  the  business  or 
employment  of  a  witness. 

The  conveyances  to  and  from  Mr.  Brower  were  relevant, 
as  tending  to  show  the  legal  ownership  of  property,  that 
the  defendant  represented  to  be  his  own. 

The  request,  which  implied  that  in  order  to  recover  in 
the  action,  the  plaintiff  must  satisfy  the  jury,  that  his 
assignor  parted  with  the  goods  solely  upon  defendant's  rep- 
resentation, was  properly  denied.  It  would  be  enough 
if  the  plaintiff  satisfied  the  jury,  that  the  goods  would  not 
have  been  parted  with  unless  the  defendant  had  made  the 
false  representations. 

Judgment  affirmed  with  costs,  and  order  appealed  from 
affirmed,  with  $10  costs. 


O'GoBMAN,  J.,  concurred. 
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DAVID  C.  CARLETON,  Appellant,   v,  THE  MAYOR, 

ETC.,  OF  NEW  YORK,  Impleaded  with  THOMAS 

DARCY,  Respondents. 

EjecVment  —writ  of  possesti&n. 

Judgment  having  been  rendered  for  plaintiff  in  an  action  of  ejectment,  be 
went  into  possession  of  the  premises  thereunder,  and  said  judgment  was 
affirmed  by  the  general  term.  Thereafter  the  court  of  appeals  reversed 
said  judgment  and  ordered  that  the  complaint  be  dismissed  and  said  judg- 
ment was  subsequently  made  the  judgment  of  this  court,  but  no  pro- 
vision for  restitution  was  made  therein. 

Held,  that  it  was  within  the  general  powers  of  the  court  at  special  term 
to  issue  a  writ  of  possession  to  render  said  judgment  effectual. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O' German,  J  J. 

Decided  March  8,  1884.  ' 

There  are  two  appeals  in  this  action,  both  by  plaintiff, 
one  from  an  order  of  this  court,  made  at  special  term,  Feb- 
ruary 21,  1883,  that  a  writ  of  possession  issue  directing  the 
sheriff  of  New  York  county  to  deliver  to  the  defendants, 
the  mayor,  &c.,  the  possession  of  the  premises  the  right  to 
which  is  in  controversy  in  this  action  ;  and  the  other  from 
an  order  of  this  court  made  at  special  term,  April  2,  1888, 
denying  plain  tiff  ^s  motion  to  vacate  the  above  mentioned 
order,  and  to  stay  all  proceedings  under  it. 

^  A  motion  by  plaintiff  to  vacate  the  judgment  and  for  a 
new  trial,  was  granted  upon  payment  of  costs  within  ten 
days.    Further  facts  appear  in  the  opinion. 

H.  B.  Philbrook  and  Erastus  Cooke^  for  appellant.— 
I.  If  the  plaintiff  was  entitled  to  a  new  trial  and  the  va- 
cation of  the  judgment,  the  defendants  could  not  be  entitled 
to  a  writ  of  possesion,  or  what  would  vacate  or  defeat  the 
effect  and  intention  of  such  order. 

II.  The  defendants  asked  for  no  writ  of  possession. 
Their  motions  were  only  to  amend  the  order  on  the  remit- 
titur that  they  might  have  such  a  writ  in  case  the  motion  was 
denied. 

III. — The  remittitur  did  not  order  a  writ  of  restitution 
Vol.  XVIII.— 12 
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on  the  delivery  of  the  possession.  This  could  only  be  done 
by  the  court  of  appeals  or  the  general  term  of  this  court, 
under  the  Code.  The  special  term  had  not  the  right  to 
do  it. 

Nor  could  the  special  term  enlarge  Judge  Fbbedman's 
order,  made  six  years  before,  opening  the  default  and 
allowing  the  city  to  answer.  The  city  obtained  on  that 
motion  all  that  it  asked  and  all  the  court  intended  to  give, 
and  the  defendants,  the  mayor,  &c.,  acquiesced  in  the  order 
and  proceeded  to  trial  under  it.  It  is  doing  a  great  deal  to 
defeat  the  plaintiff's  fight  to  a  new  trial  and  the  advantages 
the  law  and  court  had  given  him,  to  give  the  defendants 
the  possession  of  the  property  on  the  ground  that  Justice 
Fbeedman,  in  making  the  order,  might  have  done  so,  six 
years  before ;  and  this  without  the  defendants  asking 
for  it. 

As  a  question  of  law,  it  is  in  reality  settled  by  the  de- 
cisions of  the  court  of  appeals  in  Young  v.  Bush,  18  Ahh<M^ 
171,  and  in  Marvin  v.  Brewster  Iron  Mining  Co.,  56  N.  T. 
671.     The  special  term  had  no  right  to  grant  the  writs. 

IV.  Generally,  where  a  judgment  which  has  been  ex- 
ecuted, is  afterwards  reversed  or  set  aside,  the  court  will 
order  restitution.  In  the  case  of  a  new  trial  in  ejectment, 
however,  the  statute  establishes  a  different  rule.  3  B.  S. 
310,  §  41.  Vacating  the  judgment  under  this  statute  shall 
not  in  any  way  affect  the  possession  obtained  under  the 
judgment.  But  the  defendant's  right  to  a  writ  of  posses- 
sion depends  upon  his  having  a  judgment. 

Then,  according  to  the  rule  claimed  by  the  respondents, 
if  the  defendant  had  been  put  into  possession  under  his 
judgment,  the  vacating  of  that  judgment  would  entitle 
plaintiff  to  restitution — which  would  leave  him  where  sec- 
tion 41  placed  him,  until  final  judgment  Under  the  new  trial. 
As  this  case  stands,  however,  there  is  nothing  to  restore. 
The  plaintiff  remains  in  possession  under  his  first  recovery, 
which  possession,  the  statute  says,  shall  not  be  disturbed 
except  under  a  judgment  in  favor  of  the  defendant.  Such 
a  judgment  does  not  exist. 
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Oe&rge  Andrews^  corporation  counsel,  and  T.  B. 
ClarJcson^  for  respondents. — There  can  be  no  doubt  that 
sfcer  the  judgment  of  the  court  of  appeals  was  made 
the  judgment  of  this  court,  these  defendants  were  en- 
titled to  be  restored  to  the  possession  of  the  premises. 
Plaintiff  had  obtained  possession  of  the  premises  by  the  pro- 
cess of  this  dourt,  issued  upon  his  judgment  by  default 
obtained  September  26,  3876.  That  judgment  had  been 
vacated  by  this  court  on  the  default  being  opened  in 
March,  1877,  yet,  by  force  of  the  statute,  he  still  held  pos- 
session (R.  S.  part  3,  chapter  5,  title  1,  §  37)  [41].  Then 
followed  the  judgment  of  this  court  of  December  30,  1880. 
When  this  judgment  was  reversed  and  the  plain tiflPs  com- 
plaint was  dismissed,  plaintiff's  possession  had  nothing  but 
the  statute  to  stand  on.  The  judgments  of  the  court,  by 
which  he  held  possession,  were  gone.  One  was  vacated,  the 
other  reversed.  But  this  same  section  37  [41]  provides  that 
**if  the  defendant  recover  in  any  new  trial  hereby  au- 
thorized" (that  is,  authorized  by  that  title),  ''he  shall  be 
entitled  to  a  writ  of  possession  in  the  same  manner  as  if  he 
was  plaintiff."  It  was  under  this  section  that  defendants 
were  granted  the  order  appealed  from.  Plaintiff  had  ob- 
tained possession  under  a  judgment  by  default.  A  new  trial 
was  granted  under  section  34  [38]  of  the  above  chapter  and 
title  of  the  Revised  Statutes.  On  this  new  trial  a  verdict 
was  rendered,  on  which  this  court  directed  that  the  plaintiff 
have  judgment.  But  the  court  of  appeals  reversed  this 
judgment,  it  said  in  effect  that  the  judgment  ought  to  have 
been  for  the  defendants,  and  judgment  was  accordingly  en- 
tered for  them,  dismissing  plaintiff's  complaint — turning 
him  out  of  court  as  having  no  cause  of  action.  The  de- 
fendants, therefore,  have  recovered  in  a  new  trial  mentioned 
in  said  section  37  [41],  and  are  entitled  to  the  writ  of  pos- 
session authorized  by  the  order  appealed  from. 

Plaintiff  opposed  defendants'  application  on  the  ground 
that  he  applied  for  a  new  trial.  But  that  was  no  defense 
to  plaintiff's  motion.  As  the  matter  stood  at  the  time  the 
motion  was  argued,  no  new  trial  had  been  granted,  and  the 
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defendants  were  entitled  under  the  statute  to  their  order. 
This  court,  on  appeal,  is  to  decide  whether  the  order 
appealed  from  was,  at  the  time  it  was  made,  a  proper  one. 
It  cannot  take  into  consideration  what  has  occurred  since. 
But  even  if  this  court  can  take  into  'consideration  the  fact 
that  a  new  trial  has  been  granted  to  plaintiff,  that  is  no 
ground  for  reversing  this  order.  The  same  section  37  [41] 
is  the  only  statute  on  which  plaintiff  can  base  his  right  to 
retain  possession.  The  plaintiff  did  take  possession  of  the 
premises  by  virtue  of  a  recovery  in  ejectment — that  is, 
under  his  judgment  obtained  by  default  on  September  26, 
1876.  On  application  of  defendants,  a  new  trial  was  then 
granted  under  the  title  and  chapter  of  the  Revised  Statutes 
heretofore  referred  to,  but  the  plaintiffstill  held  possession. 
We  claim,  then,  that  the  law  was  exhausted.  On  tkis  new 
trial  plaintiffs  obtained  judgment,  and  they  are  entitled  to 
their  writ  of  possession.  The  first  part  of  the  section  has 
been  complied  with,  and  its  office  is  ended.  The  last  clause 
now  comes  into  force,  and  its  command  is  peremptory. 

Respondents  call  the  attention  of  the  court  to  the  form 
of  writ  found  in  Burrill's  Appendix  (2d  edition,  p.  589, 
§  1159).  This  form  is  changeable  to  suit  either  of  two  cases : 
1st.  ''Because  that"  (the  original)  ''writ  did  wrongfally, 
unadvisedly  and  erroneously  issue;"  2d.  '^  Because  the 
judgment  upon  which  that"  (the  original)  "  writ  did  issue 
hath  since  that  time  been  wholly  reversed,  anliulled,"  etc. 

The  court  possesses  the  power,  when  its  judgment  is 
reversed  or  when  in  any  manner  it  acquires  knowledge  that 
its  writ  of  possession  did  wrongfully  issue,  to  issue  a  writ 
of  restitution.  A  judgment  is  not  necessary  to  support  a 
writ  of  restitution.  The  order  of  the  court,  made  on  its 
acquiring  knowledge  that  its  former  writ  was  improperly 
issued,  is  a  suflScient  basis.  This  not  only  has  long  been 
the  law,  as  appears  from  the  standard  authority  referred 
to,  but  it  is  now  enacted  in  the  Code  of  Civil  Procedure 
(§  1323),  that  "where  a  final  judgment  or  order  is  reversed 
....  upon  api>eal,  ....  the  general  term  of  the  same 
court  ....  may  make  or  compel  restitution " 
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Respondents,  therefore,  claim  that  under  section  37  [41] 
of  the  statute  before  referred  to»  they  are  entitled  to  the 
writ  of  possession ;  but  that  if  the  court  should  feel  any 
doubt  on  the  point,  under  respondents' original  application, 
wherein  they  asked  for  other  relief,  this  general  term  may 
modify  Judge  Ingraham^s  order  so  as  to  give  respondents 
an  order  nnder  section  1323  of  the  Code  of  Civil  Procedure, 
that  plaintiff  restore  to  the  mayor,  &c.,  the  possession  of 
the  premises  within  a  given  time.  Then,  in  case  of  refusal, 
plaintiff  can  be  punished  for  contempt  or  a  precept  may 
issue  to  the  sheriff. 

But  whether  respondents  are  to  have  any  relief,  depends 
on  the  construction  and  effect  the  court  shall  give  to  section 
37  [41].  If  the  court  shall  decide  that  plaintiff,  having 
taken  possession  of  the  premises  by  virtue  of  a  recovery  in 
ejectment  and  retaining  possession,  notwithstanding  that 
judgment  was  vacated  on  application  of  defendants, — that 
now  when  defendants  have  recovered  in  a  new  trial  author- 
ized by  section  34  [38],  he  can  still  retain  possession  by 
merely  getting  the  judgment  against  him  and  in  favor  of 
defendants  vacated,  then  these  defendants  are  not  etitled 
to  the  relief  demanded.  But  if  the  court  shall  give  effect 
to  every  part  of  said  section  37  these  defendants  are  entitled 
to  some  relief. 

By  the  Coubt.—O' Gorman,  J.— After  some  prelim- 
inary litigation  of  this  action,  not  necessary  to  be  now  con- 
sidered, a  verdict  was,  on  June  9, 1879,  rendered  herein  by 
a  jury  in  favor  of  the  jolaintiff  on  trial  of  an  issue  of  fact 
establishing  the  plaintiff's  title  to  a  certain  lot  of  land  in 
120th  street  in  the  city  New  York,  subject  to  the  opinion 
of  this  court  at  general  term.  Afterwards  on  December  30, 
1880,  the  general  term  ordered  judgment  in  favor  of  the 
plaintiff  for  the  recovery  of  the  said  lot  and  for  costs. 
The  mayor,  etc.,  of  New  York  appealed  therefrom  to 
the  court  of  appeals  ;  and  the  court  of  appeals,  on  or 
about  the  15th  of  Deceml)er,  1882,  reversed  said  judgment, 
and  ordered  that  the  plaintiff's  complaint  be  dismissed 
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with  costs.  On  the  3d  day  of  January,  1883,  the  judg- 
ment of  the  court  of  appeals  was  made  the  judgment 
of  this  court. 

The  plaintiff  gave  notice  of  a  motion  to  be  heard  at  the 
special  term  of  this  court  on  January  18, 1883,  for  an  order 
vacating  the  said  judgment  and  for  a  new  trial  of  the  action, 
under  section  1625  of  the  Code  of  Civil  Procedure.  The 
mayor,  etc.,  also  noticed  a  motion  to  be  heard  at  special 
term  on  the  same  day,  for  an  order  that  said  judgment  of 
the  court  of  appeals,  and  also  the  judgment  of  this  court 
entered  thereon,  should  be  amended,  so  as  to  award  to  the 
defendant,  the  mayor,  etc.,  restitution  of  the  premises. 
These  motions  were  heard  together,  and  on  the  21st  day 
of  February,  1883,  an  order  of  the  special  term  was  entered 
(Ingraham,  J.),  that  a  writ  of  possession  issue  to  the  she- 
riff, etc.,  directing  the  delivery  to  the  defendants,  the 
mayor,  etc.  of  the  possession  of  said  premises.  From  this 
order  the  plaintiff  has  appealed. 

The  plaintiff  argues  that  on  the  judgment  of  this  court, 
as  it  now  stands,  there  is  no  authority  for  such  an  order, 
because  the  judgment  as  entered  does  not  in  terms  provide 
for  the  issuing  of  a  writ  of  possession.  The  only  claim 
which  plaintiff  can  set  up  to  the  right  of  possession  of  the 
lot  in  question,  depends  on  the  judgment  in  his  favor  ob- 
tained on  and  before  June  9,  1879,  and  the  judgment  of  the 
general  term  of  December  30,  1880,  affirming  the  same. 
But  these  judgments  were  reversed  by  the  court  of  appeals 
on  December  15, 1882,  and  thereupon  ceased  to  have  any 
force  or  vitality.  The  case  stood  as  if  they  had  never 
existed. 

If  it  had  been  in  terms  provided  in  the  judgment  of  the 
court  of  appeals,  that  the  defendants,  the  mayor,  etc., 
should  recover  possession  of  the  lot,  and  that  a  writ  of 
possession  should  issue  against  the  plaintiff  therefor,  no 
question  as  to  the  propriety  of  that  step  by  this  court  could 
well  have  arisen.  But  notwithstanding  the  absence  of 
these  words  in  the  judgment,  the  power  to  issue  the  writ  of 
possession,  is  a  consequence  of  the  judgment,  and  existed,  in 
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my  opinion,  in  the  special  terin,  in  order  to  carry  oat  the 
necessary  logical  effect  of  the  judgment,  and  rei'der  it 
effectual. 

The  order  of  February  21, 1883,  directing  the  issue  of  a 
writ  of  possession  of  the  premises  in  question,  to  the 
mayor,  etc.,  as  landlord  of  the  defendant  Darcy,  appealed 
from  by  the  plaintiff,  is,  therefore,  affirmed,  without 
costs. 

As  to  -the  order  of  the  special  term,  granting  a  new 
trial,  that  question  was  disposed  of  by  the  decision  of  this 
court  made  on  May  9,  1883. 

Sedgwick,  Ch.  J.,  and  Fbeedman,  J.,  concurred. 


CHRISTOPHER  B.  KEOGH,  et  al.,  Respondents,  v. 

STEPHEN  A.  MAIN,  Appellant,  and  THOMAS 

MULRY,  et  al.,  Respondents. 

Meehanies'  Hens—acU  1880  and  1875. — Verification. 

The  mechanics*  lien  law  of  1875  was  not  repealed  by  Laws  1880,  ch.  486, 
and  still  remains  applicable  to  the  city  of  New  York. 

Accordingly  a  verification  under  the  general  law  of  1880,  **  that  the  state- 
ments therein  contained  are  true  to  the  best  of  his  knowlege,  information 
and  belief,"  not  being  in  accordance  with  the  form  prescribed  by  the 
Law  of  1875,  the  claim  so  verified  gives  no  lien. 

The  statute  of  1875  requires  that  the  verification  shall  be  true  to  the  knowl- 
edge of  the  person  making  the  same,  and  a  verification  that  ''the  same 
is  true  to  the  best'Of  his  own  knowledge,''  is  insufilcient  and  confers  no 
lien. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  Marck  8,  1884. 

Appeal  by  defendant  Main  from  judgment  in  favor  of 
plaintiff  and  defendants  Malry,  foreclosing  certain  me- 
chanics' liens,  on  property  of  the  defendant  Main,  in  the 
city  of  New  York. 

The  facts  are  stated  in  the  opinion. 
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Jones,  Roosevelt  <fe  Oarley^  for  appellant.— I.  The  notices 
are  not  verified  as  required  by  the  statute  of  1880.  It  is  an 
essential  pereqnisite  to  the  creation  of  the  lien  that  the 
notice  should  in  its  statements  comply  with  the  require- 
ments of  the  statute  (Beals  v.  Congregation  B'Nai  Jeshurun, 
1  E.  D,  8,  654 ;  Pogarty  v.  Wick,  8  Daly,  166),  and  be 
verified  as  required  by  the  statute  (Conklin  v.  Wood,  3  E. 
D.  8.  662).  But  the  a(;t  of  1880,  under  which  the  liens  are 
claimed,  does  not  apply  to  the  city  of  New  York,  and  for 
this  reason  there  can  be  no  recovery  in  this  action.  The 
plaintiffs  and  the  defendants  base  their  right  to  a  judgment 
of  foreclosure  and  for  sale  on  the  sole  ground  that  they  have 
acquired  a  lien  under  said  statute.  This  act  does  not  apply 
to  the  city  of  New  York  (McKenna  v.  Edmundstone,  14 
Weekly  Dig,  494  ;  aff'd  91  N.  Y.  231 ;  see  also  Whipple  ©. 
Christian,  80  Id.  623).  It  is  needless  to  say  that  no  lien 
having  been  acquired,  the  court  had  no  power  to  decree 
foreclosure  and  sale.  There  is  no  lien  to  foreclose  (Conk- 
right  7).  Thomson,  1  E.  D,  8.  662). 

II.  The  respondents  cannot  be  permitted  to  claim  that 
though  they  failed  to  obtain  a  lien  under  the  statutes  of 
1880,  they  proved  a  state  of  facts  upon  which  the  court 
could  adjudge  that  under  and  by  virtue  of  the  notice  filed, 
they  acquired  a  lien  under  another  and  different  statute. 
The  issue  tendered  and  tried,  was  whether  a  lien  was 
acquired  under  the  statute  of  1880.  No  amendment  of  the 
pleadings  was  made  or  even  asked  for,  and  no  such  amend- 
ment should  be  allowed  now.  The  notice  of  lien  is  not 
amendable  (Beals  v.  Congregation  B'Nai  Jeshurun,  1  E.  D. 
8,  654-658). 

III.  But  the  notices  were  insufficient  to  create  a  lien 
under  the  Act  of  1875.  By  the  statute  "the  verification 
must  be  to  the  effect  that  the  statements  are  true  to  the 
knowledge  of  the  person  making  the  same."  In  the  case  of 
the  plaintiffs,  the  verification  is  that  the  statements  are  true 
to  the  best  of  his  (the  deponent's)  knowledge,  information 
and  belief.  And  in  the  case  of  the  defendants  Mulry,  it  is 
''  that  be  has  read  the  said  notice  and  knows  the  contents 
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thereof,  and  that  the  same  is  true  to  the  best  of  of  his  (the 
deponent's)  own  knowledge."  It  does  not  even  appear 
from  anything  contained  in  the  verification  that  either  of 
the  persons  making  the  affidavit  had  any  knowledge  in 
respect  to  the  truth  of  the  statements  in  the  notice.  It 
could  have  been  made  in  the  form  in  which  it  was  made  by 
a  stranger,  and  he  not  have  been  convicted  of  perjury  if 
every  statement  in  the  notice  was  false.  A  notice  improp- 
erly verified  is  void  (Conklin  v.  Wood,  3  JS.  I).  S.  602). 
Omitting  the  latter  part,  the  form  of  verification  prescribed 
be  the  Code  is  almost  identical  with  the  form  of  verification 
X)rescribed  by  the  Mechanics'  lien  Law  of  1876  (§5,  ch.  379, 
Laws  1876).  It  has  been  invariably  held  that  a  verification 
to  the  best  of  a  person's  knowledge,  or  in  any  other  form 
than  that  the  same  is  true  to  the  knowledge  of  the  person 
making  the  same  (excepting,  of  course,  where  it  only  pur- 
ports to  be  on  information,  etc.,  as  authorized  by  the  Code), 
amounts  to  no  verification  at  all  (Van  Home  v.  Montgom- 
ery, 6  How.  Pr.  238 ;  Williams  ^?.  Riel,  11  Id.  374 ;  Tibballs 
V.  Selfridge,  12  Id.  64  ;  Sexauer  v.  Boner,  10  Abb.  Pr.  N. 
S.  335).  A  notice  of  Hen  which  is  not  properly  verified  is 
void,  and  furnishes  no  foundation  for  a  judgment  (Conklin 
V.  Wood,  3  E.  D.  S.  662 ;  Hollagan  n.  Herbert,  2  Daly, 
253  ;  Kechler  v.  Stumme,  36  Sfwper.  Ct.  337). 

Bobert  P.  Harlan  and  Etereit  D.  Barlow^  for  plaintiflfs, 
respondents. 

William  P.  MuLry,  for  respondent  Mulry. 

By  the  Court. — Lnobaham,  J. — This  is  an  action  to 
foreclose  a  mechanics'  lien  on  premises  No.  23  West  Twenty- 
third  street,  iji  the  City  of  New  York,  owned  by  defendant 
Main. 

The  court  ordered  that  the  premises  in  question  be  sold, 
and  directed  that  from  the  proceeds,  after  paying  the  costs, 
the  referee  pay  to  plaintiff  the  amount  of  a  mechanics'  lien  ; 
and  second,  to  pay  to  the  defendants,  Thomas  Mnlry  and 
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Thomas  M.  Mulry,  the  amount  of  a  mechanics'  lien  filed  by 
them,  and  from  this  judgment,  defendant  Main  appealed. 

PlaintiflTs  lien  was  filed  and  verified  under  chapter  486 
of  the  Laws  of  1880,  and  was  not  verified  in  accordance  with 
the  provisions  of  chapter  379  of  the  Laws  of  1876.  Sectien 
6  of  that  act  requires  that  the  claim  must  be  verified  by  the 
oath  of  himself,  or  of  one  of  several  united  in  interest,  or  of 
some  other  person.  The  verification  must  be  to  the  eflFect 
that  the  statements  contained  in  the  claim  are  ^'true  to  the 
knowledge  of  the  person  making  the  same."  The  verifica- 
tion to  the  plaintiffs  lien  is  "  that  the  statements  therein 
contained  are  true  to  the  best  of  his"  (deponent's)  "  knewl- 
ledge,  information  and  belief."  This  is  clearly  insufficient 
under  the  statute  of  1875,  and  as  there  was  no  claim  filed 
and  verified  as  required  by  the  statute  of  1876,  plaintiff 
could  have  no  lien  on  the  premises  under  that  statute 
(Fogarty  v.  Wick,  8  Daly,  166 ;  Conklin  v.  Wood,  3  B.  D, 
S,  662). 

In  McKenna  v.  Edmonds  tone  (91  N.  Y.  231),  the  ceurt 
of  appeals  held  that  the  mechanics'  lien  la^  of  1876  was 
not  repealed  by  chapter  486  of  the  Laws  of  1880,  but  that  the 
act  of  1876  was  in  force  in  the  city  of  New  York ;  and  in 
Childs  D.  Bostwick  (62  How.  Pr.  146)  the  general  term  of 
the  court  of  common  pleas  held  a  lien  verified  as  in  this  case 
was  insufficient  and  failed  to  give  a  valid  lien. 

The  verification  of  the  claim  filed  by  the  defendants, 
Thomas  Mulry  and  son,  is  also  defective.  The  statute 
requires  that  the  verification  should  be  true  to  the  knowl- 
edge of  the  person  making  the  same.  The  verification 
is,  that  ''  the  same  is  true  to  the  best  of  his  own  knowl- 
edge." It  may  be  true  to  the  best  of  the  knowledge  of  the 
person  verifying  the  claim,  and  at  the  same  time  such 
person  have  no  actual  knowledge  of  any  of  the  facts  stated 
in  the  claim. 

The  legislature  has  provided  that  the  claim  must  be  veri- 
fied by  a  person  who  has  knowledge  of  the  facts  stated. 
Without  the  filing  of  a  claim  so  verified,  there  is  no  pro- 
vision of  law  which  gives  a  lien,  and  the  person  filing  such 
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claim  has  no  lien  on  the  premises  (Pogarty  v,  Wick,  8 
DaZy,  166). 

It  follows,  therefore,  that  the  judgment  should  be  re- 
versed, and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Sedgwick,  Ch.  J.,  concurred. 


FRANKLIN  MARSH,  Respondent,  v.  JOHN  H.  MAS- 
TERSON, Appellant. 

Jie$  adjudiaata. — Action  for  eopofrffnenhip  aeanmting, — Action  at  law  for 

balance  due. 

The  complaint  alleged  an  agreement  between  plaintiff  and  defendant, 
whereby  the  plaintiff,  in  consideration  of  certain  services  to  be  rendered 
by  him  in  defendant's  business,  was  to  be  paid  on  half  of  the  profits 
thereof,  after  making  certain  deductions,  and  it  stated  the  amount  of  said 
profits  and  of  said  deductions,  and  demanded  judgment  for  the  balance. 
The  answer  set  up  as  a  defense  in  bar,  a  judgment  in  a  former  action 
brought  by  plaintiff  against  defendant  to  recover  the  same  profits  upon  an 
allegation  of  copartnership,  in  which  former  action  a  judgment  of  dis- 
solution and  an  accounting  wtis  asked  by  plaintiff.  It  appeared  that  the 
proof  in  the  two  actions  was  identical,  except  that  in  the  present  action 
no  reference  was  made  to  a  copartnership,  and  the  referee  in  this  action 
found  that  the  proof  in  the  former  action  sustained  the  allegations  of  the 
complaint  herein.  Upon  a  trial  of  the  first  action,  judgment  was  entered ; 
which,  after  reciting  the  finding  of  the  referee  that  there  was  no  copart- 
nership, dismissed  the  complaint. 

Held,  that  said  judgment  was  not  a  bar  to  the  present  action  ;  that  the  present 
cause  of  action  was  not  litigated  in  said  former  action,  and  could  not  have 
been  without  an  amendment  of  the  complaint,  which  would  not  have 
been  proper,  and  which,  in  any  event,  plaintiff  was  not  bound  to  ask  for. 

Before  Sedgwick,  Truax  and  O' Gorman,  J  J. 

Decided  March  8,  1884. 

Appeal  by  defendant  from  judgment    entered  on  the 
report  of  a  referee. 

The  action  was  for  the  recovery  of  an  amount  equal  to 
half  of  the  profits  of  a  business  done  by  the  defendant  as  a 
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builder,  as  compensation  to  plaintiff,  for  his  serrices  under 
a  special  agreement  with  the  defendant. 

The  facts  appear  in^the  opinion. 

Wheeler  If.  Peckham^  for  appellant. — In  the  complaint 
in  the  former  case,  the  plaintiff  alleged  that  he  was  entitled 
to  half  the  profits  of  a  certain  business,  and  asked  to  have 
them  ascertained  and  paid  to  him.  In  the  complaint  in  the 
present  suit,  it  appears  that  he  alleges  that  he  is  entitled  to 
the  same  half  of  the  same  profits  of  the  same  business — but 
he  alleges  that  they  amount  to  a  certain  sum,  and  asks  to 
recover  such  sum.  Both  suits  are  brought  on  the  same 
contract.  Plaintiff  in  one  suit  calls  thai  contract  a  contract 
of  partnership,  and  in  the  other  a  contract  for  hiring ;  but 
in  each  suit  the  contract  sued  on  is  the  one  which  was  made 
on  the  6th  May,  1872,  in  the  conversation  between  plaintiff 
and  defendant.  Whether  this  contract  is  called  one  of 
partnership  or  of  hiring  is  unimportant.  It  is  the  one  con- 
tract sued  on  in  both  suits.  There  is,  then,  absolute 
identity  in  the  contract  and  the  breach  which  form  the  sub- 
ject matter  of  the  two  suits,  the  only  difference  is  in  the 
name  which  the  plaintiff  chooses  to  give  to  the  contract, 
and  in  the  form  of  the  remedy  asked.  The  prayer,  how- 
ever, is  of  no  consequence  ;  for,  where  there  is  an  answer, 
any  relief  may  be  granted  consistent  with  the  case  made. 
For  instance,  in  the  complaint  herein  and  calling  the  con- 
tract one  of  hiring  for  half  the  profits  as  compensation,  the 
plaintiff  is  entitled  to  an  account  precisely  the  same  as  if  it 
be  called  a  partnership  {Collyer^s  Partnership^  note  2,  to 
^44,  p.  44,  5th  Am,  Ed.;  7  Jarman  Conv.  by  Sioeety  11, 
note  a).  In  many  of  the  cases  it  will  be  seen  that  notwith- 
standing a  clear  right  to  an  account,  no  partnership  was  held 
to  subsist  either  as  between  the  parties  or  as  to  third 
persons  (Holmes  v.  Old  Colony  Railroad  Corp.,  5  Gray^ 
58).  There  would  indeed  seem  to  be  no  doubt  that  had  the 
plaintiff' 8  alleged  agreement  for  compensation  been  proved 
in  the  former  case  it  would  have  sustained  his  bill  and  en- 
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titled  him  to  an  account  (1  Story's  Equity,  §§  442-4/>9  c  ; 
Pairchild  v.  Robinson,  7  Bobt,  672). 

Now,  if  this  same  claim  could  have  been  made  in  the 
first  suit,  if  in  that  suit  the  plaintiff  could  have  proved  the 
very  contract  he  now  alleges,  and  have  had  an  accounting 
thereon,  then  the  former  suit  is  a  bar,  for  a  former  adjudi- 
cation is  quite  as  much  a  bar,  for  all  that  could  have  been 
proved  therein,  as  for  all  that  was  proved  therein  (Embury 
V.  Connor.  3  N.  T.  622 ;  Clemens  v.  Clemens,  37  Id.  74 ; 
Bloomer  v.  Sturges,  68  Jd,  176 ;  Jordan  v.  Van  Epps,  85 
Id.  436).  The  court  says:  **It  is  not  necessary  that  it 
shall  appear  by  the  record  of  the  prior  suit  that  the  particu- 
lar controversy  sought  to  be  precluded  was  then  necessarily 
tried  and  determined ;  it  is  sufficient  if  there  might  have 
been  judgment  in  the  first  action  for  the  same  cause  alleged 
in  the  second"  (Smith  v.  Smith,  79  JV.  Y,  634).  It  was 
never  intended  that  a  plaintiff  should  claim  a  right  in  suc- 
cessive different  actions  alleging  in  each  a  different  reason. 
He  is  bound  in  the  first  to  allege  all  his  reasons  and  to 
bring  forth  every  ground  for  his  claim. 

John  Todd  and  William  A.  Coursen,  for  respondent. — 
A  matter  or  cause  of  action  is  res  adjudicata  when  it  is 
actually  merged  in  a  judgment,  or  the  same  point  has 
already  been  decided  between  the  same  parties ;  and  if, 
by  law  a  judgment  could  have  been  given  for  the  plaintiff 
in  a  former  suit,  for  precisely  the  same  cause  of  action  as 
that  for  which  the  present  suit  is  brought,  it  has  within 
the  rale,  passed  into  judgment,  and  is  res  adjudicata.  But 
in  order  to  bar  the  second  action  the  circumstances  must 
be  such  that  the  plaintiff  might  have  recovered  in  the  first 
for  the  same  cause  alleged  in  the  second  (Stowwell  v. 
Chamberlain,  60  N.  7.  272,  276 ;  Palmer  v.  Hussey,  87  Id, 
303).  And  whether  the  matter  might  have  been  tried  in 
the  former  action  must  appear  from  the  record  alone : 
whether  it  was  tried  may  be  proved  by  parol  (Campbell  v. 
Butts,  3  If.  T.  173 ;  Smith  v.  Smith,  79  Id.  634 ;  Young  v. 
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Rummell,  2  HiU,  479,  481 ;  Dunckle  v.  Wiles,  6  Barb.  515, 
629). 

The  record  shows  that  the  first  action  between  the  par- 
ties in  this  case  was  an  action  in  the  nature  of  a  suit  in 
equity,  wherein  the  plaintiff  sought  relief :  1st.  That  the 
partnership  between  the  plaintiff  and  the  defendant  be  dis- 
solved. 2d.  That  a  receiver  be  appointed,  in  the  usual 
form  and  with  the  usual  powers,  to  wind  up  the  a£(airs  of 
the  partnership ;  to  pay  the  creditors  and  to  divide  the 
surplus  between  the  plaintiff  and  the  defendant,  etc.  The 
answer  of  the  defendant  was  a  general  denial,  and  the  decis- 
ion of  the  court  on  the  trial  was  as  follows  ;  "  This  cause 
having  come  on  to  be  heard  in  its  regular  order  on  the 
calendar,  and  having  heard  the  allegations  and  proofs  of 
the  parties,  I  do  find  the  following  conclusions  of  fact :  1st. 
That  the  plaintiff  and  defendant  did  not  enter  into  any  co- 
partnership as  alleged  in  the  coniplaint  herein  of  at  all. 
And  as  a  conclusion  of  law,  I  find  that  the  complaint 
herein  be  dismissed,  and  that  the  defendant  have  judgment 
with  costs."  And  judgment  was  entered  accordingly 
simply  dismissing  the  plaintiff's  complaint.  The  case  at 
bar  is  an  action  at  law  to  recover  for  work,  labor  and  ser- 
vices rendered  by  the  plaintiff  to  the  defendant  under  a 
special  agreement  between  them.  The  trial  of  the  first 
action  having  been  had  before  the  court  without  a  jury,  the 
facts  found  by  the  court  are  conclusive  upon  the  x>artie8, 
and  will  be  considered  as  res  adjvdicaia  for  all  purposes 
(Bissell  V.  Kellogg,  60  Barb.  617). 

The  pleadings  in  the  first  action  show  that  the  only 
issue  raised  in  that  action  was  the  issue  of  partnership  be- 
tween the  plaintiff  and  the  defendant,  and  the  record  shows 
that  the  issue  of  partnership  was  the  only  one  litigated 
upon  the  trial  and  the  only  one  decided  by  the  court,  and 
it  was  the  only  one  which  could  be  tried  in  that  action,  for 
when  the  issue  of  partnership  was  decided  against  the 
plaintiff,  the  action  was  at  an  end,  and  the  defendant  was 
entitled  to  judgment  (Arnold  v.  Angell,  62  N.  T.  508).  The 
doctrine  of  res  adjudicata  applies  only  where  a  party  has 
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had  a  fall  opportunity  to  assert  his  rights,  and  ask  for  the 
remedy,  in  an  action  presenting  or  affording  the  oppor- 
tunity to  present  the  claim  and  where  an  issue  is  or  can  be 
legitimately  framed  to  try  it,  and  the  court  has  jurisdiction, 
both  of  the  parties  and  of  the  subject  matter  (Dawley  v. 
Brown,  79  N.  Y.  390,  897 ;  Stowell  v.  Chamberlain,  60  Id. 
272  ;  Matthews  v.  Duryee,  4  Keyes,  626,  538 ;  Campbell  v. 
Consalus,  26  N.  T.  613 ;  Burdick  v.  Post,  12  Barb.  168 ; 
Baker  v.  Rand,  13  Id.  152, 160). 

On  the  face  of  the  record  the  judgment  in  the  first  ac- 
tion decided  only  that  the  plaintiff  and  the  defendant  were 
not  copartners,  and  there  is  nothing  before  the  court  to 
show  that  anything  else  was  decided  in  that  action.  A 
judgment  is  no  evidence  of  a  matter  to  be  inferred  from  it 
by  argument.  The  rule  is,  that  it  must  clearly  and  distinctly 
appear  from  the  record,  or  from  proof  aliunde  the  record, 
when  such  proof  is  admissible,  that  the  particular  ground 
urged  was  considered  and  passed  upon  by  the  court,  in  the 
former  suit,  or  the  adjudication  will  not  operate  as  a  bar  in 
a  subsequent  action.  The  onus  of  proof,  too,  in  such  case, 
is  on  the  party  who  relies  upon  the  adjudication  as  a  bar, 
and  he  must  make  it  appear  that  the  precise  point  was  con- 
sidered and  passed  upon  in  the  former  suit  (Vanghan  v. 
O'Brien,  57  Barh.  491,  496). 

Pke  Curiam. — The  complaint  alleges  that  the  plaintiff 
and  defendant  entered  into  an  agreement,  whereby  in  con- 
sideration of  the  plaintiff's  overseeing,  taking  charge  of 
and  laboring  in  the  business  of  defendant,  the  defendant . 
agreed  to  pay  the  i)laintiff  for  such  services  one-half  of  all 
the  profits  of  said  business,  after  making  specified  deduc- 
tions. It  further  alleged  what  the  profits  had  been  after 
making  the  deductions ;  that  the  half  of  the  profits 
amounted  to  $10,600  ;  and  that  the  defendant  was  indebted 
to  plaintiff  in  such  sum,  less  the  credit  hereinafter  men- 
tioned ;  that  the  defendant  was  entitled  '^to  a  credit  on 
account  of  $2,637.80  ;"  and  it  demanded  judgment  for  the 
difference. 
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The  answer  made  a  geneml  denial,  and  for  a  separate 
defense,  that  the  plaintiff  had  commenced  another  action 
in  this  conrt  for  the  same  identical  cause  of  action  in  the 
complaint  herein  set  forth;  that  l!ie  defendant  appeared 
and  answered  therein  ;  that  such  proceedings  wer§  therein 
had  that  it  was  by  the  court  duly  considered  and  adjudged, 
on  the  merits,  that  the  complaint  of  the  plaintiff  be  dis- 
missed, etc. 

The  complaint  in  the  action  pleaded  in  the  answer, 
alleged  that  the  plaintiff  entered  into  partnership  with  the 
defendant  for  the  purpose  of  carrying  on  a  certain  business ; 
that  by  the  terms  of  the  copartnership  agreement,  each 
partner  was  to  share  equally  in  the  profits,  the  defendant 
to  be  allowed  certain  amounts.  These  amounts  are  the 
deductions  referred  to  in  the  present  complaint.  It  made 
further  allegations  of  fact  relevant  to  a  right  of  plaintiff  to 
dissolve  the  partnership,  andasked  judgment  of  dissolution 
and  for  an  accounting. 

The  answer  to  this  complaint  was  a  general  denial.  Upon 
the  trial  of  the  issues,  the  court  found  that  the  plaintiff  did 
not  enter  into  any  copartnership  as  alleged  in  the  com- 
plaint or  at  all,  and  the  judgment,  after  reciting  this  find- 
ing, was  that  the  complaint  be  dismissed. 

The  referee  found  in  the  present  action,  that  the  former 
action  referred  to  the  business  described  in  the  present 
complaint,  and  that  the  profits,  one-half  of  which  the 
plaintiff  here  claimed,  were  the  one  half  profits  referred  to 
in  the  former  complaint.  He  also  found  that  the  testimony 
in  this  action  proved  the  allegation  of  the  present  complaint. 
The  testimony  in  the  two  actions  was  about  the  same,  the 
important  difference  being  that  in  the  former  action  the 
plaintiff  testified  to  the  defendant's  proposing  to  him  to  go 
into  the  partnership  business,  and  in  this  action  the  plaint- 
iff left  out  the  word  partnership. 

The  learned  counsel  for  defendant  claims  that  as  the 
plaintiff  sought  to  recover  one  half  of  the  same  profits  in 
both  actions,  and  could  have  had  a  judgment  for  an  account- 
ing as  to  the  profits  in  the  former  action,  and  as  the  right 
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is  based  by  the  plaintiff  here  upon  the  same  contract,  that 
he  formerly  brought  his  action  upon,  the  former  judgment 
is  conclusive. 

The  identity  of  the  relief  demanded,  for  instance,  as  the 
defendant's  counsel  claims,  an  accounting,  does  not  of  itself 
make  the  former  action  a  bar.  In  Child  v.  Gibson  (2  Atk. 
603),  Lord  Hard  wick  said,  ''  Every  plea  that  is  set  up  as 
a  bar  must  be  ad  idem.  Therefore  if  a  judgment  or  decree 
be  pleaded,  it  must  appear  to  be  ad  idem The  de- 
fendant only  pleads  that  a  bill  was  brought  for  an  account 
and  a  decree  made.  For  it  is  extremely  hard  to  say  that 
because  the  plaintijff  failed  in  the  case  which  he  made  on 
the  former  account,  that  now  he  has  made  a  new  case  and 
brought  a  new  bill,  he  shall  not  be  allowed  to  go  on,  but  be 
barred  by  a  plea  of  a  former  decree  in  the  same  matter." 
And  it  is  not  enough  that  the  property  in  controversy 
in  both  actions  is  the  same  (Dawley  v.  Brown,  79  N.  Y. 
398). 

It  is  necessary  to  show  that  the  proof  in  the  second 
action  would  have  been  available  in  the  first  action.  In 
Miller  v.  Manice  (6  Hill^  122),  the  court  said,  "It  is  no 
answer  to  the  defense  of  a  former  recovery  that  the  form 
of  action  in  both  suits  is  not  the  same.  .  .  .  For  if  the  same 
question  was  submitted  to  the  jury  in  the  first  action  and 
the  evidence  in  the  last  suit,  if  it  had  been  given  in  the 
first  action,  would  have  been  equally  available  as  in  the 
last,  to  entitle  the  plaintiff  to  recover  under  the  state  of 
pleadings  in  both,  then  the  verdict  and  judgment  in  the 
first  action  ....  is  an  absolute  bar  to  any  recovery,"  in 
<he  second  action.  "  But  where  the  form  of  the  first  action 
was  such  that  the  proof  necessary  to  a  recovery  could  only 
be  brought  forward  in  a  different  form  of  action  ....  the 
failure  of  the  plaintiff  in  one  suit  is  no  bar  to  their  recovery 
in  the  other,  although  it  is  for  the  same  cause  of  action 
for  which  they  attempted  to  recover  in  the  first  suit."  .In 
the  present  case,  the  cause  of  action  is  upon  a  contract  to 
pay  money  for  services,  while  the  first  was  an  action  based 
Vol.  XVmi.— 13 
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upon  the  alleged  existence  of  a  partnership.  The  case  of 
Rice  V.  King  (7  Johns.  20),  cited  in  several  cases  dovirn  to 
Steinbach  v.  Relief  Fire  Ins.  Co.  (77  iV\  T.  601),  declares  that 
"  What  is  meant  by  the  same  cause  of  action,  is  where  the 
same  evidence  vy^ill  support  both  the  actions,  although  they 
happen  to  be  grounded  on  different  writs."  In  fact,  the 
testimony  given  in  the  present  action  was  irrelevant  in  the 
first  action,  in  a  substantial  sense.  The  court  had  to  hear 
it,  in  the  first  place,  but  when  in  the  end  it  appe^ired  to 
have  no  tendency  to  support  the  case  of  a  partnership,  it 
then  was  shown  to  be  irrelevant.  For  instance,  if  the  acts 
sworn  to  by  plain  tijff  had  been  in  a  paper  signed  by  the 
defendant,  the  court  would  have  excluded  it  as  not  tending 
to  show  a  partnership. 

In  substance,  the  defendant's  position  is  that  the  plaint- 
iff might  have,  in  the  first  instance,  brought  an  action 
like  the  present,  but  that  does  not  show  that  the 
present  claim  was  ever  adjudicated,  or  that  it  might  have 
been,  in  a  former  action.  It  could  not  have  been,  excex>t 
by  an  amendment  of  the  complaint.  An  amendment 
to  conform  the  pleadings  to  the  proof  would  not  have 
been  proper,  for  the  amendment  would  have  introduced 
another  cause  of  action.  If  asked  for  upon  motion,  it 
would  at  least  have  been  within  the  discretion  of  the  court 
to  deny  the  application.  But  the  plaintiff  is  not  now  to 
be  held  to  an  obligation  to  have  made  such  an  application, 
any  more  than  the  defendant  was  under  obligation  to  dis- 
regard the  form  of  the  first  action,  and  to  have  allowed 
plaintiff  to  take  a  judgment  for  an  accounting.  The  de- 
fense on  this  ground  must  be  overruled. 

The  objection  to  the  finding  «f  the  referee,  upon  the 
main  issue  of  fact,  is  based  substantially  upon  the  idea 
that  the  referee  was  confined  to  the  testimony  given  by  the 
plaintiff.  In  reality,  the  referee  was  bound  to  look  also  at 
the  testimony  for  the  defendant  which  supported  the  plaint- 
iff's claim  in  important  respscts. 

Some  objections  were  taken  to  the  admission  of  certain 
books.     The  testimony  shows  that  the  defendant  proved 
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all  the  matters  that  the  books  were  intended  to  prove.  In 
some  cases,  the  contents  were  admissible  against  the  de- 
fendant, because  made  by  his  agents.  There  was  a  certain 
presumption  that  he  had  seen  them  and  recognized  their 
(rorrectness.  In  one  instance,  a  witness  testified  to  certain 
things  in  a  book,  as  having  occurred,  when  all  he  knew 
was  tliat  the  book  contained  them,  and  the  book  was  not  it- 
self verified.  In  this  case,  the  defendant  himself  swore  to 
\  ho  facts  set  out  in  the  book. 

In  estimating  the  price  to  be  asked  for  constructing  a 
building,  the  defendant  considered  that  by  the  proposed 
arrangement,  he  was  to  be  paid  in  a  second  mortgage  upon 
the  lot  and  building,  to  the  extent  of  $15,000.  He  inquired 
what  the  cash  value  of  such  a  mortgage  would  be  and  was 
told,  and  it  could  be  sold  for  not  more  than  its  face  less 
ten  per  cent.  He  thereupon  added  $1,500  to  this  estimate. 
In  order  to  carry  on  the  work,  he  procured  money  by  sell- 
ing certain  securities  that  he  had  theretofore  held  for  in- 
vestment, which  was  made  necessary,  perhaps,  because  of 
what  would  otherwise  be  money  payments  made  from 
time  to  time,  being  made  in  gross  at  the  end  in  a  second 
mortgage.  He  did  not  sell  the  mortgage,  but  kept  it  and 
was  paid  in  full.  He  claimed  a  right  to  deduct  from  the 
profits  the  discount  referred  to.  This  was  inadmissible, 
for  whatever  his  expectation  as  to  a  possible  loss  in  dis- 
posing of  his  security,  he  in  fact  received  the  whole  and 
lost  no  part  of  the  sum  by  which  he  increased  his  estimate. 
The  terms  of  his  contract  with  the  plaintiff,  justified  his 
charging  interest  on  the  proceeds  of  Jiis  securities,  that  lie 
used  in  carrying  out  the  contract. 

He  further  claimed  a  right  to  charge  certain  sums  he 
paid  to  architects  for  their/at^or  in  supervising  work  done 
by  him.  The  plaintiff  was  not  asked  for  a  consent  to  this 
and  gave  none.  As  against  him,  it  was  not  pretended  to 
be  a  charge  usual  in  such  business,  even  if  the  law  could 
recognize  it  at  any  time. 

He  also  claimed  a  credit  for  taking,  in  lieu  of  money 
due  to  him,  two  bonds  which  turned  out  to  be  worthless. 
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This  was  a  volnntary  act  on  his  part,  for  his  debtor  was 
responsible  and  conld  have  paid  in  money.    This  gratuity 
to  another  was  not  a  business  expense. 
Judgment  affirmed,  with  costs. 


JACOB  F.  WYCKOFF,  Respondent,   v.   EUSHA  W. 
,  ANDREWS,  Impleaded,  Ac,  Appellant. 

Pleculing^rivoloua  ansioer—promiisory  note — indorBers — foaiv&r    of  drnnamd 
ana  notice  after  maturity. 

To  justify  judgment  on  an  answer  as  frivolous,  it  mustly  be  clearly  bad,  not 
calling  for  deliberation  upon  the  issues  it  attempts  to  make. 

Accordingly,  where,  in  an  action  against  the  indorsers  on  a  promissory  note, 
the  complaint  does  not  allege  demand  of  payment,  protest  and  notice,  but 
pleads  a  waiver  thereof  in  writing  by  defendants,  ^'  at  or  about  the  date 
of  the  maturity  of  said  note,'^  and  does  not  allege  any  promise  of  payment 
by  defendants,  dehors  the  note,  judgment  cannot  be  rendered  upon  ao 
answer  as  frivolous,  which  in  substance,  alleges  that  such  waiver  was  not 
in  fact  made  until  after  the  maturity  of  said  note,  although  at  the  time  of 
such  waiver,  defendants  thought  that  said  note  had  not  matured. 

Before  Sedgwick,  Ch.  J.,  and  Tbuax,  J. 

Decided  March,  8,  1884. 

Appeal  by  defendants  from  an  order  granting  plaintiff's 
motion  for  judgment  on  the  ground  of  the  frivoloasness  of 
the  answer. 

The  facts  appear  in  the  opinion. 

Redfieldj  Hill  &  Lydecker^  for  appellant. — If  the  an- 
swer is  conceded  to  be  true,  can  the  giving  of  this  waiver 
raise  a  contract  of  new  promise  by  the  iqdorser,  for,  that  is 
the  object  of  the  plaintiff  in  pleading  the  waiver?  It  is  in- 
credible, that  a  man  should  be  held  to  have  made  a  promise 
under  such  a  state  of  facts.  It  is  elementary  law  that  such 
a  waiver,  given  after  the  default  of  the  holder,  does  not 
create  a  new  promise  without  proof  that  the.  indorser  in 
signing  the  waiver  had  knowledge  of  the  default  when  he 
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signed  it.  By  omitting  presentment  and  notice,  the  holder 
lost  a  recourse  to  this  defendant  (Spies  v.  Gilmore,  1  iT. 
r.  321  ;  Cayuga  Bank  v.  Warden,  Id.  413  These  omis- 
sions of  the  holder  may  be  waived  by  the  indorser's  sub- 
sequent promise  ;  only  that  promise  must  be  made  with  full 
knowledge  that  he  has  been  discharged  by  the  neglect  of 
the  holder  (Tebbetts  v.  Dowd,  23  Wend.  379 ;  Story  on 
Bills,  §  361 ;  II  Daniels  Neg.  Inst.  %  1149). 

W.  I  Butler^  for  respondent. 

Per  Curiam. — The  only  question  on  this  appeal  is 
whether  the  answer  was  frivolous.  To  support  a  judgment 
ordered  for  such  reason,  the  answer  must  be  clearly  bad,  not 
calling  for  deliberation  jupon  the  issues  it  attempts  to  make. 
There  appears,  however,  a  question  of  which  it  cannot  be 
said  that  it  admits  of  an  answer  that  cannot  be  rationally 
and  intelligently  debated. 

The  complaint  is  against  the  indorsers  of  a  promissory 
note.  The  complaint  does  not  allege  that  demand  of  pay- 
ment and  notice  of  non-payment  were  or  were  not  made  and 
given.  It  alleges  *'  that  at  or  about  the  date  of  the  maturity 
of  said  note,  each  of  the  said  individual  defendants,  in 
writing,  duly  and  wholly  waived  demand  of  payment,  pro- 
test and  non-payment,  and  protest  of  said  note."  The 
complaint  does  not  aver  that  the  defendant  at  the  time  of 
the  alleged  waiver  or  at  any  time  dehors  the  note,  promised 
to  pay  it,  or  its  amount. 

The  answer  alleges  as  to  the  waiver,  that  it  was  in  fact 
made  after  the  maturity  of  the  note,  although  at  the  time 
of  waiver,  the  defendants  thought  the  note  had  not  matured. 
Such  is  the  effect  of  the  answer,  although  the  form  is  '*  that 
on  the  day  of  said  waiver  this  defendant  was  wholly  igno- 
rant, the  said  note  was  then  over-due  and  unpaid,"  etc.  Of 
course,  if  the  fact  had  been  as  the  defendant  believed,  the 
waiver  would  have  justified  the  plaintiff  in  not  demanding 
payment,  etc. 

On  the  answer  as  to  the  waiver  being  after  maturity,  a 
question  is,  what  is  the  effect  of  waiving  a  demand  which 
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should  have  been  made  in  the  past.  If  waived  before  ma- 
turity, the  principle  of  estoppel  in  pais ^  binds  theindorser. 
But  otherwise,  how  are  rights  that  have  become  fixed,  af- 
fected ?  If  there  be  a  promise  to  pay  after  matarity,  the 
law  is  well  settled.  But  does  a  mere  waiver,  and  no  more, 
create  an  implied  promise  which  would  be  of  value  equiva- 
lent to  an  express  promise.  Or  do  the  waiver,  and  the  cir- 
cumstances under  which  it  was  made,  make  a  question  for 
the  jury  as  to  whether  the  parties  understood  that  the  in- 
dorser  did  promise  to  pay  with  a  knowledge  of  the  laches. 
If  there  be  a  waiver  of  the  kind  pleaded,  and  it  proves,  in 
any  way,  as  matter  of  law  or  of  fact,  through  a  jury  that  the 
defendant  promised  to  pay,  is  the  plaintiff  to  show  that  the 
defendant  had  knowledge  of  laches,  or  the  defendant  to 
show  that  he  had  not.  At  least,  some  of  these  questions 
are  of  a  relevancy  and  solidity  that  prevents  its  being 
frivolous  to  raise  them. 

The  order  below  should  be  reversed  with  $10  costs,  and 
disbursements  to  be  taxed,  and  the  motion  below  denied 
with  $10  costs  to  defendant,  to  abide  event. 


ROBERT  GRAY,  Appellant,  v.  MART  B.  RYLE,  as 

Executrix,  etc.,  Respondent. 

Foreign  executor— jurisdictuni  over, —  Waiver  of  objection  to  lack  of  jurisdietiin. 

In  an  action  against  a  foreign  executor  where  the  complaint  does  not  aUege 
uor  the  proof  show,  that  defendant  had  brought  into  this  state  assets  of 
the  estate,  the  court  is  without  jurisdiction  to  enforce  any  liability  of  the 
defendant  in  said  capacity.  This  concerns  the  power  of  the  court,  not 
the  person  of  the  defendant,  and  therefore  the  objection  is  not  waived  by 
appearance  and  an  answer  on  the  merits. 

Before  Sedgwick,  Ch.  J.,  and  O'Gobman,  J. 

Decide  March  8,  1884. 

Appeal  by  plaintiff  from  judgment,  dismissing  com- 
plaint, entered  upon  findings  at  special  term. 
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Action  to  recover  from  the  defendant,  in  her  representa- 
tive capacity,  a  certain  sum  alleged  to  have  been  dutf  to  the 
plaintiff  from  William  Ryle  in  his  lifetime  by  virtue  of  a 
contract  made  between  said  Ryle  and  plaintiff.  The  de- 
fendant was  charged  in  the  complaint  in  her  capacity  as 
executrix  of  said  Ryle's  estate,  by  appointment  of  the 
surrogate  of  Passaic  county,  New  Jersey.  The  complaint 
contained  no  allegation  as  to  the  existence  of  assets  of  the 
estate  in  this  state.  The  defendant  did  not  demur,  but 
appeared  and  answered  on  the  merits. 

At  the  opening  of  the  trial  the  counsel  for  the  defend- 
ant moved  to  dismiss  the  complaint  for  lack  of  jurisdiction 
in  the  court  to  adjudicate  anything  herein  against  the 
defendant — the  complaint  showing  that  defendant's  repre- 
sentative capacity  arises  solely  by  virtue  of  her  appoint- 
ment as  executrix  by  a  foreign  court  under  a  foreign  pro- 
bate. The  court  took  the  motion  under  advisement,  and 
subsequently  filed  the  following  decision  granting  the 
motion  : 

Tbuax,  J.— There  was  no  need  of  the  defendant's  taking 
the  objection  that  the  court  had  no  jurisdiction,  by  answer, 
because  that  fact  appeared  on  the  face  of  'the  complaint. 
She  could  have  taken  that  objection  by  demurrer.  This 
she  did  not  do,  but  demurs  on  the  trial,  and  asks  that  the 
complaint  be  dismissed,  because  it  appears  on  the  face 
thereof  that  the  court  has  no  jurisdiction.  But  the  plaintiff 
contends  that  this  objection  was  waived  by  the  appearance 
and  answer  of  the  defendant  on  the  merits.  I  do  not  so 
construe  the  Code.  Section  488  (subd.  1  and  2),  provides 
that  the  defendant  may  demur  to  the  complaint  when  it 
appears  upon  its  face  that  the  court  has  no  jurisdiction  of 
the  person  of  the  defendant,  and  (2d)  that  the  court  has  no 
jurisdiction  of  the  subject  of  the  action.  This  objection  is 
not  waived  by  a  failure  to  demur  (§  499).  There  was  no 
need  of  taking  the  objection  by  answer,  because  it  appeared 
on  the  face^of  the  complaint  (§  498). 

The  complaint  must  be  dismissed,  with  costs. 
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Christopher  Fine^  for  appellant. — I.  The  defendant  by 
appeafing  in  the  action,  not  demarring,  bnt  answering  on 
the  merits,  has  waived  the  objection  that  the  coart  has  not 
jurisdiction  of  the  person  of  the  defendant  {Code  Civ.  Proc. 
§§  488,  498,  499). 

There  are  two  kinds  of  jurisdiction,  one  as  to  the  per- 
son (which  may  be  waived),  another  as  to  the  subject- 
matter  (which  cannot  be  waived).  It  will  not  be  pretended 
that  this  court  does  not  have  jurisdiction  of  the  subject- 
matter  of  the  action ;  the  defendants'  only  contention  is 
that  the  "  court  does  not  have  jurisdiction  of  the  person  of 
the  defendant,"  because  the  defendant  is  a  foreign  execu- 
tor. The  defendant  having  answered  on  the  merits,  and 
neither  demurred  or  answered  that  the  court  had  no  juris- 
diction of  the  person,  has  waived  that  objection  and  is  now 
estopped  from  raising  it  (McCormick  v,  Penn.  R.  R.  Co., 
49  iVr  F.  303  ;  Spyer  v,  Fisher,  37  Id.  94 ;  Dart  v.  Farmers' 
Bank,  27  Barb,  337 ;  Hovey  v.  McDonald,  4  If.  T.  606 ; 
Eitel  V.  Bracken,  38  Super,  Ct.  7). 

II.  This  court  may  maintain  a  bill  in  equity  against  a 
nonresident  or  foreign  executor,  even  when  a  common  law 
action  could  not  be  maintained — that  is,  may  have  jurisdic- 
tion of  the  subject  matter  without  reference  to  the  question 
of  the  waiver  by  the  non-resident  executor  of  the  question 
of  the  jurisdiction  of  the  person  (Garlick  ^,  Garlick,  33 
Barh,  92;  Campbell  v,  Tousey,  7Ci9Z0. 64;  McNamara  t>. 
Dwyer,  7  Paige,  236,  241;  Slater  v.  Carrall,  2  Sandf.  573). 

Preston  Stevenson^  for  respondent. — I.  The  rule  is  well 
settled  that  the  courts  of  any  state  foreign  to  the  jurisdic- 
tion which  api^ointed  an  executor  or  administrator,  have  no 
jurisdiction  of  actions  by  or  against  him  in  his  representa- 
tive capacity  merely  (Vaugn  v.  Northrop,  16  Peters^  1 ; 
Kerr  v.  Moon,  9  Wheat,  56f; ;  Vermilyea  ©.  Beatty,  6  Barh, 
429  ;  Metcalf  o.  Clarke,  41  Id,  45  ;  Field  v,  Gibson,  56  H(m, 
232  ;  aff'd  10  Hun,  274  ;  Matter  of  Webb,  11  Hun,  124; 
Story* s  Conflict  Laws,  §  513,  et  seq,).  Where,  however,  an 
obligation,  or  qu^si  obligation,  to  domestic  creditors  arises 
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from  the  personal  acts  of  a  foreign  executor  within  the 
jurisdiction — e.  g.^  his  bringing  assets  within  the  jurisdic- 
tion, by  misappropriation  or  otherwise,  in  a  manner  preju- 
dicial to  the  interests  of  persons  resident  therd  who  are 
interested  in  the  proper  administration  of  the  estate — a 
court  of  equity  will  take  jurisdiction  of  an  action  against 
him  to  compel  him  to  discharge  his  trust — /.  «.,  by  requir- 
ing him  to  administer  the  assets  within  the  jurisdiction  in 
accordance  with  the  law  of  the  state  of  his  appointment 
(McNamara  v.  Dwyer,  7  Paige^  239 ;  Gulick  v,  Gulick,  33 
Barb.  92 ;  Montalvan  o.  Clover,  32  Barh.  196  ;  Campbell  v. 
Tousey,  7  Cow.  64). 

II.  But  the  plaintiff  claims  that  the  defendant  has 
waived  the  jurisdictional  objection  just  argued  by  answer- 
ing to  the  merits  of  the  action.  His  theory  is  that  the 
objection  goes  to  the  jurisdiction  of  the  court  over  the  per- 
son of  the  defendant,  and  that  such  objection  can  be  waived 
notwithstanding  the  express  language  of  the  statute  {CodCy 
§  499).  We  submit  that  neither  ground  of  plaintiff's  con- 
tention is  valid,  a.  The  objection  is  not  to  the  jurisdiction 
of  the  person  of  the  defendant,  but  to  the  jurisdiction  over 
the  subject-matter  of  the  action,  and  of  course  the  latter 
objection  is  never  waived,  even  were  there  no  statute  pro- 
vision in  regard  to  it.  6.  But  further,  if  it  be  admitted  that 
defendant's  objection  must  be  deemed  one  to  the  jurisdic- 
tion of  the  person,  it  cannot  helj)  the  plaintiff  in  this  action. 
The  statute  (Coefe,  §  499)  expressly  says  that  "  the  objec- 
tion to  the  jurisdiction"  is  never  waived.  The  objection 
that  the  court  has  no  jurisdic.tion  of  defendant's  person 
which  is  recognized  as  a  ground  of  demurrer  by  the  Code 
is  very  different  from  that  arising  by  reason  of  a  defective 
or  even  an  absence  of  service  of  process,  which  can  be  availed 
of  only  on  motion,  and  which  is  waived  by  appearance  and 
answer  without  objection.  The  former  objection  is  one 
that  goes  to  the  power  of  the  court  to  adjudicate  as  truly 
as  does  the  objection  of  a  want  of  jurisdiction  over  subject- 
matter,  and  in  principle,  therefore,  it  cannot  be  distin- 
guished from  it.     The  objection  that  may  be  taken  by 
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demurrer  is  not  that  the  defendant  was  not  properly  brought 
within  the  jurisdiction  by  due  service  of  process,  but  that, 
in  the  nature  of  the  case,  the  court  cannot  take  jurisdiction 
of  his  person.  Such  objection  therefore  can  no  more  be 
waived  by  appearance  and  answer  than  can  that  to  the 
jurisdiction  of  the  subject-matter  (Nones  t?.  Hope  Mutual 
Life  Co.,  5  How,  96;  Valarino  v.  Thompson,  7  N.  T.  576). 

Per  Curiam. — This  was  an  action  against  a  foreign 
executrix.  The  plaintiflE  did  not  allege  nor  was  there 
proof  that  the  defendant  had  brought  into  this  state, 
assets  of  the  estate.  This  court  was  without  jurisdiction 
to  enforce  any  liability  of  the  defendant,  as  executrix. 
This  concerned  the  power  of  the  court  and  not  the  person 
of  the  defendant. 

Judgment  aflSrmed,  with  costs. 


JOSIAH  HARRIS,   Respondent,   v.  HIRAM  H.  DUR- 
KEE, Appellant. 

AfflcUunU  an  arrest — defective  certificate  to  jurat  taken  out  ofstaU — aw>idi  UtB 
order —cannot  be  amended. 

Where  the  affidavit  upon  which  au  order  of  arrest  is  granted,  is  verified  out 
of  the  state  and  the  certificate  to  the  notary's  jurat  does  not  conform  to 
Code  Civ.  Pro.  §  844,  the  affidavit  is  a  nullity,  and  the  order  should  be 
vacated.  The  defect  ia  jurisdictional,  and  the  court  has  no  power  to 
order  that  the  affidavit  be  taken  from  the  files  for  the  purpose  of  having 
the  certificate  amended. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gobman,  JJ. 

Decided  Ma/rch  8,  1884. 

This  is  an  appeal  from  an  order  made  at  special  term 
denying  the  defendant's  motion  to  vacate  an  order  of  arrest, 
and  allowing  the  plaintiff  to  amend  an  affidavit  on  which 
the  order  of  arrest  was  granted,  by  obtaining  a  proper  certifi- 
cate of  the  prothonotary  annexed  thereto. 

The  order  of  arrest  was  granted  under  subdivision  3  of 
section  560  of  the  Code  of  Civil  Procedure,  in  an  action  for 
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moneys  received  in  a  fiduciary  capacity,  upon  affidavits 
made  by  plaintiff  and  others.  Plaintiffs  affidavit  was 
taken  at  his  residence  in  the  state  of  Pennsylvania,  before 
a  notary  public,  and  the  certificate  of  the  prothonotary  of 
the  court  of  common  pleas  was  attached. 

Defendant  moved  to  vacate  the  order  of  arrest  on  the 
ground,  among  others,  that  the  certificate  of  the  protho- 
notary to  said  affidavit  was  defective  in  the  following  par- 
ticulars :  (1)  It  did  not  state  that  D.  Stewart  Elliot,  the 
party  before  whom  the  affidavit  was  taken,  was  a  notary 
public;  simply  that  he  was  an  *' acting'-  notary.  (2)  It 
did  not  state  that  he  was  authorized  to  take  affidavits,  or 
acknowledgments  of  deeds  to  be  recorded  in  this  state. 
(3)  It  did  not  state  that  the  prothonotary  was  acquainted 
with  the  handwriting  of  the  notary. 

Plaintiff  asked  permission  to  amend  by  procuring  a 
new  certificate,  and  was  allowed  so  to  do,  upon  terms,  by 
the  court,  and  from  the  order  made  and  entered  to  that 
effect  the  defendant  has  appealed. 

Bagley  &  TTiairiy  for  appellant.— I.  Under  section  844 
of  the  Code  of  Civil  Procedure,  affidavits  may  be  taken 
before  an  officer  authorized  to  take  and  certify  acknowl- 
edgment of  deeds,  and  when  certified  by  him  to  have  been 
taken  before  him,  and  accompanied  with  like  certificates 
as  to  his  official  character  and  genuineness  of  his  signa- 
ture, as  are  required  to  entitle  a  deed  acknowledged  before 
him,  to  be  recorded  within  this  state,  &c.,  may  be  used  as  if 
taken  and  certified  in  this  state  by  an  officer  authorized 
by  law  to  take  and  certify  the  same.  The  nature  of  the 
certificate  to  be  attached  to  deeds  acknowledged  in  a 
foreign  state,  is  defined  in  section  2,  chap.  259,  Laws  of 
1858  ;  and  in  section  1,  chap.  208,  Laws  of  1870  \  2  R.  8. 
7th  ed.  pp.  22,  27  and  22,  29.  Prom  an  examination  of 
those  provisions  it  will  appear  that  the  certificate  attached 
to  plaintiffs  affidavit  is  defective  in  the  particulars  above 
pointed  out.  The  affidavit,  not  being  accompanied  with  the 
proper  certificate,  was  a  nullity. 
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II.  The  jastice  erred  in  allowing  the  affidavit  to  be 
taken  from  the  file  for  the  parpose  of  procaring  thereto  a 
proper  certificate. 

III.  The  defendant  moved  only  upon  the  papers  npon 
which  the  order  was  granted,  and  the  motion  should  have 
been  heard  and  disposed  of  upon  these  papers  only  {Code 
Civ.  Pro.  §  668).  It  was  contrary  to  the  letter  and  the 
spirit  of  this  section  to  allow  the  amendment.  This  was  to 
arrest  a  citizen  contrary  to  law,  and  after  arrest  to  present 
the  proof  which  the  law  requires  should  have  been  made 
as  a  condition  precedent.  The  defect  in  the  papers  is 
jurisdictional  (Jones  v.  Piatt,  60  How.  Pr.  73 ;  Southern  I. 
N.  Co.  V.  Sherwin,  1  CU.  Pro.  R.  44 ;  Kapelovitz  v.  Kers- 
burg,  4  Week.  Dig.  303).  Section  723  of  the  Code  of  Civil 
Procedure  does  not  authorize  an  amendment  of  the  affidavit 
on  which  a  provisional  remedy  is  granted,  by  adding  a 
proper  certificate.  The  affidavit  is  not  a  process,  pleading 
or  other  proceeding  within  the  meaning  of  that  section.  If 
an  affidavit  on  which  a  warrant  of  attachment  is  issued  un- 
der section  636  is  insufficient,  the  attachment  will  be  set 
aside.     See  cases  cited  under  that  section  in  1  Bliss  Code. 

Rollin  O.  Beer 8^  for  respondent. — The  defect  in  the  cer- 
tificate of  the  prothonotary  was  clearly  amendable  {Code 
Civ.  Pro.  §§  723,  724).  Plaintiff  actually  performed  every 
requisite  act  in  preparing  his  proof  for  the  court.  At  the 
most  there  existed  only  an  insufficiency  in  certifying  to  the 
due  performance  of  such  acts.  Amendment  has  been 
allowed  after  the  decision  of  a  motion  so  as  to  supply  a 
jurat  to  an  affidavit  used  upon  the  motion  (Hees  v.  Snell, 
8  How.  Pr.  185).  Leave  to  file  an  affidavit  of  verification 
to  complaint  and  an  affidavit  verifying  the  signature  of 
defendant's  admission  of  service,  so  as  to  sustain  judgment 
entered  by  default,  was  granted  on  defendant's  motion  to 
set  aside  the  judgment  for  irregularity  (Jones  v.  United 
States  Slate  Co.,  16  How.  Pr.  129 ;  White  v.  Bogart,  73  N. 
Y.  266).  Lack  of  undertaking  requisite  as  condition  pre- 
cedent to  suing  may  be  supplied,  and  such  an  undertaking, 
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if  insuflScient,  may  be  amended  (Milbank  v.  Broadway 
Bank,  3  Abb,  N.  8.  223  ;  Kissam  v,  Marshall,  10  Abb.  Pr. 
424).  Undertaking  on  arrest  amendable  (Bellinger  v.  Gar- 
diner, 12  How.  Pr.  381).  "The  only  objection  of  force  is 
that  the  affidavit  (to  procure  attachment)  was  sworn  to 
before  a  commissioner  in  Kentucky,  but  no  certificate  of 
the  secretary  of  state  has  been  obtained  as  required  by  the 
statute.'  That  act  requires  that  before  any  such  affidavit 
shall  be  entitled  to  be  used,  the  certificate  shall  be  annexed. 
Here  it  has  been  used  by  the  judge,  and  although  the 
objection  might  have  been  then  made,  still  I  do  not  think 
it  fatal.  The  omission  may  be  amended  and  srfpplied.  The 
plaintiff  may  take  the  original  affidavit  from  the  files  for 
that  purpose  "  (Lawton  v.  Reil,  34  How.  Pr.  465 ;  51  Barb. 
30).  '*  There  is  no  step  in  any  action  or  proceeding,  which, 
if  imperfectly  taken,  is  not  the  subject  of  amendment" 
(Eagan  v.  Moore,  2  McCarty  Civ.  Pro.  R.  337). 

Per  Curiam.— The  paper  purporting  to  be  an  affidavit, 
on  which  the  order  of  arrest  was  granted,  was  not  an  affida- 
vit, because  the  acknowledgment  or  certificate  of  proof  did 
not  comply  with  the  Laws  of  1848,  chapter  195,  section  2,  as 
amended  by  the  Laws  of  1867,  chapter  557.  It  is  as  though 
the  order  of  arrest  had  been  granted  on  an  unverified  writ- 
ten statement.  This  the  judge,  who  granted  the  order,  had 
no  power  to  do.  The  defect  was  a  jurisdictional  one,, and 
the  court  had  no  power  to  order  the  affidavit  to  be  taken 
from  the  files  and  sent  to  another  st^ite  there  to  be  acknowl- 
edged as  required  by  the  law  above  referred  to. 

The  order  appealed  from  is  reversed,  with  $10  costs,  and 
disbursements  to  be  taxed;  and  the  order  of  arrest  is  vacated 
with  $10  costs. 
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WILLIAM     PERZEL,     Appellant,     v.     SHERIDAN 

SHOOK,    ET  AL.,    ResIX)NDENTS. 
BiU  of  particulars — motion  to  strike  out  demand  for — \Kihsn  granted, — Praetiee. 

Defendants  set  up  in  the  answer  three  counterclaims — two  for  work, 
labor  and  services,  and  the  third  for  moneys  paid,  laid  out  and  expended 
for  plaintiff.  The  reply  admitted  the  counter-claims  based  on  work, 
labor,  &c.,  and  plaintiff  thereupon  demanded  **abill  of  particulars"  of 
all  the  counter-claims.  Defendants  moved  to  strike  out  said  demand,  the 
moving  affidavit  furnishing  full  particulars  of  the  only  counter-claim  not 
admitted  by  plaintiff,  which  motion  was  granted. 

Beldf  that  defendants  pursued  proper  practice  in  moving  to  strike  out  said 
demand,  and  that  the  motion  was  properly  granted. 

Before  Sedgwick,  Ch.  J.,  and  O' Gorman,  J. 

Decided  March  21,  1884. 

Appeal  from  order  striking  out  demand  for  bill  of  jyar- 
ticnlars. 

Plaintiff  brings  this  action  to  recover  thirteen  hundred 
and  twenty-six  dollars  for  breach  of  contract. 

The  answer,  among  other  things,  sets  up  three  counter- 
claims, two  of  them  for  work  labor  and  services  performed 
for  plaintiff  by  parties  who  are  alleged  to  have  assigned 
their  claims  therefor  to  the  defendants,  and  the  third 
alleges  '*  that  between  the  20th  day  of  August  and  the  1st 
day  of  September,  1883,  defendants  laid  but  and  expended 
for  the  plaintiff  and  at  his  request,  for  gas,  labor,  and  ma- 
terials, and  paid  and  a,dvanced  to  plaintiff,  the  sum  of  one 
hundred  and  fifty-five  dollars  and  twenty-two  cents." 

The  plaintiff  replied  admitting  the  performance  of  the 
work,  labor  and  service  alleged  in  the  answer  as  the  basis 
of  the  first  and  second  counter-claims  but  denied  the  third 
counter-claim,  paragraph  13  of  the  answer. 

Plaintiff  then  served  on  defendants  a  demand  for  a  bill 
of  particulars  of  all  the  counter-claims  set  up  in  the  answer. 

The  defendants  moved  to  strike  out  the  demand  for  a 
bill  of  particulars,  and  in  the  afiidavit  set  forth  the  particu- 
lars of  the  third  counter-claim.     The  motion  was  granted 
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and  from  the  order  striking  out  that  demand  the  plaintiff 
brings  this  appeal. 

Stafford  &  Oraf^  for  appellant. — The  word  accoant,  as 
used  in  section  531  of  the  Code,  means  any  indebtedness 
consisting  of  several  items.  The  absolute  right  of  a  party 
to  demand  a  copy  of  an  account  pleaded  is  not  limited  to 
an  action  on  an  account  stated  (FuUertou  v.  Gaylord,  7  Mob. 
566  ;  Dowdney  v,  Volkening,  37  Super,  GL  318 ;  Barkley  v. 
Reus.  &  S.  R.  Co.,  27  Hun,  516). 

The  court  had  no  power  to  strike  out  appellant's  demand 
for  a  bill  of  particulars.  (1.)  The  counter-claims  alleged  in 
the  answer  are  all  accounts,  within  the  meaning  of  that 
word  as  used  in  section  531  of  the  Code.  The  right  to  de- 
mand the  bill  of  items  of  these  accounts  is  absolute  in  the 
plaintiff,  and  the  court  has  no  coiitrol  over  it.  The  statu- 
tory provision  is  that  when  a  party  alleges  an  account,  but 
does  not  set  forth  a  copy  of  it,  he  '*  must  deliver  to  the  ad- 
verse party,  within  ten  days  after  the  demand  thereof,  a 
copy  of  the  account."  The  next  sentence  in  section  531 
makes  the  granting  of  a  bill  of  particulars  discretionary 
with  the  court,  thus  emphasizing  the  fact  that  in  the  case  pro- 
vided for  in  the  preceding  sentence,  the  court  has  no  discre- 
tion or  power.  (2.)  But  the  power  of  the  court  to  strike  out 
a  demand  in  any  case  is  denied  (Barkley  v.  Reus,  k,  S.  R. 
Co.,  27  Hun,  516).  Even  in  cases  where  the  right  is  not 
absolute,  the  proper  practice  it  ^o  make  the  demand  before 
moving  in  court  to  get  particulars  (Shaffers.  Holm,  28  Hun^ 
268),  and  if  the  party  upon  whom  the  demand  is  made  does 
not  choose  to  comply,  the  proper  practice  is  for  him  to  re- 
main inactive,  and  for  the  party  who  has  even  the  absolute 
right  to  move  at  special  term  to  have  evidence  of  items  of 
which  particulars  have  been  refused  precluded  on  the  trial 
(Moore  «.  Belloni,  42  Sup&r.  GL  190). 

T.  Albert  EngleJtart,  and  A.  A.  GauldweU,  for  respon- 
dents.— The  motion  to  strike  out  was  regularly  made  and 
is  the  correct  practice  (Dowdney -y.  Volkening,  d7  Super,  GL 
313). 
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The  demand  was  clearly  irregular  as  to  the  counter- 
claims in  the  fourteenth  and  sixteenth  paragraphs.  These 
counter-claims  were  by  the  reply,  expressly  admitted.  The 
plaintiff,  therefore,  could  not  benefit  by  any  particulars  of 
the  same,  and  it  follows  defendants  should  not  be  com- 
pelled to  perform  the  useless  labor  of  preparing  and  serving 
same  (Dowdney  v.  Volkening,  supia). 

The  demand  was  clearly  irregular  as  to  the  counter- 
claim in  the  thirteenth  paragraph,  (a.)  Section  631  of 
Code  provides  the  manner  of  procuring :  1.  Copy  account, 
2.  Bill  of  particulars.  If  an  ''account"  is  desired,  it  is 
only  necessary  to  serve  a  demand.  If  a  bill  of  par- 
ticulars is  desired  the  court  may  direct  the  same.  The 
plain tiflPs  counsel,  expressly  desiring  a  "bill  of  particu- 
lars" and  not  a  "copy account,"  attempted  to  procure  it 
by  "  demand,"  although  it  could  only  be  obtained  by  order 
of  the  court.  This  should  not  be  permitted,  for  the  court 
is  not  compelled  to  direct  a  bill  of  particulars,  the  language 
of  the  Code  being  that  the  court  "may,  in  any  case, 
direct." 

By  the  Coubt.—O' Gorman,  J. — In  answer  to  the 
plaintiflPs  complaint,  and  as  counter-claims,  the  defendants 
alleged  the  assignment  to  them  of  certain  claims  against 
the  plaintiff,  as  set  off  in  paragraphs  14  and  16  of  the 
answer ;  and  also  set  up  as  a  further  counter-claim,  in  para- 
graph 13,  the  payment,  &c.,  by  defendant,  of  certain  moneys 
in  plaintiff's  behalf.  Plaintiff  replied  admitting  the  allega- 
tions contained  in  the  14th  and  16th  paragraphs  of  the 
answer.  They  then  made  a  demand  for  a  bill  of  particulars 
of  all  the  counter-claims.  The  defendants  thereupon 
moved  to  set  aside  and  strike  out  said  demand  for  a  bill  of 
particulars,  setting  forth  in  their  affidavit  on  the  motion, 
the  particulars  of  the  only  counter-claim  not  admitted  by 
the  plaintiff  in  his  reply,  and  which  amounted  to  $155.22. 
The  motion  was  granted  with  ten  dollars  costs,  and  plaint- 
iff has  appealed. 

It  is  hard  to  see  what  good  reason  the  plaintiff  had  for 


MEHESY  V.   KAHN.  209 

Statement  of  the  Case. 

requiring  to  be  informed  of  the  partioalars  of  demands, 
which  they  in  their  reply  expressly  admitted  to  be  correct ; 
and  as  to  the  only  claim  which  they  did  not  admit  to  be  cor- 
rect, the  defendants  in  their  motion-papers,  supplied  a  bill 
of  particulars  in  sufficient  defail.  If  the  question  was  as  to 
the  propriety  of  granting  an  order  to  compel  defendants  to 
serve  a  bill  of  particulars  under  these  circumstances,  the 
court  in  the  exercise  of  the  broad  discretion  vested  in  it, 
it  would  have  been  justified  in  denying  the  motion  (But- 
ler V.  Mann,  9  Abb.  N,  C.  49). 

To  leave  the  question  as  to  the  propriety  of  the  plaint- 
iflPs  demand  in  doubt,  until  the  case  came  on  for  trial, 
might  prove  an  embarrassm'ent  and  a  hindrance  to  a  speedy 
determination  of  the  issues.  The  motion  to  strike  out  the 
demand  was,  therefore,  proper  ;  and  this  practice  was  ap- 
proved of  Dowdney  'o.  Volkening  (37  Super.  Ct.  313). 

The  order  appealed  from  is  affirmed,  with  ten  dollars 
costs,  and  the  disbursements  of  the  appeal. 

Sedgwick,  Ch.  J.,  concurred. 


ELIZABETH  M.  MEHESY,  Appellant,  «.  HIPPOLTTE 
KAHN,  ET  AL.,  Respondents. 

Order  for  inspsetian  of  bookSy  etc.—whsn  granted 

The  grantiDg  of  power  to  search  through  the  books  of  account  to  find  isola- 
ted entries  not  particularized,  to  enable  plaintiff  to  frame  his  complaint, 
rests  in  the  discretion  of  the  court,  and  it  should  only  be  allowed  where 
the  purpose  and  necessity  of  such  examination  are  apparent. 

According,  where  in  an  application  for  an  order  to  examine  defendants' 
books  to  ascertain  the  names  of  persons  to  whom  defendants  had  sold 
certain  merchandise  in  contravention  of  their  agreement  to  sell  only  to 
plaintiff,  in  order  to  enable  plaintiff  to  frame  the  complaint,  the  petition 
alleges  that  defendants  did  so  sell  to  other  persons, — Held,  that  the 
application  should  not  be  granted;  that  the  knowledge  or  information 
which  enabled  plaintiff  to  make  this  distinct  and  definite  statement,  was 
enough  to  enable  plaintiff  to  frame  her  complaint 
Vol.  XVm.— 14 
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Before  Sedgwiok,  Ch.  J.,  FRBKDMAisr  and  O'G-obman,  J  J. 

Decided  March  21,  1884. 

Appeal  from  order  of  special  term  denying  petition  of 
plaintiff  for  inspection  and  copy  of  entries  in  account  books 
of  defendants  in  order  to  ascertain  the  names  of  the  persons 
to  whom  defendants  had  sold  "hare  bellies,"  in  violation 
of  their  agreement  with  the  i)laintiflf,  and  in  order  to  enable 
the  plaintiff  to  frame  her  complaint. 

Simpson  <fe  Werner^  for  appellant. — The  discovery  sought 
is  material  and  necessary,  and  in  the  present  case  absolutely 
indispensable.  1.  Its  materiality  appears  by  reference  to 
the  written  contract.  The  defendants  contracted  to  give 
their  entire  product  of  bellies  during  the  period  mentioned, 
and  that  they  did  not  do  so  is  shown  by  the  petition  pre- 
sented. 2.  Its  necessity  is  shown  by  the  allegations  that 
the  names  and  amounts  are  recorded  in  the  books  named, 
during  the  period  designated,  and  that  the  petitioner  "has 
no  means  whatsoever,  outside  of  said  books,  of  discovering 
or  determining  the  amount  of  hare  bellies  which  the  defend- 
ant had  or  obtained,  or  parted  with  and  sold  and  delivered 
to  parties  other  than  your  petitioner,  and  in  violation  of 
the  contract,"  and  this  after  the  positive  averment  that  the 
defendants  did  sell  and  deliver  to  other  parties  in  violation 
of  the  contract.  The  plaintiff  cannot  possibly  prepare  a 
complaint,  and  truthfully  verify  it,  as  required  by  statute, 
without  a  disclosure,  and  if  a  complaint  were  by  any  possi- 
bility framed  and  served,  the  cause  of  action  could  be 
readily  defeated  by  an  application  on  the  part  of  the  de- 
fendants for  a  bill  of  particulars. 

Benno  Loewy^  for  respondent. 

By  the  Court. — O' Gorman,  J. — ^There  are  many  rea- 
sons why  the  decision  of  the  special  term  should  not  be 
disturbed. 

The  granting  the  order  applied  for  was  very  much  within 
the  discretion  of  that  court,  and  we  see  no  reason  to  believe 
that  such  discretion  was  not  properly  exercised  in  this 
instance. 
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The  plaintiff  states  in  her  verified  petition,  that  the 
defendants  did  sell  largely  to  other  persons,  and  offered  her 
the  refnse  after  such  sales  of  the  best  material.  If  she  is 
possessed  of  knowledge  or  information  sufficient  to  enable 
her  to  make  this  distinct  and  definite  statement  anderoath, 
there  can  be  no  difficulty  in  framing  a  complaint  calling  for 
a  definite  verified  answer  to  that  allegation. 

The  power  to  search  through  the  defendant's  account- 
books  in  order  to  find  isolated  entries,  not  particularized,  to 
enable  the  plaintiff  to  frame  a  complaint,  is  open  to  great 
abuse  and  should  only  be  granted  where  the  purpose  and 
necessity  of  such  examination  are  apparent.  At  a  later 
stage  of  the  proceedings,  when  the  issues  between  plaintiff 
and  defendants  shall  have  been  developed,  other  appro- 
priate measures  can  be  taken  by  the  plaintiff  to  obtain  the 
information  now  sought,  if  it  be  found  to  be  then  necessary. 

The  order  appealed  from  is  affirmed,  with  ten  dollars 
costs. 

Sedgwick,  Ch.  J.,  and  Fbeedmak,  J.,  concurred. 


CORA  MOFFAT,  et  al..  Appellants,  v.  JAMES  HEN- 
DERSON, Respondent. 

Water-renU — landlord  and  tenant — rule  <u  to  ^^  extra  ratee^'*'*  between. 

One  of  the  objects  and  effects  of  Laws  1870,  ch.  888,  §  13,  and  Laws  1873, 
ch.  885,  S  78,  is  to  make  the  expense  of  placing  a  water-meter  upon  any 
of  the  premises  specified  in  said  acts  in  New  York  City,  and  the  charge 
for  extra  consumption  of  Croton  water  over  and  above  the  quantity 
covered  by  the  regular  building  rate,  a  lien  upon  the  land. 

There  is  nothing  in  said  acts  or  any  other  statutes,  which  makes  the  actual 
consumer  of  the  extra  water  personally  liable  for  the  water-rates. 

The  lien  aforesaid  which,  with  the  power  to  cut  off  the  water  supply,  is  the 
only  means  of  enforcing  payment  of  any  such  extra  water-rent,  is  given 
by  virtue  of  the  taxing  power  of  the  state,  as  in  the  case  of  regular  water- 
rents,  by  reason  of  the  benefit  accruing  to  the  property  on  which  it  is  im. 
posed.  And  the  rule  as  between  lessor  and  lessee  is,  that  the  lessee  is  not 
bound  to  pay  either  the  extra  or  regular  water-rate  except  upon  covenant, 
or  unless  there  are  circumstances  which  raise  an  implied  promise  so  to  do. 
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Where,  at  the  time  of  the  making  of  the  lease,  such  a  meter  is  npon  the  pre- 
mises, and  the  lease  contains  a  covenant  by  the  lessee  to  pay  *'  the  regalsr 
annual  rent  or  charge  ....  for  Croton  water/'  and  there  is  no  eri- 
dence  that  the  lease  does  not  constitute  the  whole  of  the  contract  be- 
tween the  parties,  the  lessee  havlDg  expressly  obligated  himself  to  pay  a 
part  of  the  water  rate,  the  implication  is,  that  he  was  not  to  pay  the 
other  part.  And  this  rule  will  obtain  between  the  purciiaser  of  the  pre- 
mises from  the  original  lessor,  and  the  assignee  of  the  lessee. 

Before  Sedowiok,  Ch.  J.,  Freedman  and  O' Gorman,  J  J. 

J)seided  March  24,  1884. 

Appeal  by  plaintiffs  from  judgment  in  favor  of  defend- 
ant entered  upon  findings  of  a  judge,  that  complaint  be 
dismissed  with  costs. 

By  a  lease  under  seal,  dated  July  1, 1878,  the  premises, 
Nos.  114,  116,  118  and  120  West  46th  street,  in  the  city  of 
New  York,  with  the  stables  and  office  fixtures  thereon,  and 
the  appurtenances  thereof,  were  leased  to  one  Stout  by 
Bridget  D.  Fitzpatrick,  as  executrix  of  the  will  of  Philip 
Fitzpatrick,  deceased,  and  one  Anne  M.  Gary,  for  a  term, 
ending  May  1,  1883. 

On  December  31,  1878,  all  the  lessee's  interest  was  by 
him  assigned  to  the  defendant,  and  the  latter  went  into 
possession  and  carried  on  the  livery  stable  business.  At  or 
about  the  same  time  the  lessors  conveyed  the  fee  of  said 
premises,  and  assigned  the  lease  between  them,  and  Stout, 
and  all  their  interest  therein,  to  the  plaintiffs. 

The  action  is  brought  by  the  plaintiffs  to  recover  the  sum 
of  $182.40,  which  they  were  compelled  to  pay  for  Croton 
water,  which,  during  the  year  1879,  the  defendant  had  used 
in  his  business  on  the  demised  premises  over  and  above  the 
regular  rate,  and  the  quantity  of  which  had  been  ascer- 
tained through  a  water  meter. 

Joseph  A.  Welsh,  for  appellants. — I.  The  bills  for  the 
water  supplied  to  the  defendant,  and  used  by  him  in  his 
livery  stable  business,  were  his  own  personal  debt. 

However  vague  the  original  provisions  concerning  extra 
water-rents  may  have  been,  the  act  of  1870  re-enacted  in  the 
charter  of  1873,  placed  the  supply  of  water  for  business 
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uses  upon  a  definite  footing,  and  made  that  supply  a  plain 
sale  of  water  to  the  consumer  by  measure  {Laws  1870, 
ch.  383,  §  13  ;  Laws  1873,  ch.  335,  §  73 ;  Lageman  v.  Klep- 
penburg,  2  E.  D,  8. 126  ;  Graham  v.  Dunigan,  6  DueTy  629 ; 
S.  C,  2  Bosw.  616). 

II.  The  defendant  obtained  this  water,  of  the  value  of 
$166.85,  upon  the  credit  of  the  plaintiffs.  It  is  clear  that 
the  object  of  the  statute,  in  making  these  bills  a  lien  on  the 
premises,  is  to  create  a  substantial  security  for  their  pay- 
ment. The  obtaining  the  water  by  these  means,  and  omit- 
ting to  pay  for  it,  and  thus  snbjecting  the  plaintiffs'  prop- 
erty to  liability  for  it,  creates  an  implied  request  to  them 
to  make  the  payment,  and  promise  to  repay  them  (Scoles 
V.  Coleman,  Wright,  92 ;  Ohilty  ConL  6th  ed.  694). 

III.  The  action  may  be  regarded  as  for  money  paid  for 
defendant's  use,  upon  the  implied  request  resulting  from 
the  compulsion  caused  by  his  conduct  (1  Ohilty  PI.  351).  '*  It 
is  clear  that  if  money  be  paid  by  a  person  in  consequence 
of  a  legal  liability,  to  which  he  is  subject,  but  from  which 
a  third  person  ought  to  have  relieved  him  by  paying  the 
amount,  a  request  will  be  implied"  {Ohitty  Cord.  6th  ed. 
594).  "Where  money  has  been  paid  at  the  request  of 
the  defendant,  either  express  or  implied,  it  may  be, recov- 
ered as  money  paid  to  the  use  of  the  defendant,  though  paid 
in  satisfaction  of  a  claim  against  the  defendant  which  could 
not  be  enforced  at  law."  .  .  .  *' Compulsory  payments. — 
But  there  are  instances  in  which,  though  the  defendant  did 
not  (in  fact)  request  the  plaintiff  to  make  the  payment  for 
him,  yet  the  law  will  imply  such  request,  and  admit  no 
evidence  to  the  contrary.  Thus,  where  the  plaintiff  is 
compelled  to  make  a  payment,  &c."  ....  "Where  a 
party  is  in  a  situation  where  he  may  be  compelled  by  law 
to  pay  a  sum  of  money,  although  he  be  not  actually  com- 
pelled to  do  so,  and  he  pays  it  accordingly,  the  action  will 
lie."  To  maintain  this  form  of  action,  no  privity  of  con- 
tract, whether  of  tenancy  or  otherwise,  is  necessary.  In 
fact,  in  nearly  all  the  numerous  cases  of  this  class  no  con 
tract  relation  existed  (Hunt  v.  Amidon,  4  J?/;Z,  345),  Neither 
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is  it  necessary  that  the  city  may  sae  the  defendant  person- 
ally  for  the  price  of  the  water ;  although  in  fact  it  could. 
He  had  the  value  of  the  bills  and  well  knew  that  he  was 
drawing  the  plaintiffs  into  a  suretyship  for  them,  and  his 
acts  imply  a  request  to  them  to  pay  (Scoles  v.  Coleman, 
Wright,  92 ;  Brirtain  v.  Lloyd,  14  M,  &  W.  762 ;  Lewis  v. 
Campbell,  8  M.j  G.  &  8.  [8  0.  B.]  541 ;  Grissel  v.  Robinson, 
1  Scott  J  829  ;  Pawle  «/Gunn,  4  Bing.  N.  C.  445 ;  Scholey  t^. 
Mumford,  60  iT.  Y.  501;  Graves  v.  Harwood,  9  Barb.  477; 
Peck  V.  IngersoU,  3  ^Id,  628 ;  Wells  v.  Porter,  7  Wend. 
119  ;  St.  Nicholas  Ins.  Co.  v,  Howe,  7  Bosw.  450  ;  Exall  v. 
Partridge,  8  21  B.  308  ;  Dawson  v.  Linton,  5  B.  &  Aid.  621 ; 
Brown  v.  Hodgson,  4  Taunt  189  ;  Pownall  d.  Perrand,  6 
B.  &  Or.  439 ;  Jenkins  t).  Tucker,  1  H.  Bl.  90  ;  Gleason  t. 
Dyke,  22  Pick.  390;  Nichols  n.  Buckman,  117  jJfa^^.  488; 
Peconic  Bk.  t?.  Smiley,  27  Me.  229 ;  Bailey  t>.  Bussing,  28 
Conn.  455 ;  Post  v.  Gilbert,  44  Id.  9). 

IV.  These  bills  were  not  incurred  by  defendant  in  the 
character  of  a  tenant.  The  city  looks,  not  to  a  tenant,  bur 
to  a  ''consumer,"  "  occupant,"  "  receiver  and  user"  of  the 
water.  It  is  immaterial  how  the  consumer  gets  upon  the 
property.  He  may  be  a  trespasser ;  and  yet,  if  being  on 
the  property,  he  has  the  opportunity  to  cause  damage  to 
the  owner  in  this  manner,  and  does  it,  he  is  liable. 

V.  Neither  are  "  meter  charges  "  taxes  under  the  acts, 
and  for  that  reason  required  to  be  asumed  by  a  tenant. 
Nor  have  they  any  of  the  characteristics  of  a  tax.  They 
are  not  imposed  or  assessed  on  property  ;  are  not  predicated 
on  its  value ;  are  not  for  a  prescribed  or  definite  amount, 
and  are  not  periodical  or  even  certain.  They  are  personal, 
fluctuating,  irregular,  indefinite  and  uncertain. 

VI.  Considered  as  liens,  these  meter  bills  differ  wholly 
from  the  "regular  rents"  with  respect  to  the  propriety  of 
stipulating  therefor  between  a  landlord  and  a  tenant. 
"  Regular  rents  "  are  prescribed,  definite  and  regular  assess- 
ments imposed  directly  upon  all  properties  upon  certain 
streets,  entirely  independent  of  the  actual  use  of  the 
Croton  water,  or  even  of  the  occupancy  of  the  property. 
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*' Meter  charges,"  as  has  just  been  stated,  are  primarily, 
only  items  of  personal  business  expense,  and,  secondarily, 
a  lien  for  security  for  their  collection.  The  regular  rent, 
therefore,  attaches  irrespectively  of  the  existence  of  any 
lease  and  concerns  the  owner  only,  unless  it  be  assumed  by 
a  tenant  as  part  of  his  rent.  On  the  other  hand,  the  meter 
charges  do  not  concern  the  owner  of  leased  property  at  all, 
save  as  the  statute  makes  his  property  a  security  therefor, 
and  no  stipulation  in  the  lease  could  change  his  position  in 
that  regard. 

VII.  The  inserting  in  the  lease  of  a  covenant  by  the 
tenant  to  pay  the  ''regular  rents,"  does  not  imply  that  he 
is  not  to  pay  his  meter  bills.  As  already  shown,  the  two 
subjects  are  not  of  the  same  class,  and  therefore  no  impli- 
cation whatever  arises  from  the  naming  of  one  of  them. 

James  Henderson  and  S.  Jones^  for  respondents. — This 
action,  if  sustainable  at  all,  can  only  be  sustained  on  the 
theory  of  money  paid  by  plaintiffs  for  the  use  of  defendant 
at  ills  special  instance  and  request.  A  request,  express  qr 
implied,  is  essential.  No  e3?:press  request  is  shown.  To 
raise  an  implied  request,  two  requisites  must  concur:  1st. 
The  claim  paid  must  be  one  for  the  satisfaction  of  which  the 
property  of  the  one  in  favor  of  whom  the  request  is  to  be 
implied  can  be  lawfully  taken  without  any  fault,  negligence 
or  want  of  reasonable  care  on  his  part.  2d.  It  must  be  one 
which,  as  between  the  two  between  whom  the  request  is  to 
be  implied,  the  one  against  whom  the  request  is  to  be  im- 
plied is  bound  to  pay  in  the  first  instance.  Thus  putting 
the  parties  in  the  position  of  principal  and  surety,  the  one 
against  whom  the  request  is  implied  being  the  principal  and 
the  one  in  whose  favor  it  is  implied  being  the  surety. 

None  of  the  provisions  of  law  make  meter  charges, 
liens  or  charges  on  real  estate.  When  we  read  the  acts  of 
1870  and  1873,  we  are  at  once  "struck  with  the  use  of  the 
words  "as  now  provided  by  law."  This  at  once  leads  one's 
attention  to  ascertain  what  provisions  have  been  made  by 
law  whereby  these  charges  are    made  a  lien  or  charge. 
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Have  plaintiffs  brought  themselyes  within  the  first  requisite  t 
The  act  of  1870,  chap.  137,  the  act  of  1863,  either  as  it 
originally  stood  or  as  amended  by  the  act  of  1854,  do  not. 
Thus  we  are  thrown  back  to  the  act  of  1849.  That  act  in 
terms  only  makes  ^'regular  rents"  a  charge  and  lien.  It 
has  been  held  that  under  this  act  meter  charges  are  not 
liens  (Treadwell  v.  Van  Schaick,  30  Barb.  444).  Conse- 
quently there  is  no  provision  of  law  under  which  thes« 
charges  are  liens.  Plaintiff's  property  then  was  not  subject 
to  be  taken  for  these  charges,  hov  are  they  liable  therefor ; 
and  consequently  they  do  not  bring  themselves  within  the 
first  requisite. 

If  these  charges  are  liens  they  are  so  by  virtue  of  the 
taxing  power  of  the  state.  And  as  such  the  lessor  and 
not  the  lessee  is  bound  to  pay  them  {Taplor^s  iJandlord 
and  Tenanty  ed.  1844, 161 ;  McAdarrCs  Landlord  and  Ten- 
ant, 1884,  161-162).  The  lessee  in  this  case  has  not  cove- 
nanted to  pay  them. 

The  law  assumes  that  parties  enter  into  contracts  in  re- 
ference to  the  law,  and  that  they  know  the  law. 

If  these  charges  are  liens  they  are  so  by  the  same  sections 
by  which  the  regular  rents  are  ;  the  lessee  having  expressly 
undertaken  to  pay  a  part  of  the  liens,  it  is  implied  that  he 
is  not  to  pay  the  other  part  on  the  principle  of  "  expressio 
uniuSy  exclusio  alter ius.\^ 

By  the  Court. — Freedman,  J. — ^This  action  is  brought 
by  the  plaintiffs  to  recover  the  sum  of  $182.40,  paid  by 
them  under  legal  compulsion  to  relieve  their  real  estate 
from  a  lien  for  extra  Croton  water,  which  the  defendant, 
while  he  occupied  towards  them  the  relation  of  a  lessee, 
had  consumed  in  his  business  as  a  livery  stable  keeper 
carried  on  upon  their  premises. 

Upon  a  re-examination  of  all  I  said  in  Hill  v.  Thompson 
(since  affirmed  by  the  general  term*).  I  adhere  to  the 
opinion  that  one  of  the  objects  and  effects  of  section  13  of 

*  See  ante^  p.  165. 
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chapter  383  of  the  Laws  of  1870,  and  of  section  73  of  chap- 
ter 886  of  the  Laws  of  1873,  was  and  is  to  make  the  expense 
of  the  placing  of  a  water  meter  in  or  upon  any  of  the  prem- 
ises specified  in  the  said  acts,  and  the  charge  for  extra 
(consumption  of  Croton  water  over  and  above  the  quantity 
rovered  by  the  regular  building  rate,  a  lien  upon  the  land. 
The  words  "as  now  provided  by  law  "  make  the  lien  thus 
given  one  of  the  same  character  and  nature  as  the  lien 
created  by  prior  legislation  for  regular  water  rents.  It  is 
also  to  be  enforced  in  like  manner.  But  there  is  nothing 
in  said  acts,  or  either  of  them,  or  in  any  pther  statute,  which 
makes  the  actual  consumer  of  the  extra  water  personally 
liable  for  the  meter  rates.  If  such  were  the  case,  it  would 
be  a  grave  question  whether  the  land  of  the  lessor  could  be 
constitutionally  subjected  to  a  lien  for  the  payment  of  the 
personal  debt  of  the  lessee.  But  it  is  not  the  case.  The 
only  means  of  enforcing  payment  of  any  extra  water  rent 
which  exist,  consist  in  the  provision  for  a  lien  for  the 
:i  mount  due  on  the  premises  to  which  the  water  is  furnished, 
wiiich  lien  may  be  enforced  by  a  sale  of  the  premises,  and 
in  the  power  to  cut  off  the  supply  of  water  in  case  of  non- 
payment. The  lien  is  therefore  given  under  and  by  virtue 
of  the  taxing  power  of  the  state  just  as  it  is  given  for  the 
regular  water  rents,  by  reason  of  the  benefit  accruing  to  the 
property  on  which  it  is  imposed. 

This  being  so,  the  rule  as  between  lessor  and  lessee  is, 
that  the  lessee  is  no  more  bound  to  pay  the  extra  water-rate 
than  he  is  bound  to  pay  the  regular  rate,  unless  he  has 
covenanted  to  pay  it  or  unless  there  are  circumstances 
which  raise  an  implied  promise  on  his  part  in  favor  of  the 
lessor.  That,  in  the  absence  of  a  covenant  to  pay,  the  les- 
see is  not  liable  to  pay  the  regular  rate,  or  any  tax  or  assess- 
ment upon  the  premises,  is  a  proposition  so  firmly  estab- 
lished as  to  render  it  unnecessary  to  cite  authorities. 

As  between  the  parlies  to  this  action  it  has  already  been 
adjudged  in  a  former  action  {ante^  p.  165)  that  the  defend- 
ant is  not  liable  for  extra  water  consumed  by  him  by  reason 
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of  any  covenant  in  the  lease.  It  therefore  remains  to  be 
seen  whether  upon  the  special  facts  of  the  case  a  promise 
to  pay  can  be  implied. 

True,  in  the  year  1879,  there  was  consumed  on  plaintiff's 
premises  by  the  defendant  a  certain  quantity  of  Croton 
water  which  was  measured  through  a  meter,  and  the  charge 
for  which  over  and  above  the  regular  rate  amounted  to 
1^166.85.  This  charge  was  not  paid,  and  was  returned  by 
the  Department  of  Public  Works  to  the  office  of  the  Clerk 
of  Arrears  in  the  Finance  Department,  and  in  due  course 
of  time  and  procedure  became  a  lien  upon  the  premises  of 
the  plaintiffs.  The  plaintiffs  paid  the  amount  with  the 
interest  accrued  thereon,  amounting  altogether  to  the  sum 
of  $182.40,  and  then  brought  this  action  to  recover  back  the 
money. 

But  the  defendant  in  the  year  referred  to,  was  upon  the 
said  premises  as  the  assignee  of  the  lease  executed  by  and 
between  his  assignor  and  the  assignors  of  the  plaintiffs. 
The  relation  between  the  parties  to  this  action  is  therefore 
the  same  as  between  lessor  and  lessee,  and  as  such  it  is 
governed  in  the  first  instance,  if  not  wholly  so,  by  the  terms 
of  the  written  lease. 

Now  at  the  time  of  the  execution  of  the  lease  there  was 
a  meter  in,  upon,  and  attached  to  the  premises.  The  lease 
conveyed  the  premises  JSTos.  114,  116,  118  and  120  West 
46th  street  in  the  city  of  New  York,  with  the  stables  and 
office  fixtures  thereon,  and  the  appurtenances  belgnging 
thereto,  and,  in  addition  to  the  reservation  of  an  annual 
rent  of  $4,500,  contained  the  following  agreement  on  the 
part  of  the  lessee,  viz. :  to  keep  on  said  premises  during 
the  term  of  the  lease,  free  of  charge,  one  horse  or  more  and 
two  wagons,  harness,  &c.,  belonging  to  John  G.  Gary.  It 
also  contained  the  following  covenant  on  the  part  of  the 
lessee : 

'*  To  pay  the  regular  annual  rent  or  charge  which  is  or 
may  be  assessed  or  imposed  according  to  law  upon  the  said 
premises  for  Croton  water,  on  or  before  the  first  day  of 
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August,  in  each  year,  during  the  term,  and  if  not  so  paid, 
the  same  shall  be  added  to  the  quarter's  rent  then  due." 

In  view  of  these  covenants,  and  there  being  no  evidence 
that  the  lease  did  not  constitute  the  whole  of  the  contract 
between  the  original  parties,  and  it  having  been  conceded  . 
that  the  defendant  did  pay  all  the  regular  annual  water- 
rent  or  charge,  the  case  therefore  comes  down  to  this :  The 
parties,  who  must  be  presumed  to  have  known  the  law  and 
to  have  entered  into  the  contract  with  reference  to  the  law, 
knew  that  both  the  regular  and  the  extra  water-rent  or 
charge  might  become  liens  upon  the  land  ;  that  the  stables 
embraced  in  the  lease,  with  a  meter  then  and  there  in  them, 
were  subject  to  an  extra  charge  ;  and  that  in  the  absence 
of  a  covenant  on  the  partof  the  lessee,  to  pay  either  charge, 
/the  lessors  would  have  to  pay  it.  With  the  knowledge  of 
all  these  matters  the  parties  made  the  contract  they  did, 
by  which  the  lessee  was  to  pay  only  the  regular  charge. 
How  then  can  the  court  say  that  the  lessors  did  not,  in  the 
rent  they  reserved,  include  the  extra  charge,  or  that  the 
lessee  would  have  agreed  to  pay  the  reserved  rent,  if  he 
was  to  be  liable  for  the  extra  charge.  The  court  can- 
not make  a  new  contract  between  the  parties,  and  the 
one  they  did  make,  is  governed  by  the  principle  **  express io 
unius  est  exclusio  alter ius.^'  The  lessee  having  been  ex- 
pressly obligated  to  pay  a  specified  part  of  the  water,  the 
implication  is  that  he  was  not  to  pay  the  other  part. 

^he  action,  if  sustainable  at  all,  can  only  be  sustained 
on  the  theory  of  money  paid  by  the  plaintiff  for  the  use  of 
the  defendant  at  the  latter' s  special  instance  and  request. 
But  in  the  case  at  bar,  there  neitiier  was  an  express  request, 
nor  can  one  be  implied.  Before  the  law  will  raise  an  im- 
plied request  in  any  case,  it  must  appear  that  the  one 
against  whom  the  request  is  to  be  implied,  was  bound  to 
pay  in  the  first  instance,  and  that  the  claim  paid  is  one,  for 
the  satisfaction  of  which  the  property  of  the  one  in  favor 
of  whom  the  request  is  to  be  implied,  can  be  lawfully 
taken  without  any  fault  or  negligence  on  his  part.  When- 
ever these  elements  concur,  the  parties  are  placed  in  the 
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position  of  principal  and  surety,  the  one  against  whom 
the  request  is  implied,  being  the  principal,  and  the  one  in 
whose  favor  it  is  implied,  being  the  surety.  But  in  the 
I)resent  case  these  considerations  only  lead  back  to  the 
question  as  to  what  the  contact  was,  and  upon  that  it  has 
already  been  shown  the  defendant  cannot  be  held. 

It  appearing,  therefore,  that  the  defendant  is  not  liable 
under  the  lease,  to  pay  for  extra  water,  and  that  no  promise 
to  pay  for  extra  water  can  be  implied  against  him,  the 
plaintiffs'  complaint  was  properly  dismissed. 

The  judgment  should  be  affirmed,  with  costs. 

Skdgwiok,  Ch.  J.,  and  O' Gorman,  J.,  concurred. 


MARY  A.  RYDER,  by  Guardian,  etc.,  Respondent,  v. 
THE  MAYOR,  etc.  of  New  York,  Appellants. 

Negligetiee — infancy ^  rights  and  obligations  arising  out  of—vdhen  infant  suijurU. 

The  plaintiff,  a  bright  and  intelligent  child,  under  five  years  of  age,  whiU- 
engaged  in  pluy  with  other  children,  in  broad  daylight,  and  while  running 
about,  went  into  an  excavation  made  by  defendants  in  the  highway,  near 
the  curbstone  of  the  sidewalk  in  front  of  plaintiff's  residence.  The  exca- 
vation had  been  there  for  some  time,  and  plaintiff  had  been  warned  by 
her  parents  and  others  not  to  go  upon  the  street  upon  that  account,  and 
was  there  without  their  permissinn.  The  jury  found  a  verdict  for  plaint- 
iff,— BM,  on  appeal,  that  notwitlist^nding  the  unusual  intelligence  of 
the  infant,  there  is  no  authority  requir  ng  that  a  child  of  her  years  should 
be  held  sui  juris;  that  plaintiff  had  the  right  to  use  the  sidewalk  even 
for  play;  also  that  the  question  whetlier  or  not  the  plaintiff  or  her  parent, 
or  both,  were  negligent,  was  properly  left  to  the  jury. 

The  principles  and  authorities  as  to  riglits  and  obligations  in  these  cases  of 
infanta  not  suijuris^  reviewed  and  stated  by  the  court. 

The  evidence  showed  that  plaintiff's  arm  was  fractured  and  afterwards 
became  and  remained  disfigured,  the  jury  awarded  as  damages  $6,600, 
— Held^  that  the  general  term  has  the  power  and  is  bound  to  interpose  on 
the  question  of  damages  when  the  interests  of  justice  may  require  it;  that 
the  damages  in  this  case  were  excessive,  and  should  be  reduced  to  $3,000. 

Before  Sedgwick,  Ch.  J.,  Tru  ax  and  O' Gorman,  J  J. 

JDeeided  Mareh  26,  1884. 
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Appeal  from  judgment  in  favor  of  the  plaintiff  for 
$6,600  on  verdict  of  a  jury,  and  from  an  order  denying  a 
motion  for  a  new  trial. 

At  the  close  of  plaintiffs  evidence  and  of  the  case,  de- 
fendant's counsel  moved  to  dismiss  the  complaint,  on  the  fol 
lowing  grounds :  First.  That  there  was  no  evidence  of  any 
negligence  on  the  part  of  the  city.  Second.  That  there  wais 
evidence  of  contributory  negligence  on  the  part  of  the  plaint- 
iff. The  court  ruled  that  the  question  whether  plaintiff  was 
sui  juris  or  non  suijuris^  was  a  question  for  the  jury,  and 
denied  the  motion  for  a  non-s.uit,  to  which  defendants' 
counsel  excepted. 

The  action  was  for  damages  for  a  personal  injury,  and 
the  evidence  showed  that  plaintiff's  arm  was  fractured,  and 
that  it  thereby  became  and  remained  disfigured  at  the  elbow. 

Further  facts  appear  in  the  opinion. 

Oeorge  P.  AndrewSy  corporation  counsel,  and  Charles 
Blandy^  for  appellants. 

Joseph  Kohler  and  Charles  P.  Miller ^  for  respondent. 
— The  motions  to  dismiss  the  complaint  were  properly  denied 
and  the  defendants'  exceptions  are  not  well  taken.  De- 
fendants' negligence  was  clearly  proven.  The  plaintiff 
being  at  the  time  of  the  accident  only  four  years  and  eight 
months  of  age,  the  court  would  not  have  been  justified  in 
dismissing  the  complaint  on  the  second  ground  urged  by 
the  defendants,  even  had  the  evidence  shown  conclusively 
that  her  personal  negligence  had  contributed  to  the  injury, 
for  this  would  have  compelled  the  court  to  decide,  as  matter 
of  law,  that  the  plaintiff  was  *'  sui  jurist  Such  a  decision 
would  havd  been  erroneous.  Had  the  court,  on  the  other 
hand,  deciled  as  a  matter  of  law  that  the  plaintifl:*  was 
^"^  noil  sui  juris ^^^  it  is  probable  that  its  decision  on  this 
point  would  have  been  sustained  on  appeal  (See  McGarry 
v.  Loomis,  63  N,  Y,  104;  Munally  v.  Spence,  15  Abb.  Pr, 
N,  8.  820).  It  is  clear,  however,  that  had  the  court  held 
the  plaintiff  to  be  ^^no7i  sui  juris ^'^^  the  question  of  her 
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personal  negligence  could  not  have  been  considered,  and  to 
have  dismissed  the  complaint  on  the  groand  of  contriba- 
tory  negligence,  the  court  would  have  been  obliged  to  hold, 
as  matter  of  law,  that  the  mother's  negligence  (her  daughter 
being  7ion  sui  Juris)  contributed  to  the  injury.  This,  under 
the  evidence,  would  clearly  have  been  error  (McQarry  ??. 
Loomis,  supra).  The  court,  therefore,  not  having  decided 
as  matter  of  law  that  the  plaintiff  was  non  sui  juriSy  was 
compelled  to  leave  the  question  of  contributory  negligence 
to  the  jury  (Cosgrove  v,  Ogden,  49  N.  T.  255  ;  Mangam  o. 
B.  R.  R.  Co.,  38  Id.  455  ;  McGrarry  v.  Loomis,  supra  ;  Mul- 
lany  v.  Spence,  supra  ;  Ihl  o.  Forty-second  St.  R.  R.  Co., 
47  N.  Y.  318  ;  Fallon  v.  C.  P.  N.  &  E.  R.  R.  R.  Co.,  64  Id. 
13 ;  Thurber  v.  Har.  R.  R.  Co.,  60  Id.  338 ;  McGuire  t?. 
Spence,  91  Id.  306). 

By  the  Court.— O' Go kman,  J. — On  May  19,  1875,  the 
plaintiff,  Mary  A.  Ryder,  then  an  infant  between  four  and 
live  years  old,  fell  into  an  excavation  made  by  the  defend- 
ants in  Eightieth  street  between  Third  and  Second  avenues, 
jiud  was  injured  thereby.  This  excavation  was  made  for 
the  purpose  of  laying  a  48-inch  main  in  the  street,  and  it 
extended  all  along,  and  parallel  with  the  southerly  side  of 
the  street,  a  space  of  about  three  feet  being  left  between 
the  southerly  edge  of  the  excavation  and  the  curbstone  of 
I  he  southerly  sidewalk,  and  this  excavation  had  existed  for 
-several  weeks  before  the  accident.  The  plaintiflf  lived  with 
her  father  and  mother  in  a  tenement  house  on  the  south 
side  of  the  street.  In  the  progress  of  this  excavation,  the 
paving  stones  which  bad  been  taken  up,  were  gathered  in 
piles  thiee  feet  high  and  twenty  or  twenty-five  feet  apart 
on  the  southerly  sidewalk.  One  of  these  intervals  or  gaps 
between  piles  was  before  the  house  in  which  the  plaintiff 
then  lived.  Previous  to  the  accident,  the  street  between 
the  curbstone  and  the  excavation  before  the  plaintiffs  said 
house  had  caved  in  and  the  curb  had  settled  considerably, 
making  the  sidewalk  there  incline  towards  the  cut.  At 
about  five  o'clock  in  the  afternoon,  and  in  broad  daylight. 
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the  plaintiff  was  found  in  the  excavation  in  front  of  the 
house,  but  how  exactly  she  got  into  it,  the  evidence  does 
not  disclose.  Five  or  ten  minutes  before,  she  had  got  leave 
from  her  mother  to  go  down  stairs  to  the  water-closet, — had 
been  warned  by  her  mother  not  to  go  to  the  street, — did  go 
out  on  the  sidewalk, — met  there  some  other  children,  with 
whom  she  played  tag,  and  in  running  about  with  them  she 
went  right  into  the  hole.  She  had  been  forbidden  by  her 
mother  to  go  into  the  street  that  day,  because  of  this  exca- 
vation into  which  she  fell.  She  knew  the  opening  was 
there.  She  had  been  warned  not  to  go  near  the  hole  by 
her  father  the  night  before,  and  promised  her  father  not  to 
go  near  it.  She  got  the  same  warning  from  her  sister  and 
made  the  same  promise,  and  she  knew  what  it  meant.  She 
seemed,  from  the  evidence,  to  have  been  a  particularly 
bright  and  intelligent  child,  in  possession  of  all  her  senses 
and  faculties. 

The  questions  now  to  be  considered  are:  First.  Was 
'here  proof  of  negligence  on  the  part  of  the  defendants  i 
Second.  Did  the  evidence  show  that  the  plaintiff's  negli- 
gence contributed  to  the  injury  ?  Third.  Was  the  verdict 
against  the  weight^f  evidence,  or  excessive? 

It  is  convenient  that  the  second  of  these  questions  should 
be  first  examined. 

Notwithstanding  the  unqsual  intelligence  of  the  infant 
plaintiff,  at  the  time  of  her  accident,  she  was  then  under 
live  years  of  age,  and  1  do  not  know  of  any  authority  hold- 
that  an  infant  so  young  should  be  regarded  as  ''  sui  juris  ^^ 
(McGaiTy  v.  Lopmis,  63  N.  Y.  106).  But  whether  suijuirs 
or  not,  if  she,  by  want  of  such  care  and  caution,  on  her 
own  part,  as  could  have  been  fairly  expected  and  due,  from 
one  of  her  years^  and  knowledge  of  the  existence  and 
nature  of  the  danger  to  be  guarded  against,  had  caused  the 
injury,  such  negligence  on  her  part  would  go  far  to  defeat 
this  action.  If  ^^  sui  juris^^  it  would  be  negligence,  im- 
putable to  herself  (Wt^ndell  o.  R.  R.,  91  N,  Y.  426 ;  Thur- 
ber  V,  R.  R.,  QO  Id.  333-4).  If  not  ''  sui  juris,''  and  her 
parents  had  been  negligent  in  leaving  her  free   to  run  ai. 
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large  on  the  sidewalk,  defective  as  it  was,  and  so  near  a 
dangerous  excavation,  then  their  negligence,  concarring 
with  her  negligence,  would  defeat  the  action  (Reynolds 
V.  R.  R.,  58  If.  Y.  248  ;  Ihl  v.  R.  R.,  47  M.  322).  She  had 
no  doubt  the  right  to  use  the  sidewalk  even  for  play  (Mc 
Guire  v.  Spence,  91  N.  T.  303-6 ;  McOarry  v.  Loomis. 
63  Id.  107).  But  warned,  as  she  was,. of  the  dangerous 
excavation,  so  near  the  sidewalk,  if  she,  by  recklessness, 
or  the  want  of  such  ordinary  care  as  was  due  from  her,  coq- 
sidering  her  age  and  intelligence,  fell  into  the  chasm,  it 
would  be  imputable  to  her  as  contributing  negligence 
(Honegsburger  v.  R.  R.  1  Keyts^  570  ;-  cited  in  91  H.  7. 
426). 

Whether  the  evidence  of  contributory  negligence  on 
the  part  of  the  infant  plaintiffs  here,  or  her  parent,  or 
both,  was  sufficient  as  matter  of  law  to  have  made  it 
proper  for  the  trial  judge  to  dismiss  the  complaint,  is  a 
question  not  free  from  doubt,  but  the  preponderance*  of 
authority  seems  to  me  in  favor  of  leaving  it  as  matter  of 
fact  to  the  jury  (McGuire  v.  Spence,  supra ;  Stackus  v,  R. 
R.,  79  N.  Y.  466).  The  question  as  to  the  existence  of 
negligence  on  the  part  of  the  defendants,  was  also  rightly 
left  to  the  jury  as  a  question  of  fact.  Although  they  had 
the  right  to  dig  the  excavation  in  question  and  it  was  done 
in  pursuance  of  their  civic  duties,  and  although  they  do 
not  guarantee  the  absolute  safety  of  the  public  streets,  yet 
they  are  bound  to  take  reasonable  precaution  for  the  pro- 
tection of  citizens,  and  whether  they  have  done  so  in  this 
case  is  a  question  of  fact. 

The  next  question  is  as  to  the  amount  of  damages,  and 
there  this  court  has  the  power,  and  is  indeed  bound  to 
interpose  whenever  the  interest  of  justice  requires  (Hough- 
kirk  V.  President,  &c.,  92  N.  Y.  222).  In  this  respect  the 
verdict  here  is  not  warranted  by  the  evidence.  Beyond 
rhe  injury  to  the  plaintiff's  arm,  for  which  she  is  entitled 
ro  substantial  damages,  there  is  no  snfSicient  reliable  testi- 
mony that  she  received  any  other  injury  by  reason  of  her 
fall  into  the  excavation,  of  which  the  negligence  of  the  de- 
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fendants  was  the  proximate  cause.  For  this  injury  to  her 
arm,  which  yras  neither  grave  nor  lasting  in  its  effect,  the 
verdict  rendered  by  the  jury,  $6,600,  would  be  clearly  un- 
reasonable and  excessive. 

The  accident  occurred  on  May  19, 1875.  The  weight  of 
evidence  is  that  she  made  no  complaint  of  pain  in  her  hip 
until  the  winter  of  1879.  The  action  was  begun  in  Decem- 
ber, 1882. 

After  a  careful  examination  of  the  evidence  we  have 
come  to  the  conclusion  that  the  verdict  at  its  present 
amount  should  not  stand.  Unless,  therefore,  the  plaintiff 
consents  to  accept  the  sum  of  $3,000  in  full  satisfaction  of 
the  claim  in  suit,  there  must  be  a  new  trial,  with  costs  to 
abide  the  event ;  and  the  order  denying  the  motion  for  a 
new  trial  should  be  reversed,  with  $10  costs. 

Sedgwick,  Ch.  J.,  and  Tbuax,  J.,  concurred. 


ELIZA  A.  THOMAS,  as  Executrix,  etc.,  RE8POin>Eirr,  t^, 
THE  NEW  YORK  LIFE  INSURANCE 
CO.,  Appellant. 

Exe€ut&r»-^pau>€rt  btfore  probate.— Doctrine  of  rdati&n  a$  to  aet$  iff  executor 
de  eon  tort. — Damagee. 

Before  the  statutes  of  this  state  in  regard  to  executors  were  passed,  the 
powers  and  title  of  an  executor  had  the  broadest  scope,  and  he  was  a 
complete  executor  before  probate,  to  aU  purposes,  except  bringing  an 
action. 

An  executor  holds  from  the  will  itself,  and  the  law,  by  a  subsequent  pro- 
bate of  it  and  qualification  of  the  executor,  has  secured  two  principal 
objecto,  viz.,  proof  in  the  only  form  the  law  can  recognise,  and  that  there 
will  be  no  renunciation  of  the  obligation  of  administration  ;  and  not- 
withstanding 2  i?.  5.  71,  §  16,  providing  that  no  executor,  before  let- 
ters, shall  **  have  any  power  to  dispose  of  any  part  of  the  estate,  except," 
etc.,— a  sale  by  a  person  named  in  a  will  as  executor,  of  assets  of  the 
estate,  before  probate,  for  full  value  and  for  the  benefit  of  the  estate,  is 
validated  by  the  subsequent  qualification  of  the  same  person  as  exec- 
utor. 

Vol.  XVEL— 16. 
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Where  a  sale  so  made,  is  not  one  which  would  he  a  rightful  act  of  adminis- 
tration, and  is  not  made  yalid  by  relation,  in  an  action  for  convenion  of 
the  goods  brought  by  the  executor  after  probate  and  letters,  the  true 
rule  of  damages  requires  that  the  amount  of  money  formerly  paid  into 
and  remaining  with  the  estate,  should  be  applied  to  reduce  the  amount 
of  the  recovery,  viz.,  the  true  value  of  the  goods. 

The  principles  and  authorities  as  to  executors  and  executors  ds  aon  toH 
reviewed  and  considered. 

Before  Ssdgwiok,  Ch.  J.,  Fbebdman  and  O'Gobmak,  J  J. 

Decided  April  7,  1884 

Appeal  by  defendant  from  judgment  entered  upon  find- 
ing and  conclusions  of  a  judge,  he  trying  the  issues  by  con- 
sent. 

The  action  was  for  damages  for  the  conversion  by  de- 
fendant of  goods  and  chattels,  part  of  the  testator's  estate. 
The  act  of  conversion,  as  alleged,  was  the  defendstnt's  buy- 
ing and  receiving  from  the  plaintiff,  before  she  had  taken 
out  letters  testamentary,  the  goods  and  chattels  in  question, 
she  selling  and  delivering  them  to  the  defendant. 

The  following  findings  were  made  by  the  trial  judge  : 

**lst.  That  the  above-named  Griffith  Thomas  departed 
this  life  on  or  about  January  6,  1879. 

"2d.  That  at  the  time  of  the  decease  of  said  Thomas  he 
was  the  owner  and  possessor  of  certain  personal  property 
consisting  of  office  furniture,  carpets  and  fixtures. 

''3d.  That  previous  to  his  death  the  said  Thomas  occu- 
pied an  office  in  the  building  of  the  defendant  at  No.-  346 
Broadway,  in  the  city  of  New  York,  and  the  personal  prop- 
erty mentioned  in  the  previous  finding  was  stored  in  said 
office  at  the  time  of  the  decease  of  said  Thomas. 

"4th.  That  the  personal  property  was  of  the  value  of 
$400. 

"  6th.  The  plaintiff  in  the  action  was,  by  the  terms  of 
the  last  will  and  testament  of  the  said  Thomas,  nominated 
as  executrix  thereof,  and  on  or  about  July  6, 1879,  by  an 
order,  decision,  or  decree  of  the  surrogate  of  the  city  and 
county  of  New  York,  the  said  last  will  and  testament  was 
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dnly  admitted  to  probate,  and  letters  testamentary  issued 
to  the  plaintiflf,  who  thereupon  duly  qualified  and  entered 
upon  the  discharge  of  her  duties  as  such  executrix. 

''6th.  That  on  or  about  February  18,  1879,  the  defend- 
ant took  possession  of  the  property  contained  in  the  office 
of  the  said  Griffith  Thomas,  deceased,  situate  in  the  build- 
ing of  defendant  as  aforesaid. 

"  7th.  That  on  or  about  February  24,  1879,  the  plaintiflf 
executed  to  the  defendant  a  release  and  bill  of  sale  of  said 
personal  property,  and  the  defendant,  in  consideration 
thereof,  paid  to  the  plaintiflf  the  sum  of  $400,  and  further 
released  and  canceled  a  debt  of  $5,260  due  or  claimed  to  be 
due  by  the  said  Thomas  to  the  said  defendant. 

''8th.  That  at  the  time  of  the  execution  of  the  said  bill 
of  sale  or  release  the  defendant  knew  that  the  plaintiflf  had 
not  received  letters  testamentary,  and  had  full  knowledge 
of  the  fact  that  she  had  not  yet  qualified  as  executrix  of  t^he 
said  last  will  and  testament  of  Griffith  Thomas,  deceased. 

"9th.  That  the  money  paid  by  the  defendant  to  the 
plaintiflf  was  not  used  for  the  purpose  of  defraying  funeral 
expenses  nor  for  the  purpose  of  preserving  the  estate.'* 

And  as  conclusions  of  law : 

"  1st.  JThat  the  plaintiflf  had  no  power  to  execute  the 
bill  of  sale  and  release  to  the  defendant,  she  not  having 
received  letters  testamentary  on  the  will  of  Griffith  Thomas, 
deceased,  at  the  time  of  the  execution  thereof. 

"2d.  That  the  consideration  therein  expressed  as  far 
as  it  released  a  d^bt  due  by  the  plaintiflf  s  testator  to  the 
defendant  was  invalid  and  contrary  to  law. 

"  3d.  That  the  said  release  and  bill  of  sale  was  wholly  - 
void  and  without  any  eflfect. 

' '  4th.  That  the  plaintiflf  should  recover  judgment  for  the 
value  of  the  said  personal  property,  to  wit,  the  sum  of  $400, 
together  with  the  costs  of  this  action,  to  be  taxed  by  the 
clerk.'* 

Chamherlain^  Carter  cfe  HorribloweT^  for  appellant. — 
The  title  of  an  executor  takes  eflfect  by  relation,  so  as  to 
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validate  transactions  in  good  faith,  intermediate  between 
the  date  of  the  testator's  death  and  the  date  of  letters  testa- 
mentary, (a)  At  common  law,  the  title  of  an  executor  is 
derived  from  the  will,  und  not  from  the  letters  testament- 
ary. The  issuing  of  the  letters  is  merely  a  formal  antben- 
tification  of  his  title,  but  confers  no  new  rights. 

It  is  said  in  Williams  on  Executors  (6th  Am.  ed.  p. 
293),  that  the  probate  of  a  will  merely  gives  the  authenti- 
cated evidence  of  an  executor's  title,  and  is  not  the  title's 
foundation ;  "for  he  derives  all  his  interest  from  the  will 
itself,  and  the  property  of  the  deceased  vests  in  him  from 
the  moment  of  the  testator's  death."  Further,  at  p.  302, 
*'  the  executor,  before  he  proves  the  will  in  the  probate 
court,  may  do  almost  all  the  acts  which  are  incident  to  his 
office,  except  only  some  of  those  which  relate  to  suits." 
''  He  may  pay  or  take  releases  of  debts  owing  to  the  estate ;" 
and  "he  may  sell,  give  away,  or  otherwise  dispose  at  his 
discretion,  of  the  goods  and  chattels  of  the  testator,  before 
probate." 

(6)  Atcommon*law,  the  title  of  an  administrator  is  de- 
rived from  the  granting  of  letters ;  but  even  in  case  of  an 
administrator,  when  the  letters  have  been  granted,  his  title 
relates  to  the  date  of  the  death  of  the  intestate,  and  vali- 
dates acts  of  the  administrator  intermediate  between  the 
death  of  the  intestate  and  the  granting  of  letters"  (White- 
hall V.  Squire,  Sblt,  45  ;  CartheWj  103  ;  Vaughan  ©.  Browne, 
Andrews,  333 ;  Walker  v.  May,  2  ffill  Oh.  [8.  C]  23 ; 
Rattoon  v.  Overacker,  8  Johns.  126  ;  Priest  v.  Watkins,  2 
Rill,  225  ;  Vroom  v.  Van  Home,  10  Paige,  549). 

(c)  Our  statute  has  altered  the  common  law  rule  as  to 
executors ;  but  the  effect  of  this  alteration  is  merely  to 
assimilate  the  rule  to  that  which  formerly  applied  to  ad- 
ministrators. The  language  of  the  statute  is  as  follows  (2 
H.  8.  71,  §  16) :  '*  No  executor  named  in  a  will  shall,  be- 
fore letters  testamentary  are  granted,  have  any  power  to 
dispose  of  any  part  of  the  estate  of  the  testator,  except  to 
pay  funeral  charges  ;  nor  to  interfere  with  such  estate  in 
any  manner  further  than  is  necessary  for  its  preservation." 
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This  Statute  does  not,  in  terms,  abolish  the  common  law, 
that  letters  of  administration,  as  well  as  letters  testament- 
ary, date  back  to  the  death  of  the  intestate  or  testator,  so 
as  to  validate  the  theretofore  unauthorized  acts  of  the  ad- 
ministrator or  executor  ;  and  it  surely  ought  not  to  be  so 
construed  by  implication.  The  rule  should  be  applied  that 
''statutes  in  derogation  of  the  common  law  should  be 
strictly  construed.''  The  decisions  of  the  courts  since  the 
revised  statutes  support  the  view  for  which  we  contend 
(Thomas  vl  Cameron,  16  Wend,  579  ;  Priest  v.  Watkins,  2 
Hilly  226  ;  Vroom  v.  Van  Home,  10  Paige^  549;  Matter  of 
Faulkner,  7  Hill,  181  ;  Bellinger  v.  Ford,  21  Barb.  311 ; 
Humbert  v.  Wurster,  22  Hun^  405). 

{d)  No  question  can  be  made  here  as  to  the  fairness  or 
good  faith  of  this  transaction  between  these  parties,  in 
view  of  the  findings  of  the  trial  court. 

W.  BourJce  Gockran^  for  respondent.  —  The  Bevised 
Statutes  expressly  jjrohibit  and  declare  invalid  any  trans- 
fer of  property  of  a  deceased  person  by  his  executor  before 
the  issue  of  letters  testamentary  (2  M.  8.  p.  71,  §  16).  The 
courts  have  been  repeatedly  called  upon  to  pass  on  this 
statute,  and  have  uniformly  held  that  its  provisions  were  an 
express  limitation  of  the  powers  of  executors  (Humbert 
V.  Wurster,  22  Eun^  405).  If  the  law  on  this  subject  were 
still  unsettled  the  defendant's  argument  might  be  regarded 
as  an  ingenious  plea  for  a  different  rule  of  construction,  but 
it  is  now  too  late  to  disturb  the  interpretation  which  has 
become  settled  by  precedent  and  established  by  adjudica- 
tion. The  defendants'  argument  is  based  entirely  on  de- 
cisions  as  to  the  rights  and  powers  of  administrators  before 
appointment,  but  he  forgets  that  the  common  law  rule  still 
applies  to  them,  while  the  powers  of  an  executor  have  been 
expres^sly  limited  by  statute  (Thomas  v,  Cameron,  16 
Wend,  579).  Whenever  any  act  of  an  executor  involving 
the  interference  with  or  disposal  of  property  of  his  testator, 
before  the  granting  of  letters  testamentary  has  been  ques- 
tioned in  the  courts,  such  act  has  been  decided  to  be  un- 
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lawfal  and    without  binding  effect  (Thomas  v.  Cameron, 
16  Wend,  svpra;  Balinger  v.  Ford,  21  Barb.  301). 

By  the  Court. — Sedgwick,  Ch.  J.— Before  the  statutes 
of  this  state  were  passed,  the  powers  and  title  of  an  execu- 
tor had  the  broadest  scope.  In  Wankford  v.  Wankford  (1 
SalJt.  299),  the  judges  agreed  that  an  executor  is  a  complete 
executor  to  all  purposes,  but  bringing  of  actions  before 
probate ;  that  before  probate  he  may  release  an  action,  may 
be  sued,  may  alien  or  give  away  the  goods,  or  otherwise 
intermeddle  with  them. 

He  could  not  bring  an  action  before  probate,  because  he 
could  not  show  the  will  proved  under  the  seal  of  the  proper 
court.  In  11  Vin.  Ab.  202,  Execution  (Aa)  2,  it  is  said  upon 
the  cases  cited,  ''  If  an  executor,  before  probate  of  the  will, 
bring  an  action  of  debt  upon  a  bond  due  to  him  as  exec- 
utor, but  when  he  declares  he  shows  it  to  the  court  proved, 
this  being  proved  after  the  action  brought,  yet  the  action 
is  well  brought,  because  he  was  executor  before  probate, 
though  by  law  he  is  not  permitted  to  sue  before  probate ; 
yet  this  being  proved,  the  impediment  is  removed  ab  initio. 
for  he  by  showing  of  the  will  to  the  court,  satisfies  the 
ceremony  which  the  law  requires,  which  he  has  done,  so  as 
the  law  requires." 

In  Hensloe's  Case  (9  Sep.  38  a),  it  is  said:  "The  exec- 
utors have  their  title  by  the  will,  which  is  temporal,  and 
to  the  goods  and  chattels  also  which  are  temporal,  as  it  is 
agreed  in  Plow.  Com.  in  Giresbrook's  Case,  280,  which  will 
is  complete  as  to  all  goods  in  possession  and  reversion,  and 
as  shall  be  after  said,  to  release  debts  and  duties,  before  any 
probate.  But  as  to  bringing  of  actions,  in  the  king's  court, 
the  judges  do  not  admit  the  executors  to  sue  for  things  in 
action,  unless  they  show  the  will  proved  duly  under  the 
seal  of  the  ordinary  ....  so  that  the  probate  of  the  will 
doth  not  give  them  any  interest  or  title  either  to  the  things 
in  action  or  in  possession,  for  they  have  their  whole  title 
and  interest  by  the  will,  and  not  by  the  probate  ;  but  yet 
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without  the  probate,  the  jndges  will  not  allow  them  to  bring 
actions." 

These  powers  of  executors  named  in  a  will  are  still 
valid,  excepting  to  the  extent  they  have  been  changed  by 
the  statutes.  So  far  as  this  case  is  concerned,  the  principal 
provision  of  the  statute  is  2  B.  S.  71,  §  16 :  **  No  executor 
named  in  a  will  shall,  before  letters  testamentary  are 
granted,  have  any  power  to  dispose  of  any  part  of  the  estate 
of  the  testator,  except  to  pay  funeral  charges,  nor  to  inter- 
fere with  such  estate  in  any  manner  further  than  is  neces- 
sary for  its  preservation." 

A  construction  of  this  statute  was  involved  in  the  de- 
cision of  Thomas  v.  Cameron  (16  Wend.  579).  Judge  Bron- 
sox  considered  the  effect  of  a  plea  that  the  plaintiffs  who 
sued  as  executors,  were  not  executors  at  the  time  of  the 
commencement  of  the  action,  without  saying  that  they  were 
not  afterwards  executors.  He  thought  that  at  common  law 
the  plea  should  have  alleged  that  the  plaintiffs  are  not  and 
never  were  executors,  but  that  under  the  statute  it  was  suf- 
ficient. The  persons  named  as  executors  could  only  acquire 
the  right  to  sue  by  proving  the  will.  "If  they  were  not 
executors  at  the  time  the  suit  was  commenced,  letters  sub- 
sequently obtained  would  not  afd  them  by  relation.  The 
statute  has  introduced  a  new  rule,  by  taking  away  the  com- 
mon law  right  to  sue  before  probate."  He  had*  said,  '*If 
the  goods  of  the  testator  are  taken  from  the  executor  before 
probate  of  the  will  he  may  maintain  trespass,  trover  or  re- 
plevin on  his  own  possession,  and  in  such  a  case  he  is  not 
obliged  to  make  a  profert  of  the  letters  testamentary." 

Judge  Bronson  also  gave  the  opinion  in  the  Matter  of 
Faulkner  (7  Bill^  181).  Falkner  and  one  Finley  were 
named  as  executors  in  the  will  of  one  Elliott.  Finley 
proved  the  will,  and  qualified.  Before  Faulkner  qualified 
he  received  several  sums  of  money  belonging  to  the  estate. 
Afterwards  he  qualified.  He  being  indebted,  absconded. 
At  a  meeting  of  creditors  under  a  statute,  Finley,  as  exe- 
cutor, claimed  for  the  estate,  priority  of  payment  out  of 
Faulkner's  property,  of  the  sums  of  money  received  by  the 
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latter,  under  the  statute  that  the  trustees  ^' shall  first  pay 
all  debts  that  may  be  owing  by  the  debtor  as  executor,  eta" 
The  opinion  said  that  the  objection  urged  was  that  under 
the  16th  section,  2  Ji.  8.  71,  Faulkner  was  not  executor  at 
the  time  he  received  the  money,  and  that  Thomas  x. 
Cameron  (16  Wend.  579),  was  cited.  '*  But  the  answer  is, 
that  when  Faulkner  qualified  as  executor,  his  authority 
related  back  and  legalized  the  payments  which  had  pre- 
viously been  made  to  him  (Priest  v.  Watkins,  2  StUy  225). 
He  afterwards  held  the  money,  and  it  was  a  debt  against 
him  as  executor."  •• 

Undoubtedly,  the  court  must  have  had  in  mind  2  B.  8. 
449,  §  17.  ''No  person  shall  be  liable,  as  executor  of  his 
own  wrong  for  having  received,  taken  or  interfered  with 
the  property  or  effects  of  a  deceased  person,  but  shall  be 
responsible  as  a  wrongdoer  in  the  proper  action,  to  the  ex- 
ecutors, etc.,  of  such  deceased  person  for  the  value  of  any 
property  or  effects  so  taken  or  received,  and  for  all  damages 
caused  by  him  to  the  estate  of  the  deceased."  It  must 
have  been  considered  that  the  subsequent  qualifying  as 
executor  operated  by  way  of  relation  so  as  to  prevent 
Faulkner  being  deemed  an  executor  of  his  own  wrong,  or 
liable  in  trover  or  trespass  only. 

Priest©.  Watkins  (2  Sill^  226),  stated  the  law  in  reference 
to  administrators.  The  plaintiffs  were  administrators,  etc., 
of  David  Benson,  one  being  his  widow.  After  the  death, 
before  letters  of  administration  had  been  taken  out,  the 
widow  had  received  payment  of  a  note,  part  of  the  estate 
of  the  intestate.  After  the  plaintiffs  had  received  the  let* 
ters,  they  brought  suit  upon  the  note,  and  the  payment 
was  pleaded.  It  was  held  to  be  a  defense.  For  the  plaint- 
iffs the  statutes  that  have  been  referred  to  were  cited.  The 
court  said  "  that,  independent  of  the  provisions  of  the  Re- 
vised Statutes  as  to  executors  de  son  tort^  the  letters  of  ad- 
ministracion  would  have  related  back  and  legalized  the  pay- 
ment in  question  can  admit  of  little  doubt  (Rattoon  v. 
Overacker,  8  Johns.  126  ;  1  Will,  on  Ex.  240,  396-7),  and  we 
are  of  opinion  that  those  provisions  were  not  intended  to 
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operate  any  alteration  of  the  law  in  this  respect."  -  It  will 
be  borne  in  mind  that  a  person  entitled  to  administration 
had  no  power  or  authority,  before  taking  letters,  to  inter- 
fere with  the  estate.  He  was  without  the  power,  as  the 
statute  says  the  executor  shall  be  without  power. 

In  Bellinger  v.  Ford  (21  Barb.  314),  the  court  distin 
guished  cases  like  Thomas  v.  Cameron,  where  an  act  may  not 
be  made  valid  by  relation  and  such  where  it  may  be,  like  the 
cases  already  cited,  and  Vroom  v.  Van  Horn  (10  Paige^  549). 
As  to  the  latter  kind  of  case.  Judge  Bogkes  said  they  were 
cases  where  the  executor  or  administrator  had  received  or 
collected  money  belonging  to  the  estate,  voluntarily  paid 
to  him,  or  when  he  had  wrongfully  taken  possession  of  and 
converted  to  his  own  use,  property  belonging  to  the 
estate  of  the  testator  or  intestate,  before  administration 
was  granted  to  him.  As  to  all  such  acts,  he  stands  the 
same  after  receiving  letters,  as  if  he  had  been  executor  or 
administrator  at  the  time.  Such  was  the  rule  of  the  com- 
mon law,  and  this  doctrine  of  relation  has  not  been  changed 
by  statute,  &c.,"  but  this  rule  applies  to  those  cases  only 
"  where  money  is  obtained,  without  any  coercive  proceed- 
ings, and  where  property  of  the  estate  shall  have  been 
wrongfully  appropriated,  and  not  to  illegal  or  coercive  ^cts 
against  third  persons  and  their  property." 

When  it  is  kept  in  mind,  that  an  executor  holds  from 
the  will  itself,  as  if  he  were  an  agent  or  attorney  of  the 
testator  and  that  the  law  by  a  subsequent  probate  of  the 
will  and  qualification  as  executor  has  secured  two  principal 
objects,  viz.  ;  proof  in  the  only  form  the  law  can  recognize, 
and  that  there  will  be  no  opportunity  of  a  renunciation  of 
the  obligations  of  administration,  the  application  of  the 
doctrine  of  relation  seems  to  be  reasonable.  Apparently, 
the  cases  that  have  been  cited  are  authority  that  a  sale  like 
the  present  is  validated  by  the  subsequent  qualifying  as 
executrix. 

In  a  certain  sense,  a  person  having  a  right  to  be  qualified 
as  executor  because  named  in  the  will,  was  at  common  law 
under  the  same  restrictions  as  those  declared  by  the  statute. 
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Until  the  will  was  proved,  there  was  no  evidence  that  he 
had  any  right  to  intermeddle  with  the  goods  of  the  testa- 
tor, and  if  he  did  intermeddle,  it  wonld  appear  that  he 
had  no  lawful  power  or  authority  so  to  do.  The  conse- 
quence would  be,  that  he  would  be  liable,  as  executor  de 
son  torU  although  charged  in  form  as  rightful  executor,  in 
favor  of  creditors.  Under  our  statute,  such  a  person  is 
lield  to  be  not  executor  de  son  tort^  but  a  trespasser  re- 
sponsible to  the  executor  or  administrator  of  the  deceased 
for  the  value  of  the  goods.  It  is  according  to  ordinary 
legal  rules  anomalous  that  a  person  having  a  right  to  be 
made  executor,  who  intermeddles,  should  after  his  appoint- 
ment be  liable  to  himself  as  executor  in  tort.  It  therefore 
may  be  that  the  subsequent  act  of  qualification,  will,  under 
the  statute  affect  the  prior  tort,  as  the  probate  of  the  will 
would  at  common  law. 

I  have  intended,  in  what  has  been  already  said,  to  limit 
the  act  of  the  executor  before  letters  to  a  transaction  that 
would  be  rightful  if  letters  had  been  granted — for  instance, 
a  sale  like  the  present  one  for  true  value  and  for  the  benefit 
of  the  estate. 

It  seems  to  me  well,  however,  to  take  another  view, 
to  assume  that  the  sale  was  contrary  to  the  16th  section, 
was  not  made  valid  by  relation,  and  to  inquire  what  damages 
the  statutes  intended  should  be  recovered,  under  circum- 
stances like  the  present. 

The  2  R.  8.  p.  81,  secj;ion,  60  declares  that  every  person 
who  shall  take  into  his  possession  any  of  the  assets  of  any 
testator  or  intestate,  without  being  thereto  duly  authorized, 
as  executor,  etc.,  or  without  authority,  etc.,  shall  be  liable 
to  account  for  the  full  value  of  such  assets  to  every  person 
entitled  thereto,  and  shall  not  be  allowed  to  retain  or  de- 
duct from  such  assets  for  any  debt  due  to  him.  Although 
this  last  phrase  shows  a  reference  to  an  act  of  administra- 
tion by  an  executor  de  son  tort^  yet  the  previous  words  are 
general  and  refer  to  any  person. 

By  2  R,  S.  449,  §  17,  which  takes  away  liability  as 
executor  of  his  own  wrong,  and  creating  instead  liability  as 
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a  wrongdoer,  makes  the  person  responsible  for  the  value  of 
any  property  or  effects  so  taken  or  received,  and  for  all 
damage  caused  by  his  acts,  to  the  estate  of  the  deceased. 

At  common  law,  an  executor  de  son  tort  could  not  re- 
tain for  his  own  debt,  or  receive  advantage  for  any  act  done 
by  him  for  his  own  benefit,  but  under  his  plea  of  pUne  ad- 
ministravitj  he  might  give  in  evidence  payment  of  just 
debts,  or  in  ^n  action  of  trover,  the  payment  of  debts 
might  be  recouped  from  the  damages  {Sedgwick  on  Dam. 
[431];  Middleton'sCase,  3  Co.  Hep.  55  and  note  ;  Coulter's 
Case,  Jd.  60  and  note).  This  is  the  rule,  when  no  letters  of 
administration  had  been  subsequently  taken  out  or  will 
proved.  • 

In  WooUey  v.  Clark  (5  Barn.  &  A.  744),  the  case  was  of 
an  executor  of  a  last  will,  suing  for  damages  from  the  sale 
of  goods  of  the  estate  made  by  the  defendant,  who  had 
qualified  as  executor,  under  a  former  will,  it  not  being 
known  that  there  was  a  later  will.  But  before  the  sale,  the 
defendant  had  notice  of  the  last  will.  No  mitigation  of 
damages  was  allowed.  The  decision  was  put  on  the  ground 
that  the  plaintiff  took  title  from  the  last  will  itself,  while 
the  defendant  had  no  title,  the  will  under  which  he  quali- 
fied, having  been  annulled  by  the  fact  that  there  was  a 
later  will,  and  he  having  sold  with  notice  of  it.  In  the 
present  case,  the  plaintiff  had  the  title,  her  power  to  sell 
being  restrained,  until  letters  were  issued  to  her. 

Mountford  v.  Gibson  (4  Bast,  441),  passed  upon  an  act, 
which  in  itself  was  a  bare  trespass,  and  not  shown  by  the 
circumstances  to  be  an  act  of  administration,  though  tortious. 
The  case  does  not  pass  upon  whether  if  it  had  been  an  act 
of  the  latter  kind,  the  defendant  would  have  been  liable. 

In  the  present  case,  the  evidence  shows  that  the  trans- 
action was  such  as  would  have  been  a  rightful  act  of  ad* 
ministration,  and  appeared  to  be  for  the  benefit  of  the  assets 
of  the  estate.  There  was  no  proof  that  the  money  paid 
for  the  goods  was  taken  by  the  plaintiff  for  her  personal 
benefit.  It  cannot  be  intended,  that  she  without  alleging 
and  proving  it,  places  her  action  upon  a  conversion  by  her 
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of  the  money.    It  is  to  be  intended  that  the  money  became 
and  remained  part  of  the  assets. 

I  am  of  opinion  that  ander  these  circamntanops,  the 
true  rule  of  damages,  the  executrix  not  claiming  the  goods 
themselves,  would  require  that  the  amount  of  money  for- 
merly paid  into  and  remaining  with  the  estate,  should  be 
applied  to  reduce  the  amount  of  the  recovery,  which  was 
die  whole  value  of  the  goods.  The  most  of  what  has  been 
said  in  this  opinion  concerns  the  responsibility  of  the  per- 
son named  in  the  will,  disposing  of  goods  before  letters 
testamentary.  I  see  no  reason  for  making  the.  responsibility 
of  the  person  receiving  the  goods  from  her,  greater  than 
hers.  In  the  present  case,  the  court  found  that  the  value 
of  the  goods  was  $400.  As  that  amount  had  already  been 
received  on  the  sale,  which  was  impeached,  the  plaintiff's 
damages  are  nominal.  The  amount  of  the  recovery  should 
be  reduced  to  six  cents. 

Fbeedhan  and  O'Gobhak,  J  J.,  concurred. 


EMILY  DE  SILVER,  Respondent,  v.  HOWARD 
HOLDEN,  Appellant. 

Demurrer-- Mi^nder  of    eauu$  of  actum— False   representations.— Plead- 
ing, 

Ad  alleged  cause  of  action,  *'that  by  false  and  fraudalent  representations 
defendnnt  had  induced  plaintiff  to  sign  a  bond,  conditioned  for  the 
payment  of  $1,700,  and  also  a  mortgage  upon  plaintiff's  real  estate,  to 
secure  the  payment  of  the  bond,  ivhich  were  made  and  executed  to  a 
third  person  by  defendant's  request,  to  whom  defendant  delivered  ttiem, 
receiving  from  such  third  person  $1,700,  for  the  same,"  may  be  joined  io 
the  same  complaint  with  a  second  cause  of  action  for  the  conversion  of 
personal  property  of  the  plaintiff  by  the  defendant  (Code,  §  484,  subd. 
6;  Cleveland  v.  Barrows,  50  Bar.  374).  The  plaintiff  had  a  property  in 
the  bond  after  execution  and  before  delivery  (Decker  ©.  Matthews,  \% 
N.  Y.  813),  nnd  the  complaint  alleges  that  defendant  obtained  the  bond 
from  her  by  false  pretenses,  thereby  taking  and  tortiously  converting  the 
same. 
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Upon  demarrer,  the  presumption  that  plaintiff  will  be  obliged  to  pay  said 
bond,  will  be  held  sufficient  to  take  the  place  of  an  allegation  of  damage. 

Where  the  complaint  avers  '^that  with  intent  to  deceive  and  defraud  the 
plaintiff,  defendant  falsely  and  fraudulently  stated  and  represented  cer- 
tain matters  of  fact,  as  to  his  own  financial  condition,  and  as  to  prop- 
erty owned  by  him,"  etc.,  such  an  averment  implies  a  charge  that  the 
defendant  knew  the  representations  to  have  been  false,  or  that  he  know- 
ingly made  them  (Marie  v.  Qarrison,  83  N.  T,  28). 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  April,  7  1884. 

Appeal  from  a  final  judgment  in  favor  of  plaintiff,  en- 
tered upon  an  order  and  interlocutory  judgment  overruling 
defendant's  demurrer  to  the  complaint. 

Defendant  demurred  on  two  grounds : 

1.  That  causes  of  action  are  improperly  united. 

2.  That  the  allegations  as  to  the  first  alleged  cause  of 
action  are  insufficient,  &c. 

The  facts  appear  in  the  opinion. 

E.  P.  Wilder^  for  appellant. — I.  Causes  of  action  have 
been  improperly  united  in  this  complaint  {Code^  %  488, 
subd.  7).  The  first  cause  of  action  is  evidently  for  damages 
for  obtaining  a  bond  and  mortgage  upon  real  property  by 
false  and  fraudulent  representations.  The  second  is  a 
cause  of  action  for  failing  to  return  a  chattel  after  demand 
made  therefor.  The  first  is  what  was  formerly  known  as 
an  action  upon  the  case  for  fraud  and  deceit.  The  second 
is  what  was  formerly  known  as  trover  or  conversion.  The 
plaintiff's  counsel  insists  that  both  the  causes  of  action  may 
be  included  under  subdivision  6,  of  section  484,  to  wit : 
"Injury  to  personal  property."  But  this  is  impossible; 
for  the  first  cause  of  action  relates  to  a  supposed  injury  to 
real  property,  if  ta  anything,  being  an  impairment  of 
plaintiff's  title  to  certain  real  estate  ;  while  the  second 
cause  of  action  relates  to  personal  property,ibut  in  no  man- 
ner alleges  any  ''  injury  "  to  it.  But  assuming,  if  necessary, 
that  the  conversion  of  a  chattel  is  in  law  an  ''injury"  to 
personal  property,  it  never  has  been  held  that  fraudulent 
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representation  whereby  a  plaintiff  was  induced  to  execute  a 
bond  and  mortgage  not  yet  due  nor  payable  and  by  reason 
whereof  plaintiff  has  not  yet  suffered  the  loss  of  a  farthing, 
is  an  injury  to  personal  ''  property."  The  Code  has  defined 
the  term  "injury  to  property"  as  an  actionable  act 
* '  whereby  the  estate  of  another  is  lessened  other  than  a 
personal  injury  or  the  breach  of  a  contract"  (§  3343,  svi>d, 
10).  The  kinds  of  tort  which  may  be  united  in  one  com- 
plaint under  the  Code  are  extremely  few.  It  has  been  held 
that  conversion,  wrongful  detention,  and  an  action  for 
accounting  cannot  be  united  (Thompson  v,  St.  Nicholas 
Bank,  61  How.  163).  Nor  can  a  cause  of  action  for  mali- 
cious prosecution  be  united  with  one  for  false  imprison- 
ment, strikingly  similar  as  those  causes  are  (Nebenzahl  v. 
Townsend,  61  Eow.  353).  Nor  a  cause  of  action  for  an 
assault  with  one  for  slander,  although  the  slander  and 
assault  were  simultaneous  (sse  also  Furniss  v.  Brown,  8  How. 
191 ;  Colvell  v.  N.  Y.  &  E.  R  R.  Co./ 9  Hem.  212 ;  Ehle  u. 
HuUer,  10  Abb.  Pr.  287  ;  Maxwell  c.  Farnam,  7  How,  236  ; 
Flynn  ^.  Bailey,  50  Barb.  73 ;  McDonald  v.  Kountze,  58 
HoiD.  152 ;  Hunter  v.  Powell,  15  Id.  221 ;  Cobb  v,  Dows, 
9  Barb.  230  ;  Anderson  v.  Hill,  53  Id.  238).  < 

II.  The  so  called  first  cause  of  action  does  not  set  forth 
facts  sufficient  to  constitute  a  cause  of  action  ;  and  this  for 
the  following  reasons :  First.  The  plaintiff  is  not  damaged. 
It  does  not  appear  that  she  will  ever  be  called  upon  to  pay 
her  bond  or  redeem  her  mortgage.  They  are  not  yet  due. 
Nan  constaiy  but  the  defendant  will  do  his  whole  duty  in 
that  behalf.  In  a  civil  action  for  fraud  and  deceit,  damage 
is  as  essential  to  the  action  as  fraud  (Aberdeen  ^.  Blackman, 
6  Hill,  324 ;  Gilbert  ^.  Wiman,  1  GomsL  550 ;  Wright  %. 
Whiting,  40  Barb.  235).  Second.  The  complaint  does  not 
allege  that  defendant  knew  his  representations  to  be  false 
when  he  made  them.  Non  constat,  but  he  honestly  be- 
lieved them  to  be  true  (Moore  n.  Noble,  53  Barb.  426 ; 
Robinson  v.  Flint,  56  Id.  100 ;  Van  Vliet  v.  MacLean,  23 
Hun,  206). 
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C.  Bainhridge  Smithy  for  respondent. — I.  The  causes  of 
action  are  properly  joined.  They  fall  within  the  general 
provision  of  the  Code  of  Civil  Procednre  termed  ''  For  in- 
juries to  personal  property  "  {Code  Civ,  Pro.  %  484,  snbd.  6; 
Cleveland  v.  Barrows,  69  Barb,  364 ;  Lovett  v.  Pell,  22 
Wend.  369). 

II.  The  maker  of  a  negotiable  promissory  note  can 
maintain  an  action  for  its  conversion  (Decker  v,  Matthews, 
12  N.^  Y.  313  ;  Develin  v.  Coleman,  50  Jd.  531).  In  such  a 
case  the  plain tiflf'is  entitled  to  recover  the  amount  of  the 
note  as  damages  for  its  conversion  without  averring  or 
proving  that  he  has  paid  it  to  the  holder.  It  is  sufficient 
that  he  is  liable  to  pay  it  {Id.), 

III.  The  plaintiflf  will  have  to  pay  the  bond  and  mort- 
gage. The  mortgagee  paid  the  money  on  it  in  good  faith 
(Aikin  v.  Morris,  2  Barb.  Ch.  140). 

By  the  Court. — Sedgwick,  Ch.  J. — The  judgment  ap- 
pealed from  was  entered  upon  an  assessment  of  plaintiff's 
damages  after  a  demurrer  to  the  complaint  had  been  over- 
ruled and  final  judgment  ordered  for  plaintiff.  The  appeal 
involves  the  correctness  of  the  order  overruling  the  de- 
murrer. The  demurrer  was  placed  upon  two  grounds  ;  first, 
that  causes  of  action  were  improperly  joined  ;  and  second, 
that  the  allegations  of  the  first  alleged  cause  of  action  are 
not  sufficient  to  constitute  a  caase  of  action. 

The  first  alleged  cause  of  action  was,  that  by  false  and 
fraudulent  representations,  the  defendant  had  induced  the 
plaintiff  to  sign  a  bond  conditioned  for  the  payment  of 
$1,700,  and  also  a  mortgage  upon  plaintiffs'  real  estate,  to 
secure  the  payment  of  the  bonds  which  were  made  to  a 
third  person  by  defendant's  request,  to  whom  defendant 
delivered  them,  receiving  therefor  from  the  third  person 
$1,700.  'The  other  alleged  cause  of  action  was  for  the  con- 
version of  personal  property  belonging  to  plaintiff. 

The  appellant's  counsel  argues  that  the  joinder  is  not 
justified  by  the  code,  unless  by  subdivision  6  of  the  484th 
section,  that  provides  that  the  plaintiff  may  unite  causes  of 
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action  for  injuries  to  personal  property.  The  farther  claim 
is,  that  the  first  cause  of  action  is  not  for  an  injury  to  per- 
sonal property. 

Cleveland  v.  Barrows  (59  Barb.  374),  satisfactorily  de- 
cides this  point.  The  opinion  is,  "Fraud  is  a  wrong,  and 
if  a  party  thereby  obtains  from  another,  property,  it  is  an 
injury  to  the  property  of  such  other  in  the  same  sense  pre- 
cisely as  though  the  wrongdoer  had  taken  the  property 
tortiously  and  converted  it.  The  bond  signed  by  the 
plaintiff  was  her  property,  and  the  complaint  alleges  that 
the  defendant  obtained  it  from  her  by  false  pretenses.  This 
only  affected  personal  property,  for  the  mortgage  which 
affected  the  real  property  was  distinct  and  different  from 
the  bond.  That  she  had  a  property  in  the  bond  after  she 
signed,  and  before  it  was  delivered  to  the  obligee  by  the  de- 
fendant, is  shown  by  Decker  v.  Matthews  (12  iT.  F.  313), 
and  the  cases  which  have  fallowed  it.  There  was  therefore 
no  misjoinder  of  causes  of  action. 

The  important  objection  to  the  sufficiency  of  the  allega- 
tion to  form  a  statement  of  a  cause  of  action  is,  that  the 
complaint  does  not  aver  directly  that  the  defendant  knew 
that  the  representations  he  made  were  false.  But  if  the 
allegations  imply  that  he  knew  they  were  false,  it  seems  to 
be  enough,  under  the  case  of  Marie  ».  Garrison  (83  if.  T. 
28).  It  was  said  in  that  case,  ''  Bearing  in  mind  that  what 
is  implied  in  an  averment  is  on  demurrer  to  be  taken  as  if 
the  thing  implied  is  directly  averred,  and  that  an  argu- 
mentative pleading  is  not  for  that  reason  demurrable,  we 
conclude,  although  not  without  some  hesitation,  that  an 
averment  of  refusal  to  exchange  does  import  that  the  other 
party  offered  to  do  that  without  which  no  exchange  could 
be  effected,  viz.,  that  he  tendered  the  property  or  thing 
which  was  the  consideration  of  that  which  he  was  to  re- 
ceive, and  which  he  called  on  the  other  party  to  deliver." 

The  complaint  avers  that  with  intent  to  deceive  and  de- 
fraud this  plaintiff,  the  defendant  falsely  and  fraudulently 
stated  and  represented  certain  matters  of  fa^ct  as  to  his  own 
financial  condition  and  as  to  property  owned  by  him.  These 
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were  things  that  the  law  would  presume  were  within  his 
knowledge.  Such  averments  imply  a  charge  that  the  de- 
fendant knew  the  I'epresentations  to  have  been  false,  or  that 
he  knowingly  made  them. 

There  is  another  objection,  that  the  complaint  does  not 
show,  that  the  plaintiff  was  or  will  be  damaged  by  the  fact 
of  the  bond  being  delivered  to  the  third  person  after  having 
been  obtained  by  the  defendant.  On  the  facts  stated  there 
is  a  liability  upon  the  bond  by  the  plaintiff  to  the  third 
person,  and  a  presumption  that  she  will  be  obliged  to  pay, 
and  no  presumption  that  the  defendant  will  indemnify 
her,  after  he  has  been  guilty  of  the  tort  charged.  Again, 
there  are  some  damages,  and  the  assessment  of  them  is  not 
under  review. 

Judgment  affirmed  with  costs. 

O'GoBHAN,  J.,  concurred. 


MATILDA   PAULITSOH,    Respondent,    v.  NEW 
YORK  CENTRAL  &  H.  R.  R.  R.  Co.,  Appellant. 

Juror — fniaeoTiduei  of— Juno  waived — objection  when  mwi  1$  taken. — New  trial 
— motion  for  J  where  made. 

A  motion  for  a  new  trial  on  the  ground  of  objectionable  conduct  on  the 
part  of  a  jurer,  must  be  made  to  the  court  at  special  term,  either  upon 
a  case  settled,  or  affidavits,  or  both,  and  cannot  be  entertained  on  appeal 
from  a  judgment  and  from  an*  order  denying  a  motion  for  a  new  trial 
upon  the  minutes. 

A  party,  by  taking  the  chances  of  a  favorable  verdict,  with  full  knowledge 
of  the  objectionable  act  of  a  juror,  and  without  in  any  way  objecting  to 
it,  waives  whatever  objection  might  liave  been  made;  and  this,  whether 
the  conduct  of  the  juror  complained  of  be  considered  as  misconduct  or 
as  an  irregularity. 

Before  Sedgwiok,  Ch.  J.,  and  Fbeedhan,  J. 

Decided  AprUl,  1884. 

Appeal  by  defendant  from  a  judgment  in  favor  of  the 
Vol.  XVni— 16 
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plaintiflE  for  $13,191.97,  entered  upon  the  verdict  of  a 
jury,  and  from  an  order  denying  defendants'  motion  on  the 
judge's  minutes  for  a  new  trial. 

The  faots  appear  in  the  opinion. 

FrarJc  LoomiSy  for  appellant. 

E&m/wad  Huerstel  and  Christopher  FinCy  tor  respondent. 
— I.  The  question  whether  this  was  so-called  "miscon- 
duct," on  the  part  of  the  juror,  which  could  have  in  any 
or  under  any  circumstances  affected  the  verdict,  if  the  same 
had  not  been  waived  al  the  time,  is  not  even  before  the 
general  term  on  this  apx^eal,  nor  can  it  be  considered  by 
them.  Such  motions  must  be  made  at  special  term,  and  on 
affidavits  setting  forth  the  facts  claimed  as  misconduct ; 
they  cannot  be  made  on  the  judge's  minutes  (3  Waifs 
Practice,  187,  398,  399 ;  4  Jd.  488,  489  ;  Code  Civ.  Proc,  §§ 
999, 1000,  1001,  1002  ;  Angell  v.  Jacobs,  66  How.  167). 

11.  But  even  if  the  circumstance  referred  to  might  have 
been  said  to  constitute  ''misconduct"  on  the  part  of  that 
juror,  it  was  waived  by  the  silence  and  acquiescence  and 
subsequent  conduct  of  defendant's  counsel,  and  the  con 
sequent  proceedings  in  court  thereafter  {Broom  Legal 
Maxims,  102,  103;  2  Oraham  <&  W.  New  Trials^  149, 
150,  note;  Hallock  v.  County  of  Franklin,  2  Mich. 
558 ;  1  Douglas,  306 ;  2  Oraham  <&  W.  New  Trials,  466, 
468 ;  Dayhaugh  v,  Enos,  6  N.  Y.  531  ;  Fox  «.  Hazleton,  10 
Pick,  275  ;  2  Oraham  &  VF.  New  Trials,  467,  468 ;  Gale  r>. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  13  Hun,  1,  6,  7  ;  Rees  v.  Stad- 
ler,  54  How.  492  ;  Kelly  ?>.  Christel,  16  Hun,  242  ;  Mahoney 
v.  Decker,  18  Id.  365  ;  Dolan  v.  JBtna  Ins.  Co.,  22  /d.  396 ; 
Fessenden  v.  Seger,  53  Me.  531  ;  State  v.  Daniels,  44  N.  H, 
388 ;  Martin  v.  Tidwell,  36  Oa.  332). 

By  the  Court.— Freedman,  J.— There  can  be  no  donbt 
that -the  relation  of  passenger  and  carrier  existed  between 
the  ])arties  at  the  time  of  the  injury,  and  that  the  plaintiff, 
as  a  passenger,  was  injured  in  the  attempt  to  get  on  board 
of  a  car  belonging  to  a  train  run  by  the  defendant. 
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At  the  trial,  her  testimony  was  sufficient  to  carry  the 
case  to  the  jury,  both  upon  the  question  of  negligence 
in  the  agents  and  servants  of  the  defendant  in  suddenly 
starting  the  train  before  the  plaintiff  had  a  reasonable 
opportunity  to  get  on  it,  and  upon  the  question  of  contri- 
butory negligence  on  her  part.  The  credibility  of  her  tes- 
timony and  that  of  a  female  witness  who  largely  corrobo- 
rated her,  was  for  the  jury.  No  error  was,  therefore,  com- 
mitted by  the  court  in  refusing  to  non-suit.  The  evidence 
given  on  the  part  of  the  defense  with  the  view  of  establish- 
ing that  the  plaintiff  arrived  too  late  at  the  statioh  and 
attempted  to  board  the  train  while  it  was  already  in  mo- 
tion, and  that  consequently,  there  was  no  negligence  on 
the  part  of  the  defendant,  but  contributory  negligence  on 
the  part  of  the  plaintiff,  created  a  conflict,  and  the  con- 
flict remained  after  the  plaintiff  had  completed  her  evi- 
dence in  rebuttal,  so  that  neither  side  was  entitled,  as 
matter  of  law,  to  the  direction  of  a  verdict  upon  the  main 
issue. 

The  case,  therefore,  was  one  for  the  jury,  and  it  was 
submitted  to  the  jury  under  a. charge  which  carefully 
guarded  all  the  rights  of  the  defendant  in  every  aspect  of 
the  case,  except  in  the  following  particular,  viz.  : 

Throughout  the  trial,  the  contention  of  the  defendant 
had  been  that  the  plaintiff  did  not  attempt  to  get  on  the  car 
where  she  stated  she  did,  and  that  she  could  not  have  fallen 
into  the  space  between  the  platform  of  that  car  and  the 
platform  of  the  station  as  she  claimed  she  did,  because 
there  was  not  room  enough  for  her  to  do  so.  This  alleged 
improbability  of  her  version  of  the  occurrence  was  the  sub- 
JH<t  of  some  remark  between  the  counsel  for  the  defendant 
and  the  trial  judge  at  the  conclusion  of  the  judge's  charge 
and  while  the  said  counsel  was  engaged  in  having  certain 
exceptions  to  the  charge  noted,  when  one  of  the  jurors 
arost^and  spoke  as  follows,  viz. :  '*  That  was  a  point  that 
1  took  a  note  of.  Defendant's  counsel  stated  that  it  would 
be  very  extraordinary  if  anybody  could  come  to  the  con- 
clusion that  a  lady  of  her  weight  could  fall  in  that  space. 
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Now  I  contend  there  was  ample  space.  I  went  yesterday 
on  a  train  to  Woodlawn,  constructed  in  the  same  way,  and 
I  got  oflf  at  the  platform  and  watched  the  cars,  when 
they  made  a  start  and  I  seen  the  space  there  that  wonld 
probably  be  3  feet  by  15  inches  between  the  two  platforms, 
and  a  lady  taking  hold  and  suddenly  jerked  and  thrown 
in  that  way,  had  ample  room  to  fall.  It  was  merely  a  mat- 
ter of  satisfaction  to  myself." 

The  trial  judge  thereupon  said:  ^' That,  gentlemen,  is 
a  question  for  you  to  consider  when  you  get  into  your 
room." 

This  instruction  would  have  constituted  error  and 
ground  for  new  trial,  if  it  had  been  objected  and  excepted 
to.  But  the  counsel  for  the  defendant  did  neither,  nor  did 
he  make  any  other  motion.  He  thus  acquiesced  in  the  in- 
struction as  given,  and  the  jury  retired.  Thereafter  the 
trial  judge,  it  seems,  became  aware  of  the  incorrectness  of 
the  instruction.  He  consulted  with  the  counsel  of  both 
parties,  and  they  not  objecting,  the  jury  were  recalled  to 
the  court  room,  and,  in  the  presence  of  counsel,  re-in- 
structed as  follows,  viz, : 

"Gentlemen  of  the  jury  :  I  have  called  for  you  in  order 
to  speak  to  you  about  a  circumstance  which  occurred  be- 
fore you  went  out.  One  of  your  number  stated  that  Le  him- 
self personally  examined  one  of  the  cars,  and  in  the  jury-box 
he  stated  what  was  the  result  of  his  examination.  I  have 
called  both  of  the  counsel  and  speak  with  their  consent. 
I  desire  to  say  to  you,  that  you  have  sworn  to  find  a  verdict 
on  the  evidence,  and  what  has  been  discovered  by  a  mem- 
ber of  your  body  is  not  evidence,  and  must  in  no  way  influ- 
ence you  and  it  should  in  no  way  influence  him." 

The  counsel  for  the  defendant  again  failed  to  express 
any  dissent.  The  counsel  for  the  plaintiff  then,  offered  to 
withdraw  the  juror  who  had  made  the  examination,  and 
to  take  the  verdict  of  the  other  eleven.  The  counsel  for 
the  defendant  still  persisted  in  remaining  silent.  The  jury 
then  again  withdrew,  and,  upon  the  completion  of  their  de- 
liberations, they  rendered  a  verdict  for  the  plaintiff  for 
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$12,600,  and,  upon  being  polled  pursuant  to  the  request  of 
defendant's  counsel,  each  juror  answered  that  such  was  his 
verdict. 

Under  the  circumstances  stated,  the  error  in  the  first 
charge  was  cured  by  the  subsequent  instruction,  and  any 
further  objection  which  might  have  been  raised  on  the  part 
of  the  defendant  on  the  general  ground  of  prejudice,  was 
waived,  whether  the  conduct  of  the  juror  in  question  be 
considered  as  misconduct,  or  as  an  irregularity.  In  either 
case  all  the  authorities  are  to  the  effect  that  the  defendant, 
by  taking  the  chances  of  a  favorable  verdict,  with  full 
knowledge  of  the  objectionable  act  of  the  juror,  and  with- 
out objecting  to  it  in  any  way,  waived  whatever  objection 
might  have  been  made. 

Moreover,  the  point  would  not  be  available  to  the  de- 
fendant on  this  appeal,  even  if  it  had  not  been  waived. 
True,  there  is  an  appeal  from  an  order  denying  defendant's 
motion  for  a  new  trial  in  conjunction  with  an  appeal  from 
the  judgment.  But  the  motion  for  a  new  trial  was  made 
on  the  exceptions  taken,  and  on  the  alleged  ground  that  the 
verdict  was  excessive,  and  contrary  to  the  evidence,  and 
contrary  to  law.  These  grounds  did  not  embrace  any 
question  arising  upon  the  act  of  the  juror  referred  to.  So 
the  motion  for  a  new  trial  was  made  on  the  minutes  of  the 
judge,  whereas  the  motion  for  a  new  trial  on  the  ground  of 
objectionable  conduct  on  the  part  of  a  juror  must  be  made 
to  the  court  at  special  term,  either  upon  a  case  settled,  or 
affidavits,  or  both. 

For  the  reasons  stated  it  must  be  held  that  the  defendant 
has  no  ground  of  complaint  on  account  of  any  of  the  in- 
structions given  to  the  jury,  or  the  conduct  of  the  individ- 
ual juror  referred  to.  I  also  carefully  examined  the  re- 
fusals to  charge,  but  could  discover  no  error  in  respect  to 
any  of  them  for  which  a  new  trial  could  be  ordered. 

The  exception  to  the  admission  of  evidence  at  fol.  176, 
is  clearly  untenable,  and  upon  the  closest  scrutiny  of  the 
evidence  on  both  sides,  it  cannot  be  said  that  the  verdict  is 
against  the  evidence  or  the  weight  of  the  evidence,  or  that 
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it  is  excessive.  The  case  was  one  peculiarly  within  the 
province  of  the  jury,  and  falls  within  the  rule  that  a  ver- 
dict fairly  sustainable  upon  conflicting  testimony  will  not 
be  disturbed. 

The  judgment  and  order  appealed   from   should   be 
affirmed  with  costs. 

Sedgwiok,  Ch.  J.y  concurred. 


THE  NORTHAMPTON  NATIONAL  BANK,    Respokd- 
ENT,  V.  AMOS  M.  KIDDER  et  al.,  Appellants. 

Kew  trials  on  the  grounds  of  surprise^  inadoertenee  and  excusable  neglect. 

Where  the  facts  sought  to  be  proven  upon  a  new  trial,  were  directly  in- 
yolved  in  the  main  issue  litigated  upon  the  former  trial,  and  had  thej 
existed,  should  have  been  then  and  there  established,  it  is  a  serious 
question  whether  a  motion  is  not  too  late  in  any  aspect  of  the  case. 

If  a  party  having  an  election  to  pursue  one  of  several  courses,  adopts  om* 
of  them  at  a  stage  of  the  litigation,  nt  which  the  election  must  be  made, 
he  is  deemed  to  have  waived  all  otiiers,  and  this  rule  must  be  strictly  en- 
forced. 

It  is  claimed  in  this  case  that  the  counsel  for  appellant  omitted  to  prove 
at  the  trial,  the  actual  payment  of  a  valuable  consideration  for  the  bonds 
for  the  conversion  of  which  respondent  brought  this  action,  and  the 
amount  thereof,  in  consequence  of  the  statements  made  by  respondents 
counsel  to  the  effect,  that  he,  the  said  counsel,  did  not  attack  the  good 
faith  of  the  defendants.  Heldy  that  assuming  this  statement  to  have  been 
made,  the  defendants  had  no  right  to  be  misled  thereby,  inasmuch  as 
good  faith  and  the  actual  payment  of  value  on  the  faith  of  the  bonds, 
and  the  proof  thereof,  were  necessary  to  the  establishment  of  the  defense, 
and  plaintifTs  counsel  was  under  no  duty  to  inform  the  defendants  spe- 
cifically and  accurately  as  tq  the  exact  requirements  of  their  defense  in 
the  case. 

A  claim  was  made  that  defendant's  counsel  was  misled  as  the  trial  by  the 
action  of  the  trial  judge,  in  ordering  a  verdict  subject  to  the  opinion  of 
the  court  at  general  term.  Seld,  untenable.  If  defendants*  counsel  consid- 
ered such  a  disposition  of  the  case  involved,  a  sacrifice  of  some  right  or 
advantage  of  the  defense,  he  should  have  drawn  the  attention  of  the  court 
to  the  same,  and  requested  a  different  disposition,  which  he  omitted  to  do. 

At  the  general  term,  the  question  relating  to  the  burden  of  proof  was 
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sharply  contested  between  the  parties,  and  the  court  held  that  defend- 
ants were  bound  to  prove  their  good  faith  and  the  payment  of  a  valuable 
consideration  for  the  bonds,  and  also  held  that  there  was  no  such  evidence 
(49  Super.  Ot.  338).  Held,  that  to  grant  a  party  a  new  trial  after  such  a 
determination,  to  enable  him  to  give  proof  of  what  he  considered  and 
treated  as  immaterial  upon  the  first  trial,  although  fully  involved  in  the 
issues,  cannot  be  sanctioned  by  authority,  but  on  the  contrary  would  estab- 
lish a  dangerous  precedent.  In  every  such  case  a  party  must  be  held 
bound  by  the  course  and  action  pursued  by  his  counsel. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  AprU  7,  1884. 

Appeal  from  order  denying  defendants'  motion  for  a 
new  trial  on  the  ground  of  surprise,  inadvertence  and  ex- 
'cnsable  neglect. 

The  facts  appear  in  the  opinion. 

W.   M.  Safford^  for  appellants. 

Peokham  &  T^yler^  for  respondent. 

By  the  Court.— Freedman,  J. — ^This  action  is  for  the 
conversion  of  certain  bonds  belonging  to  the  plaintiff  which 
were  stolen  from  it.  The  defendants  claim  to  have  pur- 
chased the  bonds,  honafide^  in  open  market,  and  for  full 
value.  The  issues  were  tried  by  the  court  and  a  jury  on 
December  6,  1882,  and  a  verdict  was  directed  in  favor  of  the 
plaintiff  for  the  sum  of  $2,496.45,  subject  to  the  opinion  of 
the  court  at  general  term. 

The  case  was  argued  at  the  general  term  March  9, 1888,* 
and  thereupon  judgment  absolute  ordered  for  the  plaintiff 
upon  the  verdict  on  the  ground  that  the  defendants  had 
failed  to  show  that  in  purchasing  the  bonds  they  parted 
with  a  valuable  consideration. 

The  defendants  then  moved  at  special  term  for  a  new 
trial,  in  order  to  be  enabled  to  prove,  as  matter  of  fact,  that 
they  did  actually  pay  a  valuable  consideration  on  the  faith 
of  tl^e  bonds  and  the  amount  thus  paid  ;  and  the  alleged 

«  8m  49  Bupm'.  Ot.  888. 
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grouDds  of  the  motion  were  surprise,  inadvertence  and  ex- 
cusable neglect,  in  consequence  of  which  the  defendants 
failed  at  the  trial  to  prove  the  facts  referred  to  as  they 
should,  and  could  have  proved  them.  The  motion  was 
denied,  and  the  present  appeal  is  from  the  order  of  denial. 

In  view  of  the  circumstance,  that  the  facts  sought  to  be 
proven  upon  a  new  trial  were  directly  involved  in  the  main 
issue  litigated  upon  the  former  trial,  and,  if  they  existed, 
should  have  been  then  and  there  established,  it  is  a  serious 
question  whether  the  motion  was  not  too  late  in  any  aspect 
of  the  case.  It  is  for  the  interests  of  the  public  that  con- 
troversies should  come  to  an  end,  and  hence,  if  a  party  hav- 
ing an  election  to  pursue  one  of  several  courses,  adopts  one 
of  them  at  a  stage  of  the  litigation  at  which  the  election 
must  be  made,  he  is  deemed  to  have  waived  all  others. 
Controversies  never  would  come  to  an  end,  if  this  rule  were 
not  enforced.  Hence  a  new  trial  is  not  granted,  simply  be- 
cause, after  and  in  consequence  of  the  action  of  the  general 
term,  it  is  ascertained  that  by  inadvertence  or  neglect  a  mis- 
take was  made  at  the  trial,  or  a  surprise  suffered,  which, 
had  it  been  known  how  the  general  term- would  decide  the 
law  of  the  case,  might  have  been  guarded  against 

But  in  view  of  the  serious  consequences  involved,  I 
deemed  it  best  to  review  and  pass  upon  the  merits  of  the 
motion  made  below. 

The  motion  was  substantially  made  on  mere  affidavits, 
and  the  pleadings  of  the  action,  for  although  the  order  to 
show  cause  gave  both  parties  liberty  to  use,  on  the  hear- 
ing, the  minutes  taken  by  the  stenographer  on  the  trial,  the 
said  minutes  contained  nothing  of  value  to  the  moving 
parties ;  and  the  claim  of  surprise,  inadvertence  and  ex- 
cusable neglect  was  sought  to  be  substantiated  by  the 
statement  resting  almost  exclusively  upon  the  affidavit  of 
defendant's  counsel,  that  he,  the  said  counsel,  omitted  at  the 
trial  to  prove  the  actual  payment  of  a  valuable  considera- 
tion on  the  faith  of  the  bonds,  and  the  amount  thereof,  in 
consequence  of  statements  made  by  plaintiff's  counsel  to  the 
effect  that  he  (plaintiff's  counsel)  did  not  attack  the  good 
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faith  of  the  defendants.  If  this  statement  bad  been 
made  as  alleged,  it  wonld  not  have  availed  the  defendants, 
for  they  had  no  right  to  be  misled  thereby,  inasmuch  as 
good  faith  and  the  actual  payment  of  valne  on  the  faith  of 
the  bonds,  were  both  necessary  to  the  establishment  of  their 
defense,  and  because  plaintiffs  counsel  was  under  no  duty 
to  inform  th^  defendants  specifically  and  accurately  as  to 
the  exact  requirements  of  their  defense.  But  the  plaintiff 
showed,  by  an  overwhelming  number  of  opposing  affidavits, 
that  the  statement  was  not  made  as  claimed,  and  that  what 
was  said  was  of  such  a  character  as  to  afford  no  ground 
whatever  for  complaint. 

It  has  also  been  insisted  that  defendants'  counsel  was 
misled  at  the  trial  by  the  action  of  the  trial  judge  in  order- 
ing a  verdict,  subject  to  the  opinion  of  the  court  at  general 
term.  This  claim  is  equally  untenable.  Both  sides  had 
given  all  the  testimony  they  wished,  and  there  was  no  in- 
tention on  the  part  of  the  judge  of  putting  the  case  in  a 
position  where  either  side  would  waive  any  right  or  ques- 
tion. If  either  side  thought  that  the  disposition  made  in- 
volved a  sacrifice  of  some  right  or  advantage,  the  attention 
of  the  court  should  have  been  called  to  it,  and  a  request 
should  have  been  made  for  a  different  disposition.  But 
nothing  of  this  kind  was  done. 

Moreover,  the  counsel  for  the  defendants  started,  at  the 
trial,  to  prove  the  payment  of  value  on  the  faith  of  the 
bonds  and  the  amount  thus  paid.  He  did  so  by  means  of 
a  witness  who,  in  the  end,  was  forced  to  admit  that  person- 
ally he  knew  nothing  of  these  facts,  in  consequence  of  which 
admission  his  testimony  upon  these  points  was  stricken  out, 
upon  motion,  as  hearsay.  This  was  quite  a  forcible  re- 
minder to  defendants'  counsel  to  bring  forth  legal  evidence, 
if  he  had  any. 

And  finally  it  clearly  appears  that,  throughout  the 
trial,  the  counsel  for  the  defendants  acted  upon  the  as- 
sumption that  the  burden  was  on  the  plaintiff  to  prove  that 
the  defendanis  did  not  act  in  good  faith,  and  did  not  pay  a 
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valuable  consideration  on  the  faith  of  the  bonds.  He 
therefore  put  in  only  so  much  testimony  as  he  thought  ne- 
cessary under  his  theory.  The  plaintiflPs  counsel,  on  the 
other  hand,  contended  that  all  he  had  to  prove  was  the 
ownership  of  the  bonds  and  their  larceny.  He  made  no 
concessions,  and  waived  no  right  which  the  plaintiff  might 
claim  upon  the  evidence,  though  the  greatest  stress  may 
have  been  laid  on  the  claim  which  the  general  term  ignored, 
that  the  defendants  purchased  the  bonds  after  maturity. 
Certain  it  is,  however,  that  before  the  general  term,  upon 
the  case  as  made  by  the  evidence,  the  question  relating  to 
the  burden  of  proof  was  sharply  litigated  by  both  parties. 
The  general  term  sustained  the  contention  of  plaintiffs' 
counsel  as  to  the  burden  of  proof,  and  holding  that  there 
was  no  evidence  on  the  part  of  the  defendants  that  they 
had  paid  a  valuable  consideration  on  the  faith  of  the  bonds, 
ordered  judgment  absolute  for  the  plaintiff  .upon  the  ver- 
dict. To  grant  a  party  a  new  trial  after  such  determination 
in  order  to  enable  him  to  give  proof  of  what,  upon  the  first 
trial,  he  considered  and  treated  as  immaterial  and  irrele- 
vant, though  involved  in  the  issues,  would  not  be  sanctioned 
by  authority,  but,  on  the  contrary,  would  establish  a 
dangerous  precedent.  For  in  every  such  case  the  party 
must  be  hpld  bound  by  the  course  pursued  by  his  counsel. 
If  the  rule  were  otherwise,  all  a  defeated  party  would  have 
to  do  in  order  to  obtain  a  new  trial,  would  be  to  retain  new 
counsel  and  start  a  new  theory. 

There  having  been  no  surprise,  inadvertence  or  ezonsa- 
ble  neglect  at  the  trial  within  the  rules  applicable  to  a 
motion  for  a  new  trial,  the  motion  was  properly  denied. 
It  was  neither  then  made  to  appear,  nor  does  it  appear  now, 
that  the  court  and  the  counsel  on  both  sides  had  assumed, 
and  on  the  trial  had  acted  upon  the  assumption,  that  the 
defendants  had  parted  with  full  value  on  the  faith  of  the 
bonds.  Besides  no  case  can  be  found  in  which  an  appellate 
court  assumed  a  fact  to  exist  for  the  purpose  of  reversing 
a  judgment. 
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The  order  appealed  from  must  be  affirmed,  with  costs 
and  disbursements. 

C Gorman,  J.,  concurred. 


NORMA  L.   NICHOLS,   Respondent,   v.  WILLIAM  D. 
NICHOLS,  Appellant. 

stay  of  proceedings — non-payment  cotte  Jormer  cution — <ieUon  by  wife  for 

^  limited  divorce. 

An  action  for  limited  divorce  brought  by  the  wife,  March  10,  1882,  for 
cruel  aud  inhuman  treatment,  was  dismissed  with  costs  against  plaintiff, 
and  succeeded  by  nn  action  for  divorce  because  of  an  alleged  abandon- 
ment on  March  G,  1882,  the  complaint  also  alleging  the  failure  by  the 
husband  to  support  the  plaintiff  and  their  child  since  November,  1882. 

Held^  that  if  the  second  action  rested  wholly  on  the  allegation  of  the 
abandonment  on  March  6,  1882,  under  Hepburn  v,  Hepburn  (54  Eaw,  466), 
the  latter  action  should  be  stayed  till  payment  of  the  costs  of  the  former 
action ;  but  the  allegations  as  to  a  fail^^e  to  support,  ^incc  November, 
1882,  show  that  plaintiff  may  have  rights  which  cannot  be  withheld 
from  her,  because  if  they  exist,  they  accrued  since  the  beginning  of  the 
first  action  and  exist  independently  of  the  matter  there  litigated. 

Before  Ssogwiok,  Ch.  J.,  and  Fbssdmak,  J. 

Decided  AprU  7,  1884. 

Api)eal  from  order  denying  motion  for  stay  of  pro- 
ceedings. 

The  facts  appear  in  the  opinion. 

Lawrence  &  WaeTmer^  for  appellant. 

Charles  S.  Spencer^  for  respondent. 

By  the  Court. — Freedman.  J. — This  is  an  appeal 
from  an  order  denying  defendant's  motion  to  stay  all  pro- 
ceedings on  plaintiflPs  part  in  this  action,  until  the  costs  of 
a  former  action  are  paid.  The  parties  are  husband  and 
wife.    The  former  action  was  brought  March  10,  1882,  by 
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the  wife  foiva  limited  divorce,  upon  the  ground  of  cruel 
and  inhuman  treatment  by  the  husband,  and  it  resulted  in 
a  judgment  dismissing  the  complaint,  upon  the  merits  with 
$1,315.48,  costs  to  be  paid  by  the  wife.  The  present  action 
is  brought  for  abandonment  on  March  6,  1882,  and  subse- 
quent failure  to  support.  Both  actions  were  brought  in 
this  court.  The  defendant  claims  that  neither  was  brought 
in  good  faith,  and  that  each  was  brought  simply  for  the 
purpose  of  extorting  money.  In  respect  to  the  first  he 
certainly  established,  on  the  hearing  of  the  motion,  that  it 
was  so  much  without  any  foundation  and  that  in  it  he  was 
so  unjustly  subjected  to  great  expenses  and  sacrifices,  that 
the  referee,  on  dismissing  the  complaint  on  the  merits, 
after  a  lengthy  trial,  felt  compelled  to  award,  and  the 
court,  on  the  confirmation  of  the  report,  felt  constrained  to 
confirm,  a  personal  judgment  against  the  plaintiff  as  wife, 
for  costs  amounting  to  $1,316.48.  These  considerations,  in 
connection  with  the  other  facts  detailed  in  defendant's 
affidavit,  presented  a  case  which  would  come  within  the 
reasoning,  if  not  the  decision,  of  Hepburn  c.  Hepburn 
(i54  How.  466),  if  the  second  action  rested  wholly  and  ex- 
clusively on  the  alleged  abandonment  on  March  6,  1882. 
But  the  second  action  has  no  such  narrow  foundation. 
True,  the  plaintiff  starts  with  the  allegation  that  on  the 
day  referred  to,  the  defendant  abandoned  her,  but  she 
then  proceeds  and  assigns  as  an  additional  ground  the  de- 
fendant's total  failure  and  refusal  since  November  1,  1882, 
to  support  her  and  her  infant  child,  the  issue  of  the  mar- 
riage between  the  parties,  and  left  in  her  charge  and  care, 
and  his  failure  and  refusal  to  make  any  provision  for  her 
and  the  child  or  either  of  them.  And  above  the  conflict  of 
statements  between  the  parties,  which  the  affidavits  disclose, 
there  does  stand  forth  the  fact  which  the  defendant  did  not 
attempt  to  dispute,  that  since  November  1, 1882,  he  did  not 
provide  for  his  wife  and  child  or  either  of  them.  Under  the 
circumstances  the  plaintiff  may  have  rights  which  can  not 
be  withheld  from  her,  discredited  as  she  stands  before  the 
court  by  the  result  of  the  first  action,  because,  if  they  exist, 


CUNARD  STEAMSHIP  CO.   v.  VOORHIES.         253 

Statement  of  the  Case, 

they  accrued  since  the  commencement  of  the  first  action 
and  exist  independently  of  the  matter  there  litigated.  In 
the  ascertainment  and  determination  of  these  rights  of  the 
plaintiff,  it  may  become  important  to  inquire  and  determine 
whether  under  all  the  circumstances  the  defendant  aban- 
doned the  plaintiff  or  whether^the  plaintiff  abandoned  the 
defendant,  and  the  fact  as  eventually  found  may  form  an 
important  element  in  the  determination  of  the  liability  of 
the  defendant  for  the  support  of  his  wife  and  child,  or 
either  of  them,  and  yet  it  may  not  be  wholly  decisive 
of  it. 

The  motion  for  a  stay  of  proceedings  was  therefore 
properly  denied,  and  the  order  appealed  from  should  be 
affirmed  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


THE  CUNARD  STEAMSHIP  CO.  d.  JOHN   R.  VOOR- 
HIES, ET  AL.,  AS  Commissioners,  &o. 

Department  of  Docks  of  New  York —powers  of  as  to  ferry  franchises. — Orants 
hy  implication, — Public  yrantSj  rules  as  to. 

The  Department  of  Docks  of  the  City  of  New  York  has  no  power  to  grant 
a  ferry  franchise,  or  the  exclusive  use  of  piers  or  bulkheads  to  persons 
running  a  ferry  without  a  franchise,  or  to  erect,  malDtain,  or  reconstruct 
structures  for  ferry  purposes.  * 

Public  grants  should  be  interpreted  most  favorably  to  the  public  interest, 
and  are  not  to  be  enlarged  by  doubtful  implication.  No  distinct  thing 
or  right  will  pass  by  implication.  In  such  case,  the  words  should  be  con- 
strued by  their  most  natural  and  obvious  sense,  and  whatever  is  necessary 
for  the  enjoyment  of  the  thing  granted,  will  be  implied  in  .the  grant 
(Charles  Kiver  Bridge  Case,  7  Pick.  344  ;  3  EenVs  Com.  421  ;  Langdon  v. 
The  Mayor,  08  N.  7.  151). 

In  the  grant  of  the  principal  thing,  an  accessory  thing  necessary  to  its  use 
may  be  implied,  but  the  grant  of  the  pMncipal  thing  will  not  be  implied 
from  the  special  grant  of  the  thing  which  is  merely  accessory. 

In  the  case  at  bar,  the  thing  granted  was  the  use  of  the  side  of  a  pier  for 
erect 'ng  a  ferry  rack,  a  thing  accessory  to  the  use  of  a  ferry. 
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Held,  that  the  fmnchise  or  privilege  for  the  use  of  the  land  required  for  the 
erection  and  maintenance  of  a  ferry-house  could  not  be  regarded  as  in- 
cluded by  implication  in  thnt  grant,  even  if  the  Dock  Department  bad 
power  to  grant  ferry  franchises  or  the  exclusive  use  of  the  bulkhead,  or 
pier,  or  any  part  thereof,  to  persons  running  a  ferry  without  a  ferry  frsD- 
chiae. 

Before  Sedgwick,  Ch.  J.,  Truax  and  O' Gorman,  J  J. 

Decided  ApHl  7,  1884. 

Sabmission  of  controversy  without  action  on  case 
agreed  on  by  the  parties  named  as  plaintiff  and  defendants ; 
for  the  purpose  of  submitting  the  controversy  to  this  court. 

The  facts  appear  fully  in  the  opinion. 

Lord,  Day  &  Lord,  for  plaintiff. 

George  P.  Andrews,  counsel  to  the  corporation,  for  de- 
fendants. 

By  the  Court,— O' Gorman,  J. — The  contention  in  this 
case  is  as  to  the  validity  of  a  claim  made  by  the  plaintiff  to 
the  exclusive  use  of  a  shed  attached  to  the  bulkhead  be- 
tween piers  40  and  41,  North  River. 

On  April  26,  1876,  the  Board  of  the  Department  of 
Docks  passed  the  following  resolution  :  *'  Resolved  :  That 
the  Central  Railroad  of  Kew  Jersey  be,  and  they  are  here- 
by informed,  that  this  department  will  grant  a  lease  to  the 
said  corporation,  for  a  term  of  ten  years,  of  the  northerly 
side  of  a  pier  to  be  built,  wholly  or  in  part,  upon  the  pre- 
mises now  occupied  by  pier  48,  N.  R.,/or  the  purpose  of 
erecting  thereat  a  ferry  rack,  as  soon  as  the  pier  shall  be 
constructed  or  completed  by  this  department,  in  conformity 
with  the  new  plans  adopted,  or  to  be  adopted,  for  the  im- 
provement of  the  water  front,  at  a  yearly  rent  of  $7,500, 
but  it  is  understood  that  the  said  corporation  shall  have  no 
right  to  the  use  of  any  portion  of  the  surface  of  said  pier; 
the  department  reserves  the  right  to  rebuild  the  said  pier, 
and  the  bulkhead  wall  contiguous  thereto,  at  such  time  as 
it  may  by  said  department  be  deemed  expedient ;  and 
further,  that  until  the  department  shall  take  possession  of 
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the  said  pier  48,  for  the  purpose  of  re-building,  the  said  Cen- 
tral Railroad  of  Nevsr  Jersey,  shall  i^ay  to  this  dex)artment 
for  the  use  of  the  whole  of  the  L,  on  the  north  side  of  said 
pier,  and  for  the  use  of  the  water  front  adjacent  to  said 
north  side^/or  ferry  purposes^  rent  at  the  rate  of  $5,000  per 
annum ;  but  it  is  understood  that  the  said  corporation  shall 
have  no  right,  during  such  period,  to  tbe  use  of  any  por- 
tion of  the  surface  of  the  said  pier,  excepting  that  of  the 
said  L,  provided  that  the  said  Central  Railroad  of  New 
Jersey,^  shall  within  five  days  after  receipt  of  this  notice 
file  in  this  oflBce,  its  acceptance  in  writing  of  the  terms 
hereof,  and  agree  to  execute  a  lease  containing  the  usual 
covenants  and  conditions,  and  in  conformity  with  the 
terms  herein  set  forth,  for  the  northerly  side  of  the  pier 
when  so  rebuilt,  and  ready  for  occupancy.'' 

A  formal  written  acceptance  of  this  resolution  was,  by 
the  said  Central  Railroad  of  New  Jersey,  duly  filed  in  the 
office  of  the  Department  of  Docks. 

One  of  the  main  questions  to  be  determined,  is  what 
property,  rights  or  privileges  were  granted  to  the  said 
Central  Railroad,  by  reason  of  this  resolution.  It  consists 
of  two  parts,  each  part  providing  for  a  condition  of  affairs 
special  and  differing  from  that  provided  for  in  the  other 
part,  each  part  separate  and  distinct  from  the  other.  In 
the  first  part,  the  resolution  makes  provision  for  a  lease  to 
be  executed  after  the  occurring  of  an  event,  *'m  futuro,^^ 
that  is  to  say,  after  the  construction  and  completion  by  the 
department,  of  a  pier  to  be  built  by  them,  wholly  or  in  part, 
on  the  premises  then  occupied  by  pier  48,  North  River  ; 
after  the  occurrence  of  which  event,  the  department  was  to 
grant  a  lease  to  the  Central  Railroad  for  a  term  of  ten  years, 
of  the  northerly  side  of  such  pier,  as  so  built,  for  the  pur- 
pose of  erecting  thereat  a  ferry  rack.  The  yearly  rent  for 
the  said  northerly  side  of  said  pier  was  to  be  $7,500,  the 
Central  Railroad  to  have  no  right  to  use  any  portion  of  the 
surface  of  the  pier.  Until  the  construction  and  completion 
of  this  intended  pier,  these  provisions  of  the  resolution 
could  not  come  into  effect.     From  the  terms  of  this  part  of 
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the  resolution,  it  is  sufficiently  clear  that  all  that  was  in- 
tended to  pass  by  the  lease,  when  executed,  was  the  right 
to  the  exclusive  use  of  the  north  side  of  the  proposed  new 
pier,  only  in  so  far  as  was  necessary  for  the  putting  up 
and  using,  ferry  racks  alongside  of  said  pier,  which  ex- 
clusive use  would  necessarily  prevent  the  public  from  using 
that  side  of  the  pier  for  shipping  purposes,  for  instance,  for 
making  ships  fast  to  it,  or  for  any  other  such  ordinary 
public  use  of  a  pier ;  and  deprive  the  city  of  the  emola- 
ments  derivable  therefrom. 

The  second  part  of  the  resolution  applied  to  a  different 
state  of  things,  and  made  provision  for  the  relations  be- 
tween the  said  department  and  the  Central  Railroad  in  the 
interval  of  time  before  the  department  should  take  posses- 
sion of  said  pier  48,  for  the  purpose  of  re-building,  etc. 

During  that  interval,  the  Central  Railroad  was  to  pay 
for  the  use  of  the  whole  of  the  "  U'  on  the  northerly  side  of 
pier  48,  and  for  the  use  of  the  water  front  adjacent  to  said 
north  side,  for  ferry  purposes,  rent  at  the  rate  of  $5,000 
per  a^num,.  the  Central  Railroad  having,  during  that  in- 
terval, no  right  to  use  any  portion  of  the  surface  of  the 
pier,  excepting  of  the  said  "L."  This  part  of  the  resolu- 
tion applied  only  to  pier  48  as  it  then  stood,  and  not  in  any 
respect  to  the  pier  to  be  put  in  its  place  ;  and  by  the  terms 
of  this  resolution,  the  Central  Railroad  acquired  no  right 
to  erect  on  the  north  side  of  pier  48,  or  anywhere  else, 
a  ferry-house,  or  other  structure  necessary  for  the  use  of  a 
ferry.  The  resolution  did  not  in  either  of  its  parts  make 
any  provision  whatever  for  the  use  by  the  Central  Railroad 
of  any  portion  of  the  bulkhead,  or  slip  north  of  the  north 
side  of  the  new  pier  when  completed. 

On  November  1,  1880,  the  said  Central  Railroad  having 
become  insolvent,  and  fallen  into  the  hands  of  a  receiver, 
he  assigned  to  the  Cunard  Steamship  Company  all  their 
rights  and  privileges  under  or  by  virtue  of  the  said  resolu- 
tion of  the  Dock  Department  of  April  26,  1876  ;  and  also  any 
lease  made  by  said  department  to  the  Central  Railroad,  pur- 
suant to  said  resolution.      The  Central  Railroad  further. 
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through  their  receiver,  covenanted  to  assign  to  the  plaintiff 
the  right  of  the  Central  Railroad  in  and  to  the  water  privi- 
leges referred  to  in  said  resolution.  The  Dock  Department 
had  never,  in  fact,  executed  any  lease  in  pursuance  of  their 
said  resolution. 

On  November  10,  1880,  the  Dock  Department  passed 
the  following  resolution  : 

"Whereas  this  board  under  a  resolution  adopted  on 
April  26,  1876,  agreed  to  grant  to  the  Central  Railroad 
Company  of  New  Jersey,  a  lease  of  the  northerly  side  of  a 
pier  to  be  built  wholly  or  in  part  upon  the  side  of  a  pier 
then  known  as  pier  48,  North  River,  for  a  period  of  ten 
years  from  the  completion  thereof,  at  an  annual  rent  of 
$7,600,  for  the  purpose  of  erecting  thereat  a  ferry  rack,  but 
with  no  right  to  the  use  of  any  portion  of  the  surface  of 
said  proposed  pier. 

''And  whereas  since  that  date  the  said  proposed  pier 
has  been  erected,  and  is  now  known  as  pier  new  40,  North 
River,  and  has  been  occupied  since  the  date  of  its  comple- 
tion, say  May  1,  1879,  by  the  said  company. 

*'  And  whereas,  the  receiver  of  the  said  company  has  this 
day  advised  this  board  in  writing  that,  the  court  has 
authorized  the  assignment  of  the  interests  of  said  company 
in  the  above  referred  to  lease  to  the  Cunard  Steamship 
Company,  Limit.ed. 

''  And  whereas,  the  said  receiver  has  also  this  day  asked 
in  writing  for  the  consent  of  this  board  to  such  an  assign- 
ment, and  to  allow  the  name  of  said  steamship  company  to 
be  substituted  for  that  of  the  railroad  company  in  any  lease 
made  pursuant  to  the  aforementioned  resolution  of  April 
26,  1876,  therefore, 

''  Resolved :  That  the  board  governing  the  Department 
of  Docks  assents  to  such  substitution,  and  hereby  agrees 
to  grant  a  lease  of  the  premises  referred  to  above,  and  now 
known  as  the  northerly  side  of  pier  new  40,  North  River, 
but  with  no  right  to  the  use  of  any  portion  of  the  surface 
of  said  pier,  for  a  term  of  eight  years  and  six  months,  from 
November  1,  1880,  to  the  Cunard  Steamship  Company, 
Vol.  XVIII-17 
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Limited,  at  an  annnal  rent  of  $7,600,  jyayable  quarterly  in 
advance,  and  to  contain  a  covenant  for  a  renewal  term  of 
ten  years,  at  an  annnal  rent  of  $7,626,  provided  that  the 
said  steamship  company  shall,  within  ten  days  from  the 
receipt  hereof,  file  in  this  oflSce,  its  acceptance  in  writing  of 
the  terms  hereof,  and  agree  to  execute  a  lease  containing 
the  usual  covenants  and  conditions,  and  in  conformity  with 
the  terms  herein  set  forth  when  notified  so  to  do  by  this 
board."  Within  the  ten  days  specified  in  said  i-esolution, 
the  Cunard  Steamship  Company  tiled  their  acceptance  in 
the  office  of  the  Department  of  Docks.  The  Cunard 
Steamship  Company  also,  by  letter,  expressed  their  readi- 
ness to  accept  a  lease  of  the  northerly  side  of  pier  40,  upon 
the  terms  mentioned  in  said  resolution,  for  a  term  of  eight 
years,  from  November  1,  1880,  at  an  annual  rent  of  $7,026, 
with  covenant  of  renewal. 

The  effect  of  these  resolutions  and  this  assignment,  was 
to  vest  in  the  plaintiffs  whatever  right  or  license  the  Cen- 
tral Railroad  had  acquired  to  the  use  of  the  northerly  side 
of  pier  40,  and  to  any  lease  to  be  made  in  pursuance  of  the 
resolutions  of  April,  1876,  by  the  Dock  Commissioners. 
The  plaintiffs,  however,  have  acquired  rights  under  the 
agreement  between  the  Dock  Department  and  Jthemselves, 
set  forth  in  the  resolution  of  November  10,  1880,  other  and 
different  from  the  rights  assigned  to  them  by  the  Central 
Railroad.  By  that  agreement,  they  are  entitled  to  a  lease 
from  that  department  directly  to  themselves  of  the  north- 
erly side  of  pier  40,  from  November  1,  1880. 

They  have  expressed  their  readiness  to  execute  that 
lease,  and  from  November  1,  1880,  they  have  paid  rent  for 
the  same,  and  have  been  in  full  possession  of  the  north  side 
of  pier  40,  as  provided  for  in  said  resolution. 

The  plaintiffs  claim,  however,  that  in  addition  to  the 
said  use  of  said  pier,  they  are  also  entitled  to  maintain  and 
us^  a  certain  shed,  set  on  piles,  between  piers  40  and  41, 
said  shed  attached  partly  to  the  northerly  side  of  pier  40, 
and  partly  to  the  bulkhead,  and  extending  ninety-four  feet 
north  from   the  pier.    This  shed  has  been  used  by  the 
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plaintiffs  since  November  1,  1880,  in  storing  the  cargoes 
of  their  ocean  steamships,  and  it  is  admitted  that  the 
plaintiffs  are  owners  of  the  shed  itself. 

On  February  24,  1882,  the  Dock  Department  gave  the 
I^laintiffs  notice  to  remove  the  shed,  or  that  in  default  of 
their  doing  sq,  the  department  would  remove  it.  The 
Gunard  Steamship  Company  threatened  to  commence  an  ac- 
tion to  restrain  the  Dock' Department,  and  the  parties  have 
now  submitted  to  the  court  the  following  questions: 

I.  "Have  the  said  Cunard  Steamship  Company  the 
right  to  maintain  and  use  said  shed  during  the  period  for 
which  said  injunction  is  asked  for?" 

n.  '*  Should  the  injunction  be  granted?" 

The  claim  of  the  Cunard  Steamship  Company  to  the  use 
and  occupation  of  this  shed  can  find  no  support  in  the  ternfs 
of  the  resolutions  referred  to,  or  either  of  them,  and  in  order 
to  understand  the  ground  of  their  claim  to  the  exclusive 
use  of  this  shed,  it  is  necessary  to  consider  the  facts  on  the 
subject  as  rhey  appear  in  the  case  submitted  to  |he  court. 

The  erection  of  the  shed  came  about  in  this  way.  On 
June  21,  1876,  two  months  after  the  passage  of  the  resolu- 
tion of  the  Dock  Department  first  referred  to,  and  on  which 
resolution  the  plaintiffs  rely,  the  Dock  Department,  on  the 
application  of  the  Central  Railroad,  resolved  as  follows : 
*'  That  permission  be  and  the  same  hereby  is  granted  to  the 
Central  Kailroad  of  New  Jersey,  to  drive  piles  in  the  slip 
adjacent  to  the  north  side  of  pier  48,  North  River,  and  erect 
thereon  a  platform  and  ferry-houses,  together  with  such 
other  structures,  racks,  bridges,  etc.,  as  may  be  necessary 
for  use  of  a  first-class  ferry,  and  now  in  the  course  of  erec- 
tion, provided  that  all  the  said  improvements  shall  be  con- 
structed in  conformity  with  the  plans  as  approved  by  the 
engineer-in-chief  of  this  department,  and  the  work  of  com- 
pletion shall  be  done  under  his  supervision,  and  that  the 
said  buildings  shall  be  subject  to  the  regulations  of  the 
superintendent  of  buildings,  as  required  by  law." 

This  resolution  referred  only  to  the  slip  adjacent  to  the 
old  pier  48,  as  it  then  stood,  and  did  not  apply  to  the  in- 
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tended  new  pier  40,  or  to  the  slip  adjacent  to  it  when  con- 
structed ;  and  as  the  assignment  by  the  receiver  of  the 
Central  railroad  to  the  plaintiffs  does  not  in  any  way  refer 
to  this  resolution  of  June,  1876,  or  to  any  rights  the  Central 
Railroad  might  have  thereunder,  the  plaintiffs  cannot 
claim,*  and,  as  I  understand,  they  do  not  claim  any  benefit 
under  or  by  virtue  of  that  resolution  of  June  21, 1876. 

The  Central  Railroad  never  obtained  a  ferry  franchise 
from  the  city,  but  after  passage  of  that  resolution  they 
erected  on  the  north  side  of  the  then  existing  old  pier  48, 
and  adjoining  the  bulkhead,  a  ferry-rack  and  structures, 
being  a  ferry-house,  platform,  etc. 

This  was  done  with  the  assent  of  the  Dock  Department, 
and  these  structures  were  used  by  said  Central  Railroad 
for  ferry  purposes  until  sometime  in  1878,  when  their  use 
of  them  for  ferry  purposes  was  discontinued;  and  since 
that  time  no  ferry  has  existed  there. 

In  1878,  the  Dock  Department  entered  upon  this  old 
pier  48,  North  River,  and  built  the  new  pier  40,  removed 
the  old  bulkhead  farther  west  into  the  river,  filling  in  be- 
hind and  making  the  present  bulkhead.  In  making  snob 
changes,  these  buildings  put  up  by  the  Central  Railroad 
were  taken  down,  but  at  their  request  the  easterly  front  of 
the  ferry- house,  including  the  covered  platform  used  by 
them,  was  temporarily  moved  by  the  Dock  Department  at 
its  own  expense,  and  placed  on  the  new  bulkhead.  No  res- 
olution of  the  Dock  Department  was  passed  authorizing 
such  action.  These  changes  were  completed  in  May,  1879. 
This  easterly  front  of  the  former  ferry -house  and  this 
covered  platform,  which  were,  when  moved,  set  on  piles  in 
the  slip,  now  foim  the  shed,  the  right  to  use  which  is  now 
claimed  by  the  plaintiffs.  These  changes  in  the  water- 
front were  completed  by  the  Dock  Department  in  May, 
1879,  and  were  in  accordance  with  the  gen<^ral  plan  for  the 
improvement  of  the  water-front  adopted  by  the  Dock  De- 
partment in  compliance  with  the  provisions  of  chapter  574, 
Laws  1871. 

From  the  time  of  the  adoption  of  that  plan,  no  wharf, 
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pier,  bulkhead,  slip,  etc.,  nor  any  wharf  stmctnre or  super- 
structure could  lawfully  be  laid  out,  built  or  rebuilt  within 
the  territory  embraced' in  the  plan,  except  in  accordance 
with  the  plan  {Id. ;  New  York  City  Consolidation  Aef^  276- 
7,  §712). 

This  shed  set  on  piles  outside  the  nev/  bulkhead  line 
adopted  under  the  act,  and  extending  over  the  water  of  the 
slip,  was  not  in  accordance  with  said  plan,  and  the  Dock 
Department  had  no  authority  to  put  it  there,  or  to  allow  it 
to  be  put  or  maintained  there.  It  was  not  a  ferry-house  or 
a  structure  used  for  any  ferry  purpose.  No  franchise  for 
the  operation  of  a  ferry  in  that  place  had  ever  been  pro- 
cured by  the  Central  Railroad,  or  by  any  one.  The  Dock 
Department  had  no  authority  to  grant  a  ferry  franchise. 
That  power  was  vested  exclusively  in  the  Commissioners  of 
the  Sinking  Fund  ;  and  the  Dock  Department,  in  moving 
the  remnant  of  the  old  ferry-house,  which  had  been  used 
without  authority  of  law  by  the  Central  Railroad,  to  the 
new  bulkhead  on  the  north  of  the  new  pier  40,  and  in  al- 
lowing it  to  project  over  the  waters  of  the  slip,  acted  in 
violation  of  the  law.  Having  no  right  to  erect  such  a 
structure,  they  had  no  right  to  permit  it  to  be  maintained 
and  used  by  the  plaintiffs  exclusively.  There  is  no  resolu- 
tion of  that  department  permitting  such  use,  and  if  it  were 
claimed  that  their  failure  to  object  to  such  use  may  be  re- 
garded as  a  license,  it  was  as  a  license  revocable  ;  and  the 
notice  to  the  plaintiffs,  of  August  12,  1881,  was  a  revoca- 
tion. 

On  what  ground  then  do  the  plaintiffs  base  their  claim 
to  the  right  to  use  this  shed  ?  They  do  not  base  it  on  the 
resolution  of  the  Dock  Department,  dated  June  21,  1876, 
giving  permission  to  the  Central  Railroad  to  drive  piles  in 
the  slip,  and  to  erect  a  platform,  etc.,  for  no  right  or 
privilege  depending  on,  or  arising  out  of  that  resolution, 
was  assigned  to  the  plaintiffs,  under  the  assignment  to 
them  from  the  Cetitral  Railroad,  dated  November,  1880, 
which  was,  in  terms,  confined  to  the  rights  and  privileges 
vrhich  the  Central  Railroad  acquired  under  the  resolution 
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of  the  Dock  Department,  dated  April  26,  1876.  And,  in 
fact,  the  plaintiffs  do  not  make  any  claim  ander  the  resola- 
tion  of  June,  1876.  Their  contention,  I  understand,  to  be 
substantially  this  :  The  Central  Railroad,  ucider  the  resoln 
tion  of  April  26,  1876,  acquired  the  right  to  a  lease  of  the 
northerly  side  of  the  pier  to  be  built  in  place  of  the  then 
existing  pier  48,  for  the  puri)08e  of  erecting  thereat  a  ferry 
rack,  paying  therefor  the  yearly  rent  of  $7,600.  This  lease 
of  the  northerly  side  of  said  pier  for  ferry  purposes,  as  they 
claim,  carried  with  it  by  implication  the  right  to  erect  and 
maintain,  during  the  period  covered  by  the  resolution,  such 
structures  as  are  suitable  for  the  running  of  a  ferry  at  that 
point ;  and  the  shed  in  question  is  such  a  structure. 

I  have  read  the  able  and  ingenious  argument  of  the 
learned  counsel  for  the  plaintiffs,  with  the  care  and  atten- 
tion it  so  much  deserves,  without,  however,  being  able  to 
agree  in  the  correctness  of  this  proposition. 

The  subject  of  grants  by  implication  was  considered  in 
the  Charles  River  Bridge  case  (7  Pick.  344,  362). 

It  was  said  there  by  Wilde,  J.,  to  be  ^' a  sound  and 
wholesome  rule  of  construction  to  interpret  public  grants 
most  favorably  to  the  public  interest,  and  they  are  not  to 
be  enlarged  by  doubtful  implication."  In  the  same  case, 
Martin,  J.,  says,  "  no  distinct  thing  or  right  will  pass  by 
implication.  The  words  should  be  construed  in  their  most 
natural  and  obvious  sense  ;  and  whatever  is  necessary  for 
the  enjoyment  of  the  thing  granted  will  be  implied  in 
the  grant."  When  the  use  of  a  thing  is  granted,  every- 
thing is  granted  by  whicl^  the  grantee  may  have  and  enjoy 
such  use  (3  KerU  Com.  421 ;  Langdon  v.  Mayor,  93  N.  7. 
161).  A  grant  of  the  use  of  a  thing  which  is  accessory  to 
the  use  of  the  principal  thing  granted,  may,  sometimes,  be 
implied  in  the  grant  of  the  principal  thing ;  but  the  grant 
of  the  principal  thing  itself  will  not  be  implied  from  the 
special  grant  of  the  thing  which  is  accessory.  The  greater 
may  carry  with  it  the  less,  but  not  vice  versa.  For  in- 
stance, a  grant  of  land  may  carry  with  it,  by  implication, 
a  right  of  way,  without  which  the  land  granted  would  be 
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inaccessible;  but  a  grant  of  the  right  of  way  would  not 
carry  with  it  a  grant  of  the  land. 

In  the  case  at  bar,  the  thing  granted  was  the  ase  of  the 
side  of  the  pier  for  erecting  a  ferry  rack,  a  thing  accessory 
to  the  use  of  a  ferry.  The  franchise  or  privilege  for  the  use 
of  the  land  required  for  the  erection  of  a  ferry -house,  could 
not  be  regarded  as  included  by  implication  in  that  grant. 
The  only  thing  granted  was  the  side  of  the  pier,  and  for 
the  exclusive  use  of  that,  the  rent  was  to  be  paid. 

The  use  of  the  land  necessary  for  ferry  purposes,  with 
license  to  erect  ferry-houses,  etc.,  thereon,  was  the  subject 
of  a  different  grant,  given  by  a  different  resolution  (the 
resolution  of  June,  1876) ;  and  that  resolution  would  have 
been  unnecessary,  if  the  rights  or  license  conferred  on  the 
Central  Railroad  by  that  resolution  had  been  already  con- 
ferred by  the  previous  resolution  of  April  26,  1876.  But 
the  Dock  Department  had  no  power  to  grant  either  ferry 
franchises,  or  the  exclusive  use  of  the  bulkhead  or  pier,  or 
any  part  thereof,  to  persons  running  a  ferry,  without  a 
ferry  franchise,  and  the  resolution  of  June,  1876,  cannot  be 
held  to  grant,  by  implication,  a  license  which  it  was  beyond 
the  power  of  the  department  to  grant,  and  which  is  a  clear 
violation  of  law. 

For  these  reasons,  I  am  of  the  opinion  that  the  Central 
Railroad,  took  by  the  resolution  of  April,  1876,  no  right  or 
license  to  the  exclusive  use  of  any  part  of  the  bulkhead  for 
any  purpose,  or  any  right  or  license  to  build  thereon,  or  on 
piles  driven  into  the  waters  of  the  slip,  or  to  encroach  on 
said  waters  by  any  structure  overhanging  the  same.  This 
conclusion,  if  correct,  disposes  of  the  proposition  on  which 
the  plaintiffs'  argument  mainly  depends. 

The  rights  which  the  plaintiffs  now  enjoy,  to  use  the 
north- side  of  pier  40,  for  other  than  the  erection  of  a  ferry 
rack,  depend,  not  on  the  assignment  from  the  Central  Rail- 
road, but  on  the  direct  agreement  made,  on  November  10, 
1880,  by  the  Dock  Department  with  the  plaintiffs  for  a 
lease  to  them  ;  and  plaintiffs  under  that  agreement  are  en- 
titled to  use  that  side  of  the  pier  for  any  and  all  purposes 
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that  may  be  lawful.  Bnt  under  no  resolution  or  agreement 
either  in  terms  or  by  necessary  implication,  have  they  ac- 
quired any  right  to  maintain  or  use  the  shed  in  qnestion. 

Entertaining  these  views,  the  conclusion  seems  inent- 
able  that  the  first  of  the  questions  sabmitted  to  the  court 
should  be  answered  in  the  negative.  The  Cunard  Steam- 
ship Company  have  not  the  right  to  maintain  and  use  the 
shed  during  the  period  for  which  the  injunction  is  asked. 

As  to  the  second  question,  viz. :  should  the  injunction 
be  granted  t  the  plaintiffs  argue,  that  whether  the  shed  does 
or  does  not  constitute  an  unlawful  structure,  the  Dock  De- 
partment have  no  power  to  remove  it. 

It  is  not  necessary  at  present  to  examine  this  question. 

A  plaintiff  appealing  to  a  court  of  equity  for  protection 
in  the  use  of  real  estate,  to  which  he  has  not  an  undoubted 
right,  can  not  be  surprised  if  the  court  decline  to  exercise 
its  extraordinary  powers  in  his  behalf,  but  leaves  him  to 
assert  his  rights,  if  he  has  any,  in  an  action  at  law ;  and 
there  is  no  reason  to  apprehend  that  in  this  instance,  the 
plaintiffs  cannot  obtain  compensation  by  way  of  damages 
for  any  violation  of  their  legal  rights  which  they  can  pro?e 
that  they  have  sustained. 

The  second  question  is,  therefore,  answered  in  the  neg- 
ative. 

The  injunction  asked  for  should  not  be  granted. 

Sedgwiok,  Ch.  J.,  and  Tbuax,  J.,  concurred. 


MILES  GEARON,  Appellant,  v.  THE  BANK  FOE  SAV- 
INGS, &o..  Impleaded,  Respondent. 

FaiUe  imprUanment. — Arrest  ofperwn    other    than    one  named  in  orders- 
Liability  of  plaintiff  or  act  of  attorney  in  directing  eher{g^. 

In  an  action  brought  by  the  defendants  against  one  Michael  A.  Gtearon  and 
others,  a  warrant  of  attachment  issued  to  the  sheriff  directing  him  to 
attach  the  person  of  said  Michael  A.  Gkaron  and  produce  him  beforp 
the  court.  A  clerk  of  the  attorney  of  said  defendants  pointed  out  the 
pliiintiff  in  tliis  aclion   to  the   sheriff  as  being  buid  Michael  A.  Q'^Hmu, 
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and  the  sheriff,  under  the  directions  of  the  clerk,  arrested  the  plaintiff, 

and  h^ld  him  in  custody  over  night,  and  discharged  him  in  the  morning 

on  proof  that  he  was  not  the  Gearon  named  in  the  warrant,  hut  his  brother. 

The  defendants  never  gave  any  authority  or  direction,  express  or  implied, 

to  their  attorney  or  to  the  sheriff  to  arrest  plaintiff,  nor  was  there  any 

ratification  of  the  act  of  the  sheriff. 
Held^   that  defendants   were  not  responsible  for  the  arrest,  and  not  liable 

to  the  plaintiff  in  this  action  for  the  tortious  act  of  the  sheriff. 
Cases  considered  and  commented  :  upon  Guilleaume  o.  Kowe,  48  Super,  Ct. 

170  ;  Poucher  v.   Blanchard,    86  K  Y,  263  ;    Welnh  c.  Cochran,  63  Id. 

182  ;  Williams  v.  Preston,  47  L,  T.  Hep.  N.  8.  265  ;  Smith  v.  Eeal,  46 

L.  T.  Mep.  IT,  8.  770. 

Before  Fbeedmak  and  O' Gorman,  J  J. 

Decided  AprU  7,  1884. 

Appeal  by  the  plaintiff  from  a  judgment  in  an  action 
for  false  imprisonment,  dismissing  the  complaint  on  the 
merits  without  costs. 

The  factQ  in  the  case  appear  fully  in  the  opinion  of  the 
court. 

Miles  OearoTiy  appellant  in  person,  and  William  H. 
ArnouXj  of  counsel. — I.  If  the  respondent  had  authorized 
its  attorneys  to  arrest  any  person,  that  would  be  sufficient 
to  make  it  liable  for  the  arrest  of  the  wrong  person  under 
the  direction  of  its  attorneys. 

II.  The  act  complained  of  was  chargeable  to  the  respond- 
ent by  reason  of  the  relation  existing  between  its  attorneys, 
and  because  it  was  done  by  the  attorneys  in  the  course  of 
their  employment.  The  acts  of  an  attorney's  clerk  in  the 
course  of  his  employment  are  the  acts  of  the  attorney 
(Ostrich  V.  Gilbert,  9  Huriy  242). 

III.  The  general  proposition  of  law  is,  that  an  attorney 
at  lav,  in  the  conduct  of  a  suit  in  which  he  has  been  re- 
tained,  is  not  required  to  obtain  the  consent  of  his  principal 
to  the  various  steps  taken  by  him  therein,  and  that  the 
principal  is  bound  by  the  acts  of  such  attorney,  taken  with- 
out his  knowledge  and  consent,  under  his  general  retainer, 
however  unusual  or  extraordinary  those-  acts  may  be,  pro- 
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Tiding  snch  ^cts  are  taken  in  good  faith.     Ignorance  of  the 
aots  of  the  attorney  will  not  exonerate  the  principal. 

In  Ostrich  v.  Gilbert  {supra\  where  goods  had  been  il- 
legally seii^d  upon  an  attachment,  the  court  held  the 
plaintiff  in  the  acMon  liable.  Judge  Dayis,  in  his  opinion, 
points  out  the  distinction  between  Clark  ©.  Woodruff, 
(83  N.  F.  618),  and  the  case  at  bar,  and  shows  that  the 
rule  that  a  principal  is  not  liable  for  acts  of  an  attorney 
done  after  the  issuing  of  an  execution  is  inapplicable  to 
a  case  where  the  directions  are  given  in  the  course  of 
its  prosecution.  The  same  distinction  has  been  painted 
out  in  this  court  in  Guilleaume  v,  Rowe  (63  Bew.  Pr. 
175),  in  an  able  opinion  written  by  Judge  Freedman, 
and  concurred  in  by  the  learned  Chief  Justice  (48  N.  T. 
Super.  CL  169,  and  affirmed  Ct.  of  App.  18  W.  D.  196). 
The  case  of  Barker  o.  Braham  (3  Wilson^  368),  in  the  Bang's 
Bench,  also  shows  the  same  distinction  between  acts  done 
by  an  attorney  in  the  course  of  a  case  and  acts  done  subse- 
quent to  the  execution,  and  that  the  issuing  of  an  illegal 
execution  is  an  act  done  in  the  proceeding  of  which  the 
plaintiff  is  liable. 

The  court  held  that  trespass  vi  et  armis  for  false  im- 
prisonment as  well  lies  against  an  attorney  as  against  his 
client  who  sues  out,  at  the  suit  of  his  client,  an  illegal  writ 
of  capias  ad  sat  against  a  defendant,  and  causes  such  de- 
fendant to  be  imprisoned  thereon. 

So  in  6  Bun,  422,  a  judgment  was  entered  pursuant  to 
stipulation  of  attorney,  in  the  cause  of  the  action,  which 
was  sought  to  be  set  aside,  denied,  and  affirmed  at  general 
term  on  ground  that  client  is  bound  by  act  of  attorney, 
without  specific  direction  of  client.  If  cVient  suffers  damage 
in  such  case,  he  must  look  to  his  attorney  for  indemnity. 

Bates  V.  Pilling  (6  Barn  &  Cress.  38),  was  an  action  of 
trespass.  A.  employed  B.,  an  attorney,  to  enforce  payment 
of  a  debt.  B.  directed  his  agent  to  sue.  Before  the  retnrn 
of  the  process  the  debtor  paid  the  debt  and  costs  to  B.  The 
agent,  ignorant  of  such  payment,  afterward  entered  up 
judgment,  although  the  defendant  had  not  appeared,  and 
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sned  out  an  execntion  under  which  the  goods  of  the  debtor 
were  seized,  and  it  was  held  that  A.  ancJ^B.  were  both  liable 
as  trespassers.  See  Barker  v,  Braham  (2  W.  Black.  866  ;  3 
Wils.'^eS).  Brown  against  Feeler  (7  Wend.  305),  "there 
are  very  few  exceptions  to  the  rule  that  the  party  on  the 
record  is  responsible  for  whatever  is  done  in  his  name,  al- 
though some  other  person  may  be  beneficially  interested  in 
the  subject  matter,  and  may  also  be  liable  on  that  ground, 
&c." 

In  Griswold  v.  Sedgwick  (6  Cow.  456),  the  right  party 
was  arrested  by  the  marshal  under  the  wrong  name,  and 
the  plaintiff  sued  the  marshal,  his  deputy  and  the  attorneys 
for  false  imprisonment,  and  they  were  held  liable.  In 
Miller  v.  Foley  (28  Barb.  630),  a  similar  error  occurred,  and 
the  court  held  that  all  concerned  in  the  arrest  were  liable 
for  the  false  imprisonment.  In  Davies  v.  Jenkins  (11  Mees. 
&  W.  764),  it  was  held  in  case  a  wrong  person  is  arrested 
through  mistake,  all  persons  causing  the  arrest  are  liable 
for  the  injury.  And  the  same  was  held  in  McMahon  v. 
Green  (34  Vt.  69).  It  is  fully  established  by  all  the  author- 
ities that  all  the  parties  to  a  trespass  are  liable — the  only 
question  remaining  being  who  are  the  parties.  It  was  held 
in  the  case  of  Hibbard  v.  Erie  R.  R.  (16  N.  Y.  466),  and  in 
the  Vanderbilt  case,  that  the  master  was  liable  for  the  tres- 
pass only  so  far  as  it  was  necessary  to  protect  his  interests, 
bat  in  the  later  cases  that  distinction  has  been  abolished, 
and  when  the  servant  acts  in  the  business  of  the  master, 
but  wholly  without  warrant  to  do  the  j^ct  complained  of, 
the  master  is  liable.  This  is  fully  illustrated  in  Lynch  v. 
Metrop.  El.  R.  R.  Co.  (90  N.  Y.  Tf),  where  the  defendant 
was  held  liable  for  the  false  imprisonment  of  plaintiff  by 
one  of  its  servants,  who  sought  thus  to  compel  plaintiff  to 
pay  his  fare  (Mott  v.  Consumer's  Ice  Co., 73  N.  jT.  643 ; 
Rounds  V.  Del.  L.  &  W.  R.  R.  64  N.  Y.  116). 

IV.  In  Dunston  v.  Paterson  (2  Com.  Bench  [N.  S.]  496), 
an  action  of  trespass  was  brought  against  the  sheriff  for  the 
detention  of  the  plaintiff  after  notice  that  he  was  not  the 
I>er8on  liable  to  arrest  under  the  process  issued  to   the 
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sheriff,  and  a  recovery  was  had  which  was  affirmed  on  ap- 
peal, the  coart  holding  that  if  a  wrong  person  is  arrested 
by  mistake  all  persons  causing,  or  aiding,  or  assisting,  or 
directing  the  arrest  are  liable  in  trespass  for  the  injury. 
Even  if  A.,  representing  himself  falsely  to  be  B.,  against 
whom  there  is  a  warrant  out,  and  is  consequently  arrested, 
gives  notice  while  under  arrest  that  he  is  not  B.,  bat  A.,  he 
cnnnot  lawfully  be  detained  longer  than  may  be  reasonably 
necessary  to  ascertain  which  of  the  several  statements  he  has 
made  is  true. 

The  case  at  bar  is  clearly  distinguishable  from  the 
case  in  63  JV.  T,  181 ;  or  rather,  the  principle  therein  an- 
nounced from  the  facts  is  inapplicable  to  this  case.  It  miist 
be  held  that  an  attorney  has  implied  authority  from  his 
client  to  identify  the  person  mentioned  in  the  process,  and 
direct  the  officer  simultaneously  with  delivery  of  process  to 
go  with  him  and  arrest  a  person  whom  he  states  to  be  the 
l)er8on  mentioned  in  process. 

Strong  &  Oadwalader^  for  respondent. — I.  No  persea 
had  a  right  to  interfere  with  the  sheriff  to  direct  him  whom 
to  arrest,  or  to  instruct  him  in  the  performance  of  his  duty. 
Any  citizen  may  assist  him  by  opinions,  but  does  not  there- 
by become  an  original  tort-feasor.  It  is  not  within  the 
duty  or  employment  of  attorneys,  much  less  of  Lynn,  a 
quasi  volunteer,  or  of  Stewart,  or  of  the  managing  clerk, 
by  verbal  advice  or  direction  given  to  the  sheriff,  to  render 
the  plaintiff  in  an  action  liable  for  the  result  of  such  advice 
or  reduction  (Averill  v.  Williams,  4  Den.  296 ;  Welsh  t. 
Cochran,  63  N.  T.  181 ;  Guilleaume  v,  Rowe,  IQJ.  A  S. 
172 ;  Clark  o.  Woodruff,  83  N.  T.  618 ;  Smith  v.  Keal,  9 
L.  R.  Q.  B.  344). 

II.  (1.)  There  is  no  distinction  in  this  case,  because  the 
act  was  done  during  and  not  at  the  end  of  a  litigation.  The 
ground  assumed  in  the  case  is,  that  an  authority  to  arrest 
or  to  levy  is  authority  only  to  levy  on  proper  goods,  or  to 
arrest  the  right  party,  or  to  issue  a  writ  of  commitment  to 
the  sheriff,   but  never  to  commit  a  trespass.    (2.)  Nor  is 
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there  a  difference  between  directions  to  secure  property  and  ^ 
directions  to  arrest  persons ;  both  are  trespasses.  In  both 
the  principal  must  be  held,  if  at  all,  for  the  sheriff^  s  acts, 
by  his  direction  commuRicated  through  his  solicitors,  and 
such  directions  are  held  beyond  the  attorney's  authority. 
As  to  persons  there  is  less  reason  to  hold  the  client,  or  per- 
mit the  sheriff  to  shelter  himself  behind  instructions,  be- 
cause he  is  presumed  to  know  all  persons  in  his  county — 
his  certificate  of  service  of  process  is  not  required  to  be 
sworn  to,  nor  is  he  required  to  certify  that  he  knows  the 
person.  He  is  supposed  to  know  him.  When,  therefore, 
he  arrested  the  plaintiff  be  did  no  more  than  take  expres- 
sions of  opinion  from  the  various  persons,  including  Lynn's, 
but  not  instructions. 

By  tub  Court. — O' Gorman,  J. — The  material  facts,  as 
they  appeared  in  evidence  at  the  trial,  are  substantially 
these:  An  action  was  brought  in  the  supreme  court  of  this 
judicial  department,  by  the  Bank  for  Savings,  the  present 
defendant  herein,  on  the  ground  that  different  persons  had 
laid  claim  to  a  sum  of  money  amounting  to  $1,469,  which 
bad  been  deposited  in  the  Bank  for  Savings  in  1827,  by  one 
Jacob  Kniffer  ;  and  in  this  action  these  several  claimants, 
and  also  Michael  A.  Gearon,  the  attorney  of  one  of  them, 
named  Lancaster,  were  made  defendants.  This  Lancaster 
had  been  appointed  administrator  of  Kniffer's  estate,  and 
the  money  had  been  paid  over  to  Michael  A.  Gearon,  his 
attorney,  and  was  in  the  possession  of  Gearon.  A  motion 
in  this  action  for  the  appointment  of  a  receiver  was  made 
and  granted  on  December  27,  1882,  and  an  order  was  also 
made  requiring  Michael  A.  Gearon  to  pay  the  money  into 
the  hands  of  the  receiver  within  five  days.  Difficulty  was 
experienced  in  making  service  of  this  order  on  Michael  A. 
Gearon.  At  last,  service  was  made  on  a  person  then  sup- 
posed to  be  Michael  A.  Gearon,  and  the  money  not  having 
been  paid  into  the  hands  of  the  receiver,  in  obedience  to  this 
order,  a  warrant  of  attachment  was  issued  directing  the 
sheriff  to  attach  the  person  of.  said  Michael  A.  Gearon,  and 
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to  produce  him  before  the  court.  The  sheriflPs  officer  hav- 
ing charge  of  the  execution  of  this  attachment,  applied  to 
the  attorneys  of  the  Bank  for  Savings,  the  plaintiffs  in  that 
action,  for  instructions,  and  they  sent  with  him  one  of  their 
clerks  to  an  office  in  Pine  street  in  this  city,  where  the 
sheriff's  officer,  acting  under  the  instructions  of  this  clerk, 
arrested  the  plaintiff  in  the  present  action,  being  informed 
by  said  clerk  that  the  person  so  arrested  was  Michael  A. 
Gearon,  and  plaintiff  was  held  in  custody  by  the  sheriff  all 
night  and  until  the  next  morning,  when  he  was  discharged 
on  proof  that  he  was  not  Michael  A.  Gearen,  the  person 
named  in  the  attachment,  but  his  brother  Miles  Gearon,  the 
plaintiff  in  the  present  action. 

There  was  no  evidence  of  any  special  authority,  either 
express  or  implied,  from  the  Bank  for  Savings,  the  plaint- 
iff in  that  action,  to  their  attorney,  or  to  the  sheriff,  to 
arrest  Miles  Gearon ;  nor  was  there  any  subsequent  ratifi- 
cation by  the  bank,  of  the  act  of  the  sheriff,  or  of  their 
attorneys,  after  knowledge  of  that  event. 

The  trial  judge  dismissed  the  plaintiffs'  complaint  in 
the  present  action,  on  the  ground  that  there  had  been  no 
proof  of  any  authority  from  the  Bank  for  Savings,  the  pres- 
ent defendant,  to  arrest  Miles  Gearon,  the  present  plaintiff ; 
and  the  question  now  to  be  discussed,  is  whether,  in  the 
absence  of  such  proof,  the  present  defendant  can  be  held 
responsible  for  the  act  of  their  attorneys  in  instructing 
the  sheriff  to  arrest  the  plaintiff  Miles  Gearon,  the  order  of 
attachment  having  directed  that  officer  to  arrest  Michael  A. 
Gearon. 

The  case  of  Guilleaume  v.  Rowe  (48  Super,  Ot.  169),  al- 
t  hough  not  in  all  its  features  resembling  the  case  at  bar, 
yet  contains  a  valuable  statement  of  the  rules  of  law  appli- 
cable to  cases  of  this  kind.  The  attorneys  of  the  defend- 
ants there,  in  an  action  brought  by  them  against  Guil- 
leaume, caused  to  be  issued,  without  any  authority  of  law, 
an  execution  against  his  person,  and  under  that  execution 
Guilleaume  was  an*ested  and  held  in  cui^tody.  He  brought 
an  action  for  false  imprisonment  against  the  persons  who 
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h?id  employed  the  attorneys.  The  learned  trial  judge  dis- 
missed the  complaint  on  the  ground  that,  conceding  the 
execution  against  Guilleaume  to  be  void  for  want  of  juris- 
diction, there  was  no  evidence  showing  that  the  defendants 
authorized  the  issue  of  the  execution,  or  the  arrest  of  the 
plaintiff  Guilleaume. 

The  court  at  general  term  held  that  the  case  should  have 
gone  to  the  jury,  and  ordered  a  new  trial,  on  the  ground 
that  "  the  evidence  established  that  the  attorneys  who 
issued  the  execution  against  the  person  of  Guilleaume,  had 
acted  as  the  attorneys  of  the  defendants  all  through  the 
litigation,  before  and  after  judgment,  and  that  that  was 
sufficient  to  make  them  prima  facie  the  agents  of  the  de- 
fendants ;  for  unless  restricted,  the  attorney  has  plenary 
power  in  the  prosecution  of  the  suit  to  judgment  and  exec- 
ution, and  in  these  respects  his  acts  bind  and  conclude  his 
client."  The  court  further  says,  "  that  in  such  a  case,  the 
authority  may  be-deduced  from  the  nature  of  the  employ- 
ment, which  is  to  collect  the  claim  by  legal  process  .... 
As  a  general  rule,  a  principal  is  liable  for  such  wrong  of  his 
ngent  as  is  committed  in  the  course  of  his  employment,  as 
for  the  benefit  of  his  principal,  and  this,  although  no  ex- 
press command  or  privity  be  shown." 

In  that  case,  this  familiar  rule  of  law,  that  the  principal 
is  responsible  for  the  act  of  his  agent  acting  within  the 
scope  of  his  authority,  was  properly  applied,  for  the  attor- 
neys were  employed  to  bring  suit  against  Guilleaume,  and 
the  wrong  done  him  by  his  unlawful  arrest  was  done  in  the 
course  of  that  employment,  and  was  within  the  attorney's 
plenary  power  in  the  prosecution  of  that  suit.  But  the 
court,  in  its  opinion,  goes  farther,  and  describes  the  circum- 
stances, in  which  the  act  of  the  attorney  under  the  plenary 
power  to  conduct  the  suit,  would  not  bind  the  client.  ^'  It 
is  only,"  says  the  court,  "when,  after  having  issued  exe- 
cution, the  attorney  undertakes  to  give  special  directions  for 
its  enforcement  in  a  manner  not  warranted  by  the  language 
of  the  writ,  and  when  the  officer  may  justly  decline  to  take 
the  responsibility,  in  the  absence  of  indemnity,  that  the 
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client  can  be  held  only  on  proof  of  special  authority  to  the 
agent,  express  or  implied,  or  of  subsequent  ratification,  with 
knowledge  of  the  facts."  In  these  terms,  the  court 
describes,  as  I  think,  tbestat^of  facts  in  the  case  at  bar,  and 
supplies  the  true  test  of  the  responsibility  of  the  client  for 
the  act  of  his  attorney,  and  marks  out  the  limits  within 
which  the  plenary  power  of  the  attorney,  under  his  ordinary 
retainer,  is  confined. 

In  the  case  at  bar,  the  attorneys  were  employed  by  the 
Bank  for  Savings  to  bring  suit  against  Michael  A.  Gearon. 
If,  in  the  course  of  that  employment,  they  arrested  Michael 
A.  Gearon,  and  arrested  him  wrongfully,  that  act  would 
have  been  within  the  course  of  their  employment,  and  their 
clients  would  have  been  responsible  (Poucher  v.  Blancbard, 
86  JV,  Y.  263).  But  if  they  had  brought  suit,  not  against 
Michael  A.  Gearon,  but  against  Miles  Gearon,  and  caused 
Miles  Gearon  to  be  arrested,  these  acts  would  have  been 
outside  their  employment,  which  was  only  to  sue  Michael 
A.  Gearon,  and  their  clients  (the  Bank  for  Savings)  would 
not  have  been  responsible.  So  also,  if  in  the  action  prop- 
erly brought  by  them  against  Michael  A.  Gearon,  they  had 
caused  a  writ  to  be  issued  against  Miles  Gearon  by  name, 
and  caused  him  to  be  unlawfully  arrested,  that  act  would 
have  been  outside  the  course  of  their  employment,  and  their 
clients  would  not  have  been  responsible,  because  their 
clients  had  never  employed  them  to  molest  Miles  Gtearon  in 
any  way. 

In  the  case  at  bar,  they  caused  an  attachment  issued  by 
the  court  to  take  the  person  of  Michael  A.  Gearon  to  be  un- 
lawfully executed  by  taking  the  person  of  Miles  Gearon. 
That  was,  in  my  opinion,  an  act  also  outside  the  limits  of 
their  employment,  and  for  which  their  clients  were  not 
responsible. 

Indeed,  on  the  issue  of  the  attachment  and  its  delivery 
to  the  sheriff  for  execution,  the  employment  of  the  attor- 
neys, as  to  that  attachment,  ceased.  They  had  done  all 
their  duty  in  that  matter.  It  was  no  part  of  their  duty  to 
instruct  the  sheriff  how  the  attachment  should  be  bxecuted. 
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That  was  the  sherifPs  duty,  not  theirs.  With  the  writ  of 
the  court  in  his  hands,  directing  him  to  arrest  Michael  A. 
Gearon,  he  was  bound,  in  the  course  of  his  employment  as 
sheriff,  to  look  to  it  that  he  arrested  Michael  A.  Gearon,  and 
no  one  else,  under  that  writ.  He  was  under  no  obligation 
to  obey  the  orders  of  the  attorneys  for  the  plaintiff  in  that 
action  as  to  that  writ,  but  only  the  orders  of  the  court ; 
and  if  he  arrested  a  wrong  man,  he  was  responsible,  and 
the  fact  that  the  attorneys  for  the  plaintiff  in  that  action 
had  told  him  to  arrest  a  man  other  than  Michael  A.  Gearon, 
would  be  no  justification. 

In  my  opinion,  the  case  is  one  precisely  similar  to  that 
described  in  the  latter  part  of  the  opinion  of  this  court  in 
Guilleaumev.  Rowe  {supra).  Here,  the  attorneys  of  the 
Savings  Bank,  after  having  issued  the  writ,  undertook  to 
give  special  directions  to  the  sheriff  for  its  enforcement, 
in  a  manner  not  warranted  by  the  knguage  of  the  writ,  and 
to  enforce  it  in  such  a  manner  that  the  sheriff  would  have 
been  justified  in  declining  to  take  the  responsibility  in  the 
absence  of  indemnity  ;  and  here,  as  in  the  case  supposed  in 
the  opinion  in  Guilleaumet?.  Rowe,  the  client  (the  Savings 
Bank),  could  be  held  only  upon  proof  of  special  authority 
to  their  attorneys,  express  or  implied,  or  of  subsequent 
ratification.  There  is,  in  the  case  at  bar,  no  evidence  what- 
ever of  such  special  authority  or  ratification. 

An  analogy  exists  between  cases  of  unlawful  seizures  of 
goods  under  process,  and  unlawful  arrests  of  the  person. 
In  Welsh  v.  Cochran  (63  iV^.  Y.  182),  the  plaintiff  sued  for 
an  alleged  unlawful  seizure  and  conversion  of  his  property. 
It  was  seized  under  a  warrant  issued  in  bankruptcy  pro- 
ceedings, and  directing  the  taking  of  goods  belonging  to 
persons  other  than  the  plaintiff.  The  defendants  were  the 
petitioning  creditors,  and  the  warrant  was  issued  at  their 
instance,  and  the  marshal  acted  under  the  instructions  of 
their  attorneys  in  making  the  seizure.  The  trial  judge 
directed  a  verdict  for  the  plaintiff.  The  court  of  appeals 
reversed  the  judgment,  and  ordered  a  new  trial.  I  find  in 
the  opinion  of  tliiit  court  the  following  expressions,  which 
.     Vol  XVIII~18 
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apply  to  the  case  at  bar :  '^  The  warrant  issaed  at  the  in- 
stance of  the  defendants  only  authorized  the  seizors  of  the 
goods  of  the  bankrupt  named  therein,  and  not  goods  in 
possession  of  the  plaintiff.  The  defendants  were  not 
present  at  the  taking,  .and  did  not  in  person,  direct  or  inter- 
fere with  the  persons  committing  the  trespass  on  the  plaint- 
iff. They  may  ^bave  put  the  officers  in  motion,  bat  the 
authority  from  defendants  which  the  law  would  imply  was 
only  co-extensive  with  that  conferred  by  the  warrant,  and 
to  do  only  lawful  acts  pursuant  to  the  warrant.  The  law 
will  not  presume  an  authority  from  the  defendants  to  do  an 
unlawful  act  ....  The  presence  of  the  attorney  for  the 
defendants  at  the  seizure  of  the  goods,  and  his  directions  to 
the  officers,  did  not  make  the  defendants  liable  for  the 
tortious  act.  In  the  absence  of  proof  of  special  authority 
to  an  attorney,  his  acts  in  directing  the  leiTy  on,  or  the  tak- 
ing of  goods  on  process,  are  in  excess  of  his  general  powers 
as  an  attorney,  and  do  not  subject  his  client  to  liability.'* 

Recent  English  decisions  exhibit  a  similar  tendency  to 
the  restriction  of  the  implied  authority  of  the  attorney  to 
impose  liability  on  the  client.  The  client  is  not  held  liable 
for  a  fraudulent  defense  put  in  by  his  attorney  (Williams 
V.  Preston,  47  L.  T.  Rep.  N.  8.  265).  The  client  is  not 
liable  for  the  act  of  his  attorney  in  directing  the  sheriff  on 
what  goods  to  levy  (Smith  v.  Keal,  46  L.  T.  Rep.  N.^8.  770). 

The  cases  cited  by  the  learned  counsel  for  the  plaintiff, 
in  his  brief,  do  not,  in  my  opinion,  give  any  real  or  ^ffeiftnal 
sux)port  to  the  plaintiff's  claim  in  this  action,  and  in  none 
of  them  are  the  facts  similar  to  those  in  the  case  at  bar. 

Here  the  action  of  the  attorneys  of  the  Bank  for  Sav- 
ings, in  directing  the  sheriff  to  arrest  Miles  Gearon,  the 
plaintiff  in  this  action,  was  outside  the  scope  of  their  em- 
ployment, and  outside  of  the  general  authority  presumed 
to  have  been  conferred  on  them  by  the  defendants.  Their 
directing  the  arrest  of  a  man,  other  than  the  man  named  in 
the  order  of  attachment,  was  wholly  unlawful,  and  defend- 
ants  cannot  be  presumed  to  have  authorized  an  unlawful 
act.     The  i)i*6sumed  lawful  authority  of  the  attorneys  of 
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the  Bank  for  Savings,  as  to  the  order  of  attachment,  was  at 
an  end  the  moment  it  was  delivered  to  the  sheriff  for  execu- 
tion. The  sheriffs  authority  and  his  functions  then  began. 
They  had  no  right  to  direct  him  in  the  execution  of  the 
writ,  and  he  was  not  under  their  control  as  to  the  manner 
ol  executing  it.  In  the  execution  of  his  official  duty,  he 
acted  at  his  peril ;  and  their  direction  that  he  should  arrest 
the  wrong  man  would  be  neither  justification  nor  protection 
to  him. 

The  facts,  as  they  appeared  in  the  evidence  in  this  case, 
were  clear,  and  no  difference  of  opinion  depending  on  dif- 
ferent deductions  or  inferences  could  arise,  requiring  the 
decision  of  the  jury. 

The  burden  of  ^proving  special  instructions  from  the 
Bank  for  Savings,  the  defendants  here,  to  their  attorneys, 
or  to  the  sheriff,  to  arrest  the  plaintiff,  was  on  the  plaintiff, 
and  no  such  proof  was  given.  The  dismissal  of  the  com- 
plaint was,  therefore,  j^roper. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Fbsedman,  J.,  concurred. 


MARY  0.  RANK,  Appellant,  v.  AUGUSTUS  H.  GROTE, 

ETAL.,  Respondents. 

Beal   utaU  of  partnership—title  in  one   partner — difference  in  tnterest  of 

partnere  in  realty  and  in  bueiness. — Tenancy  in  common. — S^eetment, — 

Additional  allomanee  of  eoets. 

Heal  estate  purchased  with  funds  of  a  partnership  engaged  in  dealing  in 
personal  property,  which  renl  estate  was  purcliased  for  partnership  pur- 
poses, and  which  is  used  and  treated  as  belonging  to  the  firm,  is  deemed 
to  be  personal  property,  and  the  property  of  the  firm,  although  it  stands 
in  the  name  of  one  partner.  It  is  a  question  of  intention  to  be  determined 
by  the  evidence. 

The  partner  holding  title  is  a  trustee  for  the  firm  and  its  creditors,  and 
when  this  trust  is  discharged  by  the  payment  of  the  debts,  and  the  settle- 
ment of  the  claims  of  ihe  partners  us  between  themselves,  the  character  of 
realty  again  revives.. 
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Where  real  property  is  so  purchased,  used  and  treated,  the  mere  fact  that 
the  respective  interests  of  the  partners  in  sach  real  property  differ  fram 
their  interests  in  the  business,  does  not  justify  the  conclosion  that  such 
real  estate  is  held  by  them  as  tenants  in  common,  and  not  as  partoers. 

In  this  action  of  ejectment  brought  by  a  devisee  and  heir  of  one  of  the 
partners,  held  that  the  evidence  was  sufficient  to  show,  as  matter  of  law, 
that  the  real  property  in  question  was  partnership  property. 

In  this  case,  the  value  of  the  particular  lot  in  question  was  not  given,  the 
affidavit  on  that  question  giving  only  the  value  of  such  lot  with  others,  in 
gross — Edd,  that  an  additional  allowance  to  defendants,  should  not  be 
made  upon  the  whole  value,  but  should  only  be  based  upon  the  .amoont 
of  damages  claimed  by  plaintiff  for  withholding  the  property. 

Before  Sbdgwiok,  Ch.  J.,  Teuax  and  O'Gobman,  JJ* 

Decided  AprUI,  1884. 

Appeal  from  a  judgment  in  an  action  of  ejectment, 
entered  on  a  verdict  which  the  trial  judge  directed  in  favor 
of  the  defendants  ;  also  from  an  order  granting  an  extra 
allowance  to  the  defendants'  attorneys. 

The  facts  are  stated  in  the  opinion. 

Redfield  &  Hilly  and  Nelson  J.  WcUerhury^  for  appel- 
lant. 

O.  W.  Cotter  illy  for  respondents. — ^The  following  prin- 
ciples are  well  settled :  1.  When  land  is  paid  for  by  a  firm, 
it  is  regarded  in  equity  as  chattel.  2.  It  is  entirely  imma- 
terial in  whose  name  the  legal  title  stands.  8.  The  pos- 
sessor of  the  legal  title  holds  the  property  in  trust  for  the 
purposes  of  the  partnership.  4.  Upon  dissolution,  by  death 
of  a  partner,  the  survivor  takes  the  equitable  title,  and  can 
not  only  dispose  of  it,  but  can  compel  the  heir  at  law  to 
join  the  conveyance  ;  and  even  the  widow  is  not  entitled  to 
dower.  6.  The  resulting  trust  can  be  proved  by  parol. 
The  surviving  parties  are  charged  with  the  duty  of  paying 
the  debts,  and  it  is  absurd  to  take  from  them  the  means  of 
paying  it  (Andrews  v.  Brown,  21  Ala,  487).  Chief  Justice 
Shaw  says  that  the  share  of  each  is  pledged  to  the  other, 
and  each  has  an  equitable  lien  on  the  real  estate  requiring 
that  it  shall  be  held  to  pay  the  joint  debts,  then  to  repay 
the  indebtedness  to  the  partners  before  it  shall  be  applied 
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to  their  separate  ase.  The  creditors  have  more  than  an 
ordinary  lien — the  land  is.  impressed  with  a  trust  (Dyer  v. 
Clark,  6  Mete.  662). 

As  to  above  principles,  see  Fairchild  7).  Fairchild  (64  N. 
T.  477) ;  Bachan  v.  Sumner  (2  Barb.  Oh.  JR.  165) ;  Collumb 
V.  Read  (24  JPf.  T.  612) ;  Delmonico  v.  Guilleaume  (2  Saruif. 
Oh.  366)  ;  Shanks  v.  Klein  (104  O.'S.  23) ;  Winter  v.  Eckert 
{Daily  Beg.  AY>nn,  1883). 

It  was  perfectly  competent  to  show  the  purposes  for 
which  the  property  was  bought,  as  also  the  understanding 
between  the  partners  and  the  resulting  trust  in  behalf  of 
each  of  the  partners  to  the  other  by  parol  evidence.  The 
partners  being  trustees  for  creditors,  the  doctrine  of  result- 
ing trusts  does  not  apply,  because  it  is  a  trust  by  operation 
of  law.  Neither  is  there  any  conflict  with  the  statute, 
which  says,  that  where  the  consideration  is  paid  by  one, 
and  the  conveyance  taken  by  another,  parol  evidence  is  not 
admissible  to  show  it.  This  consideration  is  paid,  not  by 
one,  but  by  all  (Fairchild  v.  Fairchild,  64  H.  Y.  471-479). 

By  thk  Court.— O' Gorman,  J.— The  action  is  in  eject- 
ment, and  was  brought  by  the  plaintiff  as  one  of  the  heirs 
at  law  of  Frederick  Grote,  deceased,  who  was  in  his  life  time 
seized  in  fee  simple,  of  sixteen  undivided  twentieth  parts  of 
a  lot  of  land,  with  the  buildings  thereon,  situate  in  Four- 
teenth street,  opposite  Irving  Place,  in  the  city  of  New 
York ;  and  plaintiff  claims  in  the  complaint  that  the  de- 
ceased in  his  lifetime,  prior  to  1880,  made  a  will  whereby 
he  devised  to  )ier  all  his  interest  in  the  said  lot  and 
premises. 

The  defendants  allege  that  the  deceased  made,  at  a  later 
period,  a  valid  will,  on  September  16,  1881,  in  which  he  re- 
voked all  former  wills,  and  devised  all  his  interest  in  said 
lot  and  premises  to  the  defendants.  This  will  has  not  been 
admitted  to  probate,  but  is  the  subject  of  a  litigation  now 
I)ending  before  the  surrogate  of  the  county  of  New  York. 
The  defendants  also  set  up  in  their  answer  that  the  said  lot 
was,  during  the  lifetime  of  the  deceased,  owned  and  held 
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by  hira  and  the  defendants  Augustus  H.  Grote  and  a  Joseph 
Eapp,  as  partners,  comprising  the  firm,  doing  businen 
under  the  firm  name  of  ^'  F.  Grote ;"  and  that  said  lot  and 
buildings  thereon  have  been,  and  are  now,  occupied  by  the 
said  defendants  as  survivors  of  said  firm. 

The  learned  trial  judge  ordered  the  issue  as  to  whether 
the  lot  was  partnership  property  or  no,  to  be  first  tried. 

After  a  careful  examination  of  the  case,  we  are  of  the 
opinion  that  the  preponderance  of  evidence  is  in  favor  of 
the  conclusion,  as  a  question  of  law,  that  the  property  in 
suit,  although  conveyed  to  the  deceased  Frederick  Grote  by 
name,  was,  in  fact,  intended  by  him  to  be  partnership 
property,  and  was  so  intended  and  so  treated  by  the  other 
defendants,  who  were  then  members  of  said  firm. 

The  premises  in  question  were  conveyed  to  the  deceased 
Frederick  Grote  by  deed  executed  by  William  Steinway, 
on  December  10, 1870.     At  that  time  the  name  of  the  firm 
was  ''Frederick  Grote,"  and  it  continued  to  be  so  named 
until  June,  1872,  when  the  name  of  the  firm  was  changed 
to  •'  F.  Grote  &  Co."     William  Steinway  testifies  that  in 
the  negotiation  about  the  purchase  of  the  lot  and  premises, 
the  deceased  said  that  he  wanted  the  property  for  the  firm, 
to  be  occupied  by  the  firm,  to  be  used  for  the  purposes  of 
the  firm — to  hold  it  together— and  that  if  they  could  make 
some  money  out  of  it  by  the  rise,  they  would  make  it 
together.     The  purchase  price  of  the  lot  was,  to  a  great  ex- 
tent, paid  by  th^  firm.    A  building  was  erected  on  the  lot 
for  the  business  of  the  firm,  and  was  used  in  that  business ; 
and  the  account  books  of  the  firm  show  that  the  expense  of 
erecting  that  building  was  charged  against  the  firm  in  their 
accounts.     The  first  building  was  destroyed  by  fire  within 
six  months  after  its  erection.     It  was  rebuilt  in  1873,  by  the 
firm  at  a  cost  of  about  $80,000,  which  was  supplied  by  the 
firm,  and  paid  for  by  checks  of  the  firm  drawn  in  the  name 
of  "  F.  Grote  &  Co,"  which  had  then  become  the  name  of 
the  firm.     The  premises  were  insured  in  the  name  of  **F. 
Grote  &  Co,"  and  the  premiums  were  paid  by  that  firm. 
The  accounts  of  the  firm  were  for  some  time  not  kept  in 
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accordance  with  exact  rules  of  book-keeping.  For  seven 
years  after  the  erection  of  this  latter  building,  no  rent  was 
charged  on  the  books  of  the  firm  for  the  use  of  the  build 
ing.  When  entries  of  rent  were  made,  a  charge  for  rent 
was  made  in  the  profit  and  loss  account  of  the  firm.  A  pur- 
chase money  mortgage  of  $10,000,  was  given  to  Steinway 
on  the  sale  of  the  premises  to  Frederick  Grote.  The  de- 
ceased told  the  book-keeper  of  the  firm  that  the  firm  was 
liable  on  that  mortgage,  and  directed  him  to  enter  it  on  the 
bond  and  mortgage  account,  in  the  account  book  of  "F. 
Grote  &  Co,"  which  was  done. 

Prom  these  and  other  facts  in  proof,  it  seems  to  be  suf- 
ficiently clear  that  these  premises  were  not  purchased, 
held,  used,  paid  for,  or  sustained  by,  or  for  Frederick 
Grote,  the  grantee,  alone,  but  by  and  for  him  and  the  other 
members  then  composing  the  said  partnership.  The  trade 
in  which  the  firm  was  concerned  was  dealing  in  ivory  ;  and 
it  is  to  be  noticed,  that  the  interests  of  these  several  per- 
sons in  the  trade  partnership  business  were  diflferent, 
from  their  interests  as  partners  in  this  real  estate.  As 
partners  in  trade,  they  were  entitled  to  share  in  the 
profits  and  loss  of  the  firm  thus :  Frederick  Grote,  f| ; 
A.  J.  Kapp,  lA-  \  Augustus  H.  Grote,  ^.  As  partners  in 
the  real  estate,  their  shares  were  as  follows:  Frederick 
Grote,  t;  A.  J.  Kapp,  t;  Augustus  H.  Grote,  t-  That 
is  to  say,  in  both  cases,  Frederick  Grote  had  the  same 
interest— one-fifth — and  the  remaining  two-fifths  were 
divided  in  the  former  case  in  unequal  proportions,  in  the 
latter  case  in  equal  proportions,  one-fifth  belonging  to  all. 
From  this  fact,  with  others,  the  learned  counsel  for  the 
plaintiff  argued  that  Frederick  Grote,  Augustus  H.  Grote, 
and  A.  J.  Kapp  held  the  real  estate,  not  as  partners  holding 
partnership  property,  but  as  tenants  in  common,  in  which 
case,  on  the  assumption  that  the  deceased  died  intestate, 
she  would  be  entitled,  as  one  of  his  heirs  at  law,  to  inherit 
a  share  in  his  estate. 

The  fact  of  this  diflference  in  the  proportions  of  interest 
in  the  trade  partnership  business,  and  as  partners  in  the 
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real  estate,  does  not,  in  the  face  of  the  other  evidence  to 
the  contrary,  justify  such  a  conclusion. 

The  only  question  in  this  case  about  which  any  doubt, 
in  our  opinion,  should  be  entertained,  is  whether  this  issue, 
of  whether  or  no  this  real  estate  belonged  to  the  partners, 
as  partners,  should  have  gone  to  the  jnry  as  a  question  of 
fact.  On  consideration,  we  do  not  thinit  that  any  error  at  the 
trial  has  been  comniitted  in  this  respect.  On  all  the  facts 
as  they  stand  in  the  case,  a  question  of  law  arises  on  this 
issue,  and  only  a  question  of  law,  and  the  ruling  made  by 
the  learned  trial  judge  on  that  question  is  sustained  by 
controlling  authorities. 

Real  estate  so  purchased  for  partnership  purposes,  is 
deemed  to  be  personal  property,  althougli  it  stands  in  the 
name  of  one  of  the  parties  (Hoxie  v.  Carr,  1  Sumn.  173 ; 
Tarbell  v.  Bradley,  7  Abb.  N.  C.  279).  It  is  a  question  of 
intention  to  be  determined  by  the  evidence.  The  partner 
holding  title  is  a  trustee  for  the  firm  and  its  creditors,  and 
when  this  trust  is  discharged  by  the  payment  of  the  debts, 
and  the  settlement  of  the  claims  of  the  partners  as  between 
themselves,  the  character  of  realty  again  revives  (Pairchild 
tj.  Pairchild,  64  N.  T,  471 ;  Collumb  v.  Reed,  84  /d.  505; 
Chamberlin  o.  Charaberlin,  44  Super.  Ct  116). 

It  also  appeared  that  the  surviving  partners  were  in 
possession,  as  equitable  mortgagees,  for  the  advances  out  of 
partnership  funds,  and,  therefore,  entitled  to  maintain  their 
possession  until  payment  of  those  advances,  if  the  real 
estate  were  not  strictly  partnership  property. 

This  ejectment  action,  therefore,  on  the  part  of  the 
plaintiff,  cannot  be  sustained. 

The  exceptions  as  to  the  admission  of  testimony,  de 
not  appear  to  be  well  taken,  or  material. 

As  to  the  allowance,  there  was  no  proof  given  as  to  what 
was  the  value  of  the  particular  lot  in  question,  the  affidavit 
on  the  subject  giving  only  the  value  of  that  lot  with  others 
in  gross.  The  allowance  should  have  been  based  upon 
the  amount  of  damages  claimed  by  plaintiff,  that  is  $2,000. 
The  allowance  should  be  made  one  hundred  dollars. 
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The  jadgment  appealed  from  is  affirmed,  with  costs ; 
and  the  order  denying  a  motion  for  a  new  trial  is  also 
affirmed,  with  ten  dollars  costs.  The  order  gianting  the 
extra  allowance  is  modified  by  reducing  the  amoont  to  one 
hundred  dollars. 

Sbdgwioe,  Ch.  J.y  concurred. 


JOHN  J.  BROOKS,  et  al.,  Appellants,  v.  THE  MEXI- 
CAN NATIONAL  CONSTRUCTION  CO.,  Respond- 
ent. 

Foreign  eorporatian. — Jurisdiction  ater  in  action  hy  tion-reMent, — Waioer.-^ 
Who  are  non-rstidenti. 

The  court  has  no  jurisdiction  to  entertain  an  action  brought  by  a  non- 
resident against  a  foreign  corporation,  except  as  provided  for  Id  Code 
Civ.  Proc.  i  1780,  and  tliis,  though  defendant  has  appeared  generally  and 
put  in  an  answer  in  which  snch  objection  is  not  taken. 

There  is  nothing  in  Code  Civ.  Proc.  §§  268,  266,  in  regard  to  the  jurisdic- 
diction  of  superior  city  courts  which  alters  this  rule.  Said  sections  are 
to  be  construed  together  with  and  as  adding  to  the  conditions  of  section 
1780.  The  sections  nf  the  code  that  refer  to  the  superior  city  courts,  dis- 
tribute between  Ipcal  courts  and  the  supreme  court  and  others,  upon  the 
conditions  named,  the  general  jurisdiction  described  in  section  1780,  and 
are  not  intended  to  cirange  any  of  the  conditions  of  said  section. 

Section  1780  is  an  expression  of  legislative  intent  that  the  courts  of  this 
state  shall  have  no  jurisdiction  of  such  actions,  except  as  herein  pro- 
Tided,  and  consent  of  a  defendant  that  a  court  may  proceed  with  such  an 
action,  will  not  affect  the  duty  of  the  court  to  carry  out  that  intent, 
though  the  cause  of  action  be  of  such  kind  as  courts  of  this  state  in 
general  have  jurisdiction  of. 

Where  certain  of  several  joint  plaintiffs, — e,  g,^  joint  owners  of  a  yessel, — 
for  an  injury  to  which  beyond  the  jurisdiction  of  this  state,  the  action 
is  brought,  are  non -residents,  and  the  remainder  are  residents,  it  cannot 
be  said  that  the  plaintiffs  collectively  are  residents. 

Before  Sbdgwiok,  Ch.  J.,  Freedman  and  O' Gorman,  J  J. 

Decided  AprU  7,  ISSi, 

Be-argament  of  plain tiflf's  appeal  from    order  of  the 
special  term  of  November  8,  1882,  vacating  the  attachment 
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herein  (see  former  appeal,  49  Super.  Ct,  234).  A  motion 
was  made  before  issoe  joined,  npon  the  complaint  and  affi- 
davit of  plaintiff's  attorney,  and  all  proceedings  in  the 
action  previous  to  the  notice  of  motion,  to  vacate  the  attach- 
ment. On  the  argument  of  the  motion,  plaintiff's  atromey 
read  defendant's  answer  and  his  own  affidavit.  It  appears 
by  these  papers:  that  eleven  of  the  seventeen  plaintiffs  are 
non-residents  of  the  state  ;  that  of  the  six  plaintiffs  residents 
of  the  state  but  two  are  residents  of  the  city  of  New  York ; 
that  the  defendant  is  a  foreign  corporation  ;  that  the  cause 
of  action  set  out  in  the  complaint  is  for  damages  alleged  to 
have  been  sustained  by  the  plaintiffs  by  reason  of  a  collision 
through  the  alleged  negligence  of  the  defendant's  em- 
ployees, of  the  brig  "James  Miller,"  with,  the  defendant's 
steam  lighter  "Allison,"  on  December  2,  1881,  near 
Aransas  Pass  on  the  coast  of  Texas. 

Henry  D.  Bbtchkiss^  for  appellants. 

Theodore  F.H,  Meyer ^  for  respondent. — I.  Where  juris- 
diction depends  upon  the  residence  of  the  parties  to  the 
action  each  party  plaintiff  must  be  competent  to  sue  and 
maintain  the  suit,  in  the  court  where  it  is  brought  (Straw- 
bridge  t).  Curtiss,  3  Oranch^  267  ;  Coal  Company  v.  Blatch- 
ford,  11  WaU.  172;  Sewing  Machine  Co.  Cases,  18  WcM, 
674-6  ;  Removal  Cases,  10  Otto,  467). 

II.  Section  266  cannot  have  the  effect  of  extending  the 
jurisdiction  of  superior  city  courts  to  cases  which  do  not 
fall  within  either  of  the  class  of  cases  over  which  the  juris- 
diction of  these  courts  extended  by  law  at  the  time  of  the 
adoption  of  the  constitutional  amendment  in  1869  (Landers 
V.  Staten  Island  R.  R.  Co.,  63  N,  F.  460).  Prior  to  that 
amendment  these  courts  had  not  jurisdiction  over  the  snb- 
ject  matter  in  the  class  of  cases  to  which  this  case  belong 
(McCormick  v.  Penn.  R.  R.,  49  N.  T.  308).  The  effect  of  see 
tion  266  contended  for  by  appellants,  would  be  repugnant  ro 
section  12  of  article  VI.  of  the  constitution  (Hoag  ». 
Lamont,  16  Ahh.  JV.  8.  369  ;  Landers  v.  Staten  Island  B: 
R.  Co.,  63  IT.  T.  460). 
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Sections  263  and  266  of  the  Code  of  Civil  Procedure,  con- 
tain special  provisions  relating  to  superior  courts  of  cities, 
which  are  controlled  in  their  application  by  the  general 
provisions  of  the  code  ;  they  are  applicable  to  actions  which 
can  be  maintained,  while  this  is  an  action  which,  under  the 
general  provisions  of  section  1780  of  the  Code  of  Civil  Pro- 
cedure, cannot,  so  far  as  non-resident  plaintiffs  are  con- 
cerned, be  maintained  in  any  of  the  courts  of  this  state ;  and 
it  must  be  borne  in  mind,  that  by  the  term  non-resident 
plaintiffs  in  this  connection,  it  is  intended  to  designate 
those  of  the  plaintiffs  who  do  not  reside  in  this  state  (Ervin 
V.  Oregon  Ry.,  &c.  Co.,  62  How.  490  ;  Harriott  v.  N.  J.  R.  R. 
Co.,  8  Abb.Pr.2M;  McMahon  v.  Mut.  Ben.  Life  Ins.  Co.,  8 
Abb.  Pr.  97). 

The  defendant  has  not  waived  the  objection  to  the  juris- 
diction of  the  superior  court,  by  omitting  to  i)\eaA  the  ob- 
jection in  its  answer  (Davidsburgh  v.  Knickbocker  Life 
Ins.  Co.  90i\r.  r.,  626). 

Jurisdiction  over  the  subject  matter,  over  the  cause  of 
action,  cannot  be  conferred  on  any  tribunal  by  any  act  or 
omission  of  the  parties  in  what  form  soever,  be  it  consent 
or  waiver,  express  or  implied  (Dudley  v.  Mayhew,  3  Comst. 
12  ;  Burckle  v.  Bckhart,  Id.  132  ;  Roderigasv.  B.  R.  Sav'gs 
Inst,  63  iV.  Y.  463  ;  Chapman  v.  Phenix  National  Bank,  44 
Stiver,  a.  361 ;  Davidsburg  ??.  Knickerbocker  Life  Ins.  Co., 
90  JV.  T.  526  ;  Jones  v.  Norw.  &  N.  Y.  Trans.  Co.,  50  Barb. 
193  ;  Spring  v.  Domestic  Sewing  Machine  Co.,  14  Meporter^ 
711). 

By  the  Court.— O' Gorman,  J.— The  order  appealed 
from  must  be  aflSrmed  for  the  reasons  set  forth  by 
the  learned  judge  at  special  term,  in  his  opinion  in  this 
case  (49  Super.  Ct.  234) ;  and  because  on  the  facts,  and 
under  sections  266  and  1780  of  the  Code  of  Civil  Procedure, 
this  court  has  not  jurisdiction  of  this  action. 

Costs  of  this  appeal  to  abide  the  event. 

Sedgwick,  Ch.  J.  [Concurring.] — Thecaseof  McCormick 
V.  Pennsylvania  R.  R.  Co.  (49  N.  T.  303),  construed  section 
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427  of  the  old  Code  of  Procedure,  which  provided  that  an 
action  might  be  brought  in  the  supreme  court,  superior 
court  of  the  city  of  New  York,  or  the  common  pleas  of  this 
city,  by  a  resident  of  the  state,  for  any  cause  of  action,  and 
by  a  non-resident,  when  the  cause  of  action  should  have 
arisen,  or  the  subject  of  the  action  be  situated  within  the 
state.  The  opinion  assumed  for  the  purposes  of  the  de- 
cision, that,  contrary  to  the  ruling  of  the  court  below,  the 
plaintiff  was  a  non-resident.  The  cause  of  action  did  not 
arise  within  this  state.  The  judge  delivering  the  opinion, 
said  in  Gibbs  v.  Queen  Ins.  Co.  (63  N.  T.  130),  that  McCor- 
mack  could  not  have  commenced  an  action  at  all  against 
the  defendant  corporation  in  invitum.  The  opinion  in  the 
McCormack  case  proceeded  to  consider  that  the  defendant 
appeared  and  answered  generally,  and  did  not  raise  an  ob- 
jection that  the  court  had  no  jurisdiction  of  the  action, 
and  the  parties,  until  after  issue  was  joined  and  the  trial 
had  begun.  It  was  impliedly  held,  that  if  the  objection  to 
the  jurisdiction  had  been  taken  by  motion,  or  at  the  time  of 
appearance,  or  in  the  answer,  it  would  have  been  valid.  The 
judge  had  said  that  the  cause  of  action  was  of  that  nature, 
that  although  it  had  arisen,  in  another  state,  the  court  be- 
low had  jurisdiction  of  the  subject  matter  of  the  action,  and 
held,  '^  that  where  the  court  has  the  jurisdiction  of  the 
subject  matter  or  cause  of  action,  that  consent  may  confer 
jurisdiction  of  the  person,  and  that  such  consent  may  be  ex 
pressed  by  a  foreign  corporation,  by  appearing  by  attorney 
and  answering  generally  in  the  action." 

If  there  be  a  defect  in  these  propositions,  it  may  be  of 
the  following  kind.  It  is  assumed,  that  because  a  person 
may  waive  a  benefit  from  a  provision  of  law,  so  far  as  it  was 
made  for  his  benefit,  such  a  waiver  will  annul  such  a  pro- 
vision in  its  operation  as  a  limitation  of  the  functions 
or  faculties  of  a  court.  The  case  admitted  that,  ex- 
cept for  the  consent  of  the  defendant,  section  427  was  an 
expression  of  the  legislative  intent,  that  the  courts  of  this 
state  should  have  no  jurisdiction  of  causes  of  action  arising 
out  of  the  state,  between  a  non-resident  plaintiff  and  a  de- 
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fendant,  being  a  foreign  corporation.  The  people  of  the 
state  did  not  create  the  office,  or  choose  the  officer,  or  tax 
themselves  for  the  purpose  of  determining  litigations  of  that 
kind.  A  consent  of  a  defendant,  that  a  court  might  pro- 
ceed, in  opposition  to  the  legislative  intent,  would  not  af- 
fect the  duty  of  the  court  to  carry  out  that  intent,  as  soon 
as  the  matter  was  called  to  its  attention,  even  if  a  defend- 
ant had  omitted  altogether  to  take  advantage  of  it.  The 
court  would  not  stop  its  action  for  the  sake  of  the  defend- 
ant, but  because  it  had  no  power  or  right  to  adjudicate,  ex- 
cepting in  cases  committed  to  it  by  law. 

And  perhaps  there  was  an  ambiguity  in  the  proposition 
that  the  court  had  jurisdiction  af  the  subject  matter  or 
cause  of  action,  looking  apart  from  jurisdiction  of  the  per- 
son. It  certainly  was  true  that,  in  general,  the  courts  of 
this  state  had  jurisdiction  of  causes  of  action  of  that  kind, 
but  whether  it  had  jurisdiction  of  the  particular  cause  of 
action  depended  upon  whether  the  plaintiff  was  a  resident, 
or  the  defendant  a  domestic  corporation,  as  matter  of  fact, 
irrespective  of  whether  the  defendant  had  omitted  to  claim 
a  right  because  it  was  anon-resident  corporation  ;  and  also 
whether  the  cause  of  action  had  arisen  in  this  state. 

The  court  distinguished  Harriott  v.  New  Jersey  Trans.  & 
R.  R.  Co.  (2  Bilt.  262),  by  saying :  "  There  the  court  of  com- 
mon pleas  of  the  city  and  county  of  New  York  had  no  juris- 
diction of  the  subject  matter, being  coniined  by  the  Code,  §  33, 
in  such  case,  to  a  cause  of  action  arising  in  this  state."  It 
was  certainly  true  that  the  common  pleas  had  jurisdiction 
of  the  cause  of  action  in  the  same  sense  as  was  said  in  the 
McCormack  case.  If  the  parties  had  been  residents,  the 
court  could  have  proceeded,  and  the  defendants  did  not 
plead  want  of  jurisdiction.  The  common  pleas,  under  sec- 
tion 33,  were  confined  to  a  cause  of  action  arising  in  this 
state,  under  the  language  of  the  section,  that  '*its  jurisdic- 
tion shall  extend  to  the  following  actions,"  and  section  427 
had  said  of  it,  as  it  had  of  the  supreme  court,  in  which  the 
McCormack  action  was  brought,  that  an  action  might  be 
brought  in  it  by  a  non-resident  against  a  non-resident 
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corporation  when  tbe  cause  of  action  had  arisen  in  this 
state. 

These  remarks  have  been  suggested  by  the  later  case  of 
Davidsburgh  v.  Knickerbocker  Life  Ins.  Co.  (90  iT.  Y.  526). 
Tbe  McCormack  case  was  not  referred  to  in  the  opinion, 
but  it  was  cited  by  counsel  on  the  argument.  The  ques- 
tion concerned  the  jurisdiction  of  the  city  court  of  Brook- 
lyn. The  court  had  jurisdiction  over  causes  of  action  of 
the  nature  of  the  one  in  suit.  It  had  been  begun  by  service 
upon  the  secretary  of  the  defendant,  who  resided  in  Brook- 
lyn.,  The  defendant  appeared  and  answered  generally, 
without  objecting^to  the  jurisdiction.  The  court  said,  that 
although  the  defendant  was  a  domestic  corporation,  the 
city  court  of  Brooklyn  had  no  jurisdiction  of  the  action, 
because  it  was  shown  that  the  corporation  was  neither 
established  in  that  city,  nor  did  it  transact  its  general  busi- 
ness there.  Chapter  470  of  the  Laws  of  1870,  limited  the 
jurisdiction  (§  2,  subd.  6),  "  to  actions  against  corporations 
created  under  the  laws  of  this  state,  and  transacting 
there  general  business  within  the  said  city,  or  established 
by  law  therein  ;"  '  it  jurisdiction  by  the  service  upon  the 
secretary  was  not  secured,  under  section  2  of  the  act^ 
''  where  any  of  the  defendants  shall  reside  or  be  personally 
served  with  summons,  within  said  city,"  because  the  pro- 
vision referred  only  to  natural  persons.  It  was  further 
held,  that  the  general  appearance  was  not  equivalent  to 
personal  service,  approving  Brauneck  v.  Knickerbocker  life 
Ins.  Co.  (1  Abb.  JV.  C.  393),  in  which  counsel  had  cited  the 
McCormack  case.  Finally,  the  objection  that  the  answer 
had  not  pleaded  want  of  jurisdiction,  was  overruled.  The 
I^oint  of  time  when  the  objection  was  taken  was  held  to  be 
immaterial.  '*  The  court  could  not  acquire  jurisdiction  by 
consent,  and  might,  whenever  its  attention  was  called  to 
the  defect  in  the  proceedings,  refuse  to  exceed  the  powerc 
conferred  by  the  law  of  its  creation.  There  are,  no  doubt, 
many  cases,  where  the  court  having  jurisdiction  over  the  I 

subject  matter,  may  proceed  against  a  defendant  who  volun-         * 
tarily  submits  to  its  decision  ;  but  where  a  state  prescribes 
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conditions  under  which  a  court  luay  act,  those  conditions 
cannot  be  dispensed  with  by  litigants,  for  in  such  a  case,  the 
particular  condition  or  status  of  the  defendant  is  made  a 
Jurisdictional  fact." 

Section  1780  of  the  present  Code  is,  as  to  the  point  under 
discussion,  like  the  provisions  in  the  case  last  cited.  With- 
out specifying  any  court,  it  declares  that  an  action  against 
a  foreign  corporation  may  be  maintained  by  a  resident  of 
the  state,  for  any  cause  of  action,  and  by  a  non-resident  in 
certain  cases,  none  of  which  are  like  the  present.  The  case 
last  cited  shows  that  so  far  as  the  section  1780  is  concerned, 
the  defendants  do  not  waive  any  objection  to  the  jurisdic* 
tion  by  not  taking  it,  by  answer  or  before.  It  is  clear,  to 
my  mind,  that  the  plaiiitiffs  are  non-residents.  Some  of 
them  are,  and  some  of  them  are  not.  But  those  that  are 
have  no  action  apart  from  those  that  are  not.  It  cannot  be 
correctly  said  that  in  this  common  law  action,  the  plaintiffs 
r(»Mectively  are  residents  or  non-residents. 

The  learned  counsel  for  appellants  argues,  however, 
rJiJit  by  the  sections  of  the  Code  that  have  special  reference 
\o  the  superior  court,  the  defendants-  l)y  appearing  and 
answering,  without  objection  to  the  jurisdiction,  cannot 
afterwards  make  it. 

Section  263  provides  that  the  jurisdiction  of  each  of  the 
superior, city  courts  extends  to,  among  others,  the  following 
action,  it  being  the  one  claimed  by  plaintiff;  that  is,  to  an 
action  brought  by  a  resident  of  the  city,  where  the  court  is, 
against  a  foreign  corporation,  where  a  warrant  of  attach- 
men  granted  in  the  action  has  been  actually  levied,  within 
that  city,  upon  property  of  the  corporation,  or  where  the 
summons  is  served,  by  delivery  of  a  copy  thereof,  within 
the  city  to  an  officer  of  the  corporation,  as  prescribed  by 
law. 

Section  266  says,  that  ^Hhe  jurisdiction  of  a  superior 
city  court  must  alwayei  be  presumed.  It  is  not  necessary 
to  set  forth  in  the  complaint  in  such  an  action  any  of  the 
jurisdictional  facts  specified  in  section  263  of  this  act,  and 
where  the  defendant  in  the  action  appears  the  want  of  juris- 
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diction,  by  reason  of  the  non-appearance  of  any  of  these 
facts,  is  matter  of  defense,  and  is  waived  by  the  appearance, 
unless  it  is  pleaded  in  defense."  Attention  to  one  objec- 
tion to  the  jurisdiction  will  be  sufficient  for  this  decision. 
The  defendants  object  that  the  plaintiffs  are  not  residents 
of  the  state.  The  plaintiff  argues  that  by  not  alleging  that 
the  plaintiffs  are  not  residents  of  the  city  in  the  answer,  the 
want  of  jurisdiction  on  that  ground  is  waived. 

The  argument  for  the  plaintiff  would  have  formal  force, 
if  section  263  were  meant  to  repeal  pro  tanto  section  1780, 
but  no  force,  if  it  were  meant  to  add  to  the  conditions  of 
section  1780.  For  instance,  section  1780  says  impliedly, 
that* no  court  shall  have  jurisdiction  of  an  action  against 
a  foreign  corporation,  where  the  cause  of  action  arose 
without  the  state,  if  the  plaintiff  be  a  non-resident.  If  sec- 
tion 268  meant  to  repeal  this,  so  far  as  the  sui>erior  courts 
are  concerned,  then  the  jurisdictional  objection  has  been 
waived.  If  section  263  meant  that  besides  the  plaintiff 
being  a  resident  of  the  state,  it  must,  as  a  condition  of  juris- 
diction in  the  superior  city  courts,  be  the  fact  that  the 
plaintiffs  are  residents  of  the  city,  then  the  objection  to  the 
jurisdiction  for  want  of  residence  in  the  state  is  not  waived, 
by  omitting  to  aver  in  the  answer  that  the  plaintiffs  are  not 
residents  of  the  city.  There  is  no  inconsistency  between 
the  sections.  Section  1780  says  that  a  condition  of  juris- 
diction of  the  courts  of  this  state  generally,  over  an  action, 
irrespective  of  where  the  cause  of  action  arose,  or  of  what 
it  related  toyis  that  the  plaintiffs  should  be  residents  of  this 
state  ;  and  by  section  263,  if  they  reside  in  the  city  of  New 
York,  then  the  superior  courts  may  entertain  the  action, 
upon  certain  other  conditions,  which  it  is  not  necessary  to 
specify.  If  omitting  to  aver  in  the  answer,  waives  the  con- 
dition of  residence  in  the  city,  there  is  no  provision  of  the 
Code  that  the  fundamental  condition  of  residence  in  the 
state  is  waived.  In  substance,  the  sections  that  refer  to  the 
superior  city  courts  distribute  between  local  courts  and  the 
supreme  court  and  others,  upon  the  conditions  named, 
the  general  jurisdiction  descn|[)ed  by  the  1780th  section, 
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and  are  not  intended  to  change  any  of  the  conditions  of  the 
section. 

Order  affirmed,  with  $10  costs  of  this  re-argament,  and 
also  the  costs  of  the  former  argument,  and  of  notice  for  re- 
argument. 


Fbeebman,  J.,  concurred. 


WILLIAM  J.  SYMS,   et  al.,  as   Exboutobs,   &o. 

Appellants,  ,v.  THE  MAYOR,  &o.   of 

N.  Y.,  Respondents. 

Btformatian  of  Uom-^  Laches— CwenanU  for  rmewal-^PerpetuUies. — StatvU 

of  IdmUatioM. 

Plaintiffs^  testator,  8.,  was  in  possession  of  certain  premises  under  a  lease 
from  the  city  of  New  York,  which  contained  a  covenant  for  a  new  lease 
for  21  years,  at  the  expiration  of  the  term  granted,  such  new  lease  to  con- 
tain ''a  like  covenant  for  future  renmoals  .  .  .  as  is  contained  in  the 
present  indenture."  On  the  expiration  of  the  first  lease  in  1840,  anew 
lease  was  executed  containing  a  covenant  for  a  single  renewal  for  21 
years,  and  about  tlie  time  of  the  expiration  of  said  second  lease,  in 
1861,  another  lease  was  executed  containing  no  covenant  for  renewal. 
In  an  action  for  the  reformation  of  said  last  two  leases  by  inserting  there- 
in covenants  which  would  secure  to  plaintiffs  a  further  renewal  of  21 
years  from  the  expiration  of  the  last  term,  upon  the  ground,  among  others, 
that  said  second  lease  should  have  contained  a  covenant  for  renewaU  in 
conformity  with  the  provisions  of  the  first  lease,  instead  of  a  covenant 
for  a  single  renewal. 

Held,  that  plaintiffs  were  not  entitled  to  relief. 

That  the  fact  that  plaintiff's  testator  held  under  said  leases  till  the  time  of  his 
death  in  1868,  without  objection,  is  evidence  of  acquiescence,  or  of  such 
laches,  as  to  place  the  relief  asked,  within  the  discretion  of  the  court 

That  before  the  reformation  of  an  instrument  in  writing  can  be  decreed,  it 
must  be  proved  that  both  parties  agreed  to  something  different  from 
what  was  expressed,  and  the  proof  should  leave  no  room  for  doubt. 

That  the  construction  of  the  covenant  in  the  first  lease,  contended  for  by 
plaintiffs,  would  create  a  perpetuity,  which  is  not  favored  by  the  law. 

That  such  an  action  is  barred  by  the  expiration  of  ten  years  from  the  time 
the  cause  of  action  accrued,  viz.,  when  the  defect  was  discovered;  which 
in  this  case  was  when  plaintiff's  testator  accepted  the  second  lease  oon* 
taining  the  alleged  insufficient  covenant  as  to  renewal* 
Vol.  XVm.— 19 
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Before  Sedgwick,  Ch.  J.,  Frbedman  aud  0'Gk>RMAif,  JJ. 

Decide  April  7,  1884. 

Appeal  from  judgment  in  favor  of  the  defendants,  and 
for  costs ;  and  also  appeal  from  an  order  denying  motion 
for  a  new  trial. 

The  judgment  was  entered  on  a  verdict  rendered  by  a 
jury  in  accordance  with  the  instruction  of  the  trial  judge. 
The  facts  appear  in  the  opinion. 

Isaac  Van  Winkle  aud  IT.  Brewster,  for  appellants. — 
I.  The  covenant  in  the  original  lease  runs  with  the  land. 
In  fact,  the  covenant  is  with  P.  Lorillard  and  his  assigns 
{Taylor^ s  Landlord  A  Tea,  §333 ;  Piggot  v.  Mason,  1  Paiges 
412 ; .  Wood^s  Landlord  &  Ten.  667  to  679). 

II.  It  was  abreach  of  that  covenant  not  to  provide  for 
renewals  in  the  plural  in  the  covenant  of  1840.  At  all 
events,  the  part  performance  did  not  prevent  the  lessee  from 
relying  on  the  residue  of  the  covenant  and  insisting  on  its 
performance  (See  §§  384  to  340). 

III.  The  omission  of  a  covenant  for  renewal  from  the 
lease  of  1861  is  not  to  be  construed  as  depriving  the  lessee 
of  his  rights  under  the  covenant  in  the  original  lease.  The 
statute  did  not  run  for  the  reason  that  possession  was  held 
by  plaintiflFs  (Miner  v.  Beekman,  60  iV:  F.  338 ;  WoocPs 
Limitation  of  Action,  348  to  362). 

ly .  The  limitation  of  ten  years  has  no  application  to  a 
covenant  under  seal.  And  the  twenty-year  limitation  is  not 
pleaded.  The  statute  of  limitations  must  be  pleaded,  or 
time  does  not  affect  our  right. 

Oeorge  P.  Andrews,  counsel  to  the  corporation,  and  J?. 
Henry  Lacombe,  for  respondents. — I.  The  reformation 
could  only  be  made  by  holding  that  the  original  covenant 
secured  to  the  lessee  a  perpetual  renewal.  To  insert  such 
perpetual  covenant  in  leases  which  do  not  contain  them  is 
contrary  to  the  policy  of  the  law  (Carr  o.  Ellison,  20 
Wend.  178 ;  Banker  v.  Brakes,  9  Abb.  JV.  C.  412 ;  Piggott 
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V.  Mason,  1  Paige  Oh.  412 ;  Rutgers  v,  Hanter,  6  Johns, 
Oh.  215  ;  Hyde  v.  Skinner,  2  P.  Wms.  196). 

II.  There  is  no  evidence  before  the  court  which  will 
warrant  the  reformation  of  either  lease.  The  grounds  upon 
which  this  relief  is  granted  are  well  settled.  There  must 
be  either  mutual  mistake,  or  fraud  on  one  side  and  mistake 
on  the  other.  But,  as  was  said  in  a  recent  case,  '^  before 
any  reformation  of  a  written  instrument  can  be  had  upon 
parol  evidence  of  mistake  or  fraud,  such  evidence  must  be 
very  clear  and  satisfactory"  (Albany  City  Sav.  Inst.  v. 
Burdich,  87  N,  Y.  50). 

in.  The  action  is  barred  by  the  statute  of  limitations. 
Actions  to  reform  instruments  are  within  the  ten-year 
limitation  {Code^  §  388  ;  Cramer  v,  Benton,  4  Lans,  294). 
This  suit  was  begun  February  4,  1882.  The  cause  of  action 
arose  when  the  covenant  plaintiffs  now  seek  to  have  in- 
serted was  omitted.  This  was  in  1840  as  to  one  lease,  in 
1861  as  to  the  other. 

By  the  Court.— O' Gorman,  J.— On  April  10,  1810,  a 
lease  was  executed  by  the  defendants  .to  Peter  Lorillard, 
of  a  lot  of  land,  in  the  sixth  ward  of  the  city  of  New  York, 
for  the  term  of  twelve  years  from  the  first  day  of  May, 
1828.  This  lease  contained  the  following  covenant :  ^^  And 
the  said  Mayor,  Aldermen  and  Commonalty  of  the  city  of 
New  York,  for  themselves,  their  successors  and  assigns,  do 
covenant,  grant  and  agree  to  and  with  the  said  Peter  Loril- 
lard, his  executors,  administrators  and  assigns,  that  they 
the  said  Mayor,  Aldermen,  and  Commonalty  of  the  city  of 
New  York,  their  successors  and  assigns,  shall  and  will  at 
the  expiration  of  the  term  hereby  demised,  again  demise, 
and  to  farm  let  the  above  premises  in  pursuance  of  this 
present  lease,  unto  the  said  Peter  Lorillard,  his  executors, 
administrators  or  assigns,  for  and  during  the  term  of  21 
years  thereafter^  with  a  like  covenant  for  future  renewals 
of  the  lease,  as  is  cantained  in  this  present  indenture^  and 
upon  such  rents  and  other  terms  and  conditions  as  shall 
be  agreed  upon  between  the  parties,  or  as  shall  be  deter- 
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mined  by  two  sworn  appraisers  one  of  whom  to  be  chosen 
by  each  of  the  said  parties,  unless  the  said  premises  or 
some  part  thereof,  shall  at  the  expiration  of  the  said  term 
hereby  demised,  be  required  for  public  purposes  ;  in  which 
case  the  said  term  shall  not  be  renewed,  but  the  said  May- 
or, Aldermen  and  Commonalty  of  the  city  of  New  York, 
their  successors  and  assigns,  shall  and  will  pay  to  the  said 
Peter  Lorillard,  his  executors,  administrators  or  assigns, 
the  value  of  such  buildings  as  shall  be  erected  in  pursuance 
of  this  lease,  such  value  to  be  ascertained  by  two  sworn 
appraisers  to  be  chosen  as  aforesaid." 

On  April  13,  1839,  said  Lorillard,  with  the  consent  of 
the  defendants,  assigned  this  lease  to  John  Syms,  the  tes- 
tator of  the  plaintiflFs.  On  April  1,  1840,  the  term  of  the 
lease  being  about  to  expire,  the  defendants  executed  and 
delivered  to  said  John  Syms,  a  second  lease  for  the  term 
of  21  years  from  May  1,  1840.  In  this  lease  appears  the 
following  covenant:  "And  the  said  parties  of  the  first 
part,  for  themselves,  their  successors  and  assigns,  do  cove- 
nant, grant  j^nd  agree  to  and  with  the  said  party  of  the 
second  part,  his  executors,  administrators  and  assigns, 
that  they,  the  said  parties  of  the  first  part,  their  succes- 
sors and  assigns^  shall  and  will  at  the  expiration  of  the 
term  hereby  deytised^  again  demise  and  to  farm  let  the 
above  premises  i/i  pu/rsuance  of  this  present  lease^  unto 
fhe  said  party  of  the  second  party  his  executors^  adminis- 
trators or  assigns,  for  and  during  the  term  of  twenty-one 
years^  and  thereafter  upon  such  rents  as  shall  be  agreed 
upon  between  the  parties,  or  as  shall  be  determined  by  two 
sworn  appraisers,  one  of  whom  to  be  chosen  by  each  of  the 
said  parties,  and  in  case  of  disagreement,  by  a  sworn  um- 
pire, to  be  agreed  upon  between  the  said  parties,  or  chosen 
by  the  said  appraiser." 

This  covenant,  it  will  be  remarked,  differed  in  language 
and  effect  from  the  covenant  in  the  former  lease,  in  this  that 
in  the  lease  of  1810,  the  covenant  [)rovided  a  new  lease  of 
21  years,  with  a  covenant  iox future  renewals^  whereas  the 
oovenant  in  this  latter  lease  of  1840,  provided  only  for  one 
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renewal  by  one  additional  lease  for  a  further  term  of  twenty- 
one  yeai^. 

The  plaintiffs  claim  in  this  action,  that  this  lease  of 
1840,  purporting  to  be  in  pursuance  of  the  former  lease  of 
1810,  should  be  construed  as  if  it  had  in  terms  provided  for 
future  revewalSy  instead  of  the  one  renewal  actually  pro- 
vided for. 

Before  the  expiration  of  the  term  of  this  lease  of  1840,  a 
third  lease  of  said  premises  was  made  and  delivered  by  the 
.  defenants  to  said  Syms,  for  a  term  of  twenty- one  years  to 
begin  on  May  1,  1861.  This  lease  contained  no  covenant  of 
renewal.  Both  of  these  leases,  that  of  1840,  and  that  of 
1861,  were  put  on  record,  and  said  Syms  occupied  and  used 
the  leased  premises  until  his  death,  which  happened  in  De- 
cember, 1868.  Since  his  death,  they  have  been  used  by  his 
executors — the  plaintiffs  herein — unil  April  1880,  when  the 
defendants  caused  the  lot  and  premises  to  be  sold  at  public 
auction. 

This  action  was  begun  in  October,  1880.  The  plaintiffs 
pray  that  the  leases  of  1840  and  1861  be  reformed  by  insert- 
ing therein  a  covenant  for  a  further  renewal  of  twenty-one 
years  from  May  1,  1882,  and  that  plaintiffs  may  have  such 
renewed  lease,  etc.  As  to  the  lease  of  1861,  they  base  their 
claim  for  reformation  on  the  ground  that  the  provision  for 
future  renewals  was  omitted. by  mistake,  or  by  an  intent  to 
rely  on  the  covenant  in  the  original  lease,  or  else  was  done 
by  a  design  to  deceive  and  defraud  said  John  Syms.  No 
evidence  has  been  offered  to  sustain  any  charge  of  fraud, 
and  there  is  no  evidence  of  any  negotiation,  transaction, 
collateral  agreement  or  conduct  from  which  mutual  mistake 
of  the  parties  to  the  lease  can  be  deduced  or  inferred,  and 
which  would  authorize  a  court  of  equity  in  reforming  the 
leases  as  j)rayed  for. 

A  court  of  equity  cannot  undertake  to  make  contracts 
for  parties,  which  they  have  not  made  for  themselves,  and 
which,  from  all  that  appears,  they  never  intended  to  make. 
Before  the  reformation  of  an  instrument  in  writing  can  be 
decreed,  it  must  be  proved  that  both  parties  agreed  to  some- 
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thing  different  from  what  was  expressed  in  the  writing,  and 
the  proof  shonld  be  so  clear  and  convincing  as  to  leave  no 
room  for  donbt  (Mead  c.  Westchester  Ins.  Co.,  64  N.  Y. 
456 ;  Nevius  v.  Dunlap,  33  Id.  676  ;  Albany  City  i\  Bur- 
dick,  87  Id.  40).  In  the  case  at  bar,  such  proof  is  not  made. 

There  is  no  reason  for  the  assumption  that  the  defend- 
ants and  Syms,  their  lessee,  did  not  intend  what  their  lease 
purported  on  its  face  that  they  did  intend. 

The  fact  that  Syms  for  above  twenty-five  years  held  the 
lease  of  1840  without  making  any  objection  as  to  its  terms, 
and  held  the  lease  of  1861  until  the  time  of  his  death,  with- 
out objection  to  its  terms,  and  without  taking  any  step  for 
the  reformation  of  either  of  them,  is  evidence  of  acquies- 
cence or  of  laches,  so  flagrant,  that  the  propriety  of  grant- 
ing the  relief  prayed  for  in  this  action  has  become  a  ques- 
tion of  discretion  for  the  court  (Hay  v.  Star  Ins.  Co.,  77 
N.  T.  240). 

The  plaintiffs,  I  think,  have  presented  no  case  that  en- 
titles them  to  the  exercise  of  this  discretionary  power  of 
the  court  in  their  favor. 

The  construction  of  the  covenant  in  the  lease  of  1810, 
for  which  plaintiffs  contend,  would,  if  carried  out  to  its 
logical  result,  tend  to  create  a  perpetuity,  and  that  is  not 
favored  by  the  law. 

It  is  urged  on  the  part  of  the  defendants  that  the  cause 
of  action  in  this  case,  if  any,  occurred  in  1840,  when  the 
second  lease  was  made,  not  containing  any  covenant  for  re- 
newals, and  that  this  action  is  barred  by  section  388  of  the 
Code  of  Civil  Procedure.  A  right  of  action  for  reformation 
of  a  written  instrument  accrues  when  the  defect  is  dis- 
covered, which  the  court  is  called  on  to  remedy.  Syms,  the 
lessee  in  this  case,  must  be  presumed  to  have  known  and 
understood  the  terms  of  the  leases,  which  he  accepted,  ex- 
ecuted in  counterpart,  and  put  on  record,  and  their  mean- 
ing and  legal  effect ;  and,  in  my  opinion,  the  section  of  the 
Code  referred  to  (388),  applies  (Cramer  v.  Benton,  4  Lans. 
294). 

The  judgment  appealed  from  should  be  affirmed,  willi 
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costs,  and  the  order  appealed  from  should  be  aflrmed,  with 
ten  dollars  costs. 

SsDGwioK,  Oh.  J.,  and  Frbbdmak,  J.,  concurred. 


EMMA  HEINTZE,  Appellant,  v.  THE  MAYOR,  &o.,  o» 
NEW  YORK,  Respondents. 

Mtmidpal  earporatioM-^liaHlUy  of  city  of  New  York  for  eondUUm  of  tids- 
wdUiinfr&ntofpfMicKhool  hiUding,-- Notice, — City  ordinanees. 

In  ao  action  a|^nst  the  City  of  New  York  to  recover  damages  for  personal 
injuries  sustained  by  slipping  upon  ice  wbicb  had  formed  on  the  side- 
walk in  front  of  a  building  the  title  to  which  was  in  the  city  and  which 
was  used  as  a  public  school  building: 

Held,  that  notwithstanding  the  city  ordinance  requiring  owners  or  occu- 
pants of  dwellings  to  remove  snow  or  rain  which  shall  freeze  on  the  side- 
walk, within  four  hours,  under  penalty,  etc.^the  city  cannot  be  held  in 
such  an  action  as  this,  without  proof  of  actual  or  constructiye  notice  of 

,  the  condition  of  the  sidewalk  before  the  happening  of  the  accident ;  and 
further,  that  the  mere  fact  of  ownership  by  the  city  raises  no  presump- 
tion of  notice. 

Before  Sedgwick,  Ch.  J.,  and  O'Oobman,  J. 

Decided  AprU  7,  1S84. 

Appeal  from  judgment  of  trial  term,  dismissing  the 
plaintiff's  complaint  with  costs 

The  facts  appeas  in  the  opinion. 

Wehle  &  Jordan^  for  appellant. 

Oeorge  P.  Andrews^  counsel  to  corporation,  for  res- 
pondents. 

By  the  Ooitbt. — O' Gorman,  J. — ^This  action  is  brought 
for  the  recovery  of  damages  from  the  defendant  for  an  In- 
jury received  by  the  plaintiff  by  falling  on  ice  which  had 
accumulated  on  the  side-walk  in  front  of  a  public  school- 
house  in  this  city,  of  which  the  defendants  were  the  own- 
ers.   The  accident  occurred  on  January  17, 1882,  between 
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two  and  three  o'clock  in  the  afternoon.  The  plaintiffs 
counsel  in  his  opening,  said  he  was  not  able  to  prove  the 
precise  hour  when  the  snow  had  ceased  to  fall ;  but  that  at 
all  events  there  was  glare  ice  in  front  of  the  building.  He 
also  said,  in  answer  to  the  question  from  defendant's 
counsel :  '  ^  This  action  against  the  city  is  based  on  the  neg- 
lect of  its  corporate  duties,  of  keeping  the  side-walk  clear, 
and  the  element  that  the  city  is  the  owner  of  the  property, 
is  invoked  for  the  purpose  of  strengthening  the  position  that 
the  general  duty  of  the  city  is  to  keep  all  the  sidewalks 
clear.  On  the  question  of  notice,  we  shall  rely  solely  and 
exclusively  on  the  fact  that  the  legal  title  is  in  the  city." 
The  plaintiff's  counsel  put  in  evidence,  sections  317,  318, 
of  the  Revised  Ordinances  of  the  city  of  New  York,  requur- 
ing  owners  or  occupants  of  dwellings  to  remove  snow  or 
rain  which  shall  freeze  on  the  sidewalk,  within  four  hours 
after  it  shall  have  fallen,  under  a  penalty  of  three  dollars 
for  every  such  neglect,  and  also  in  case  the  ice  or  snow 
shall  be  congealed,  &c.,  to  throw  ashes  or  sand  on  it,  nnder 
penalty  of  one  dollar. 

The  learned  trial  judge,  on  motion  of  the  connsel  for 
the  defendants,  dismissed  the  plaintiff's  complaint  on  the 
opening. 

The  questions  to  be  examined  are,  whether  in  case  of 
the  existence  of  ice  on  the  side- walk  in  front  of  a  house  ia 
the  city  of  New  York,  occupied  and  used  as  a  public  school, 
the  legal  title  to  which,  however,  is  vested  in  the  defend- 
ants, and  a  passer-by  being  injured  by  falling  on  said  ice, 
the  defendants  can  be  held  liable  in  damages  to  the  person 
so  injured  without  proof  of  notice  to  the  defendants  actual 
or  constructive,  before  the  accident,  of  the  existence  of  such 
ice,  and  whether  the  mere  fact  of  the  legal  title  to  the 
school  house  being  vested  in  the  defendants,  warrants  the 
presumption  that  they  had  received  notice  of  the  existence 
of  the  ice  before  the  occurrence  of  the  accident. 

Both  of  these  questions  shonld  be,  in  my  opinion, 
answered  in  the  negative. 

The  mere  ownership  of  the  property  does  not  subject  the 
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owner  to  liability  for  failure  to  remove  ice  from  the  adja- 
cent sidewalk  (Moore  v.  Gadsden,  87  If,  Y.  84).  The 
building  being  a  school-house,  the  custody  and  control  of 
it  was  in  the  hands  of  the  trustees  of  the  ward  {Laws 
1863,  chap.  101,  §  10 ;  Laws  1864,  chap.  351,  §  19).  The 
defendants  had  no  control  over  the  use  of  the  building. 

The  accident  was  the  result  of  natural  causes,  not  per- 
manent in  their  nature,  and  which  defendants  had  no  part 
in  creating.  In  such  cases,  negligence  is  not  imputable  to 
the  owner,  and  he  is  not  liable  in  damages  for  the  mischief 
that  may  ensue  (Swords  v.  Edgar,  69  iV.  Y.  36). 

The  legal  ownership  by  the  defendants,  of  a  school 
house,  used  exclusively  for  school  purposes,  and  under  the 
exclusive  control  of  the  Board  of  Education,  does  not 
create  any  liability  in  defendants  for  any  injury  occurring 
by  reason  of  the  negligence  of  said  board  or  its  servants  in 
the  use  or  care  of  the  premises  (Ham  v.  Mayor,  70  If.  Y. 
469 ;  Maxmilian  v.  Mayor,  62  Id.  167).  The  fact  that 
the  owner  of  a  house  is  liable  to  a  fine,  for  failure  to  com- 
ply with  the  city  ordinance  as  to  removing  snow  or  ice 
from  the  sidewalks,  does  not  create  any  liability  in  said 
owner,  to  persons  injured  by  his  failure  to  remove  said 
snow  or  ice,  or  strengthen  the  claim  of  any  one  so  injured, 
against  him. 

The  violation  of  a  corporation  ordinance,  gives  no  right 
of  action  which  did  not  exist  before.  (Puchs  v,  Schmidt, 
8  Dalyy  318).  Moreover,  a  municipal  corporation  cannot 
be  held  liable  in  tort  for  failure  to  obey  its  own  ordinances, 
(Powle  V.  Alexandria,  3  Peters  U.  S.  409). 

The  fact  then  that  the  legal  title  to  the  school-house 
was  vested  in  the  defendants  did  not  create  any  liability 
on  defendants  for  injury  occurring  by  reason  of  snow  or 
ice  on  a  sidewalk  adjacent  to  the  school-house. 

Apart  from  the  claim  of  liability  in  defendants,  made 
by  the  plaintiff's  counsel,  by  reason  of  ownership  of  the 
premises,  there  is  not  any  evidence  that  would  warrant  a 
finding  of  constructive  notice  of  any  kind  in  defendants 
of  the  dangerous  condition  of  the  sidewalk  (Blakely  9. 
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Troy,  18  Butij  167 ;   Evers  v.  Hudson  R.  R.  Co,,  18  Id. 
144). 

Without  proof  of  such  notice,  express  or  constructive, 
negligence  cannot  be  imputed  to  ( lie  defendants  (Todd  v, 
Troy,  61  N.  T.  606). 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 


Sbi>gwiok,  Ch.  J.,  concurred. 


EDWARD  W.  DAVIS,  Respondent,  v.  PETER  BOWE, 
AS  Sheriff,  &o.,  Appellant. 

Sheriff—aetioti  far  failure  to  return  execution. — Judgment — conformUif  to 
pleadings  and  proofs. 

Id  an  Action  against  the  sheriff,  the  complaint  alleged  the  failure  of  the 
sheriff  to  make  return  of  the  execution  within  the  statutory  time,  and  also 
alleged  that  he  had  collected  a  large  part  of  the  judgment,  which  be  re- 
fused to  pay  over,  viz. :  more  than  |1,5(K)  The  answer  alleged  that  the 
sheriff  had  collected  said  sum,  which  he  held  subject  to  his  fees,  and  that 
he  had  delayed  making  his  return  pending  the  decision  of  the  judge  to 
whom  he  had  applied  to  tax  his  fees.  The  proof  showed  the  above  facts, 
and  that  after  the  commencement  of  the  action  the  sheriffs*  fees  were 
duly  taxed.  Evidence  was  also  received  that  the  sheriff  had  actually 
levied  on  sufficient  property  to  pay  the  judgment  In  full  and  his  fees  as 
so  taxed,  which  fact  was  contested  by  defendant.  The  jury  gave  plaint- 
iff a  verdict  of  the  full  amount  of  his  judgment.  Defendant  contended 
that  the  judgment  was  not  secundum  allegata  et  probata,  and  that  plaintii^ 
not  having  a  cause  of  action  at  the  time  of  commencement  of  the  actidOy 
could  only  recover  nominal  damages. 

HMy  untenable,  and  that  the  judgment  must  be  sustained. 

Before  Sedgwiok,  Ch.  J.,  and  O'Gobman,  J. 

Deeided  AprU  7,  1884. 

Appeal  from  judgment  of  special  term  on  verdict  ren- 
dered in  favor  of  the  plaintiff  for  $2,476.63  and  interest, 
and  from  an  order  denying  defendant's  motion  for  a  new 
trial. 
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Two  causes  of  acti6n  are  stated  in  the  complaint :  Ist. 
For  neglecting  to  return  an  execation.  2d.  For  neglecting 
to  pay  over  a  sura  collected,  alleged  to  have  been  more  than 
$1,500. 

Farther  facts  appear  in  the  opinion. 

Charles  F.  McLean^  for  apx)ellant. — The  defendant  sub- 
mits that  it  is  perfectly  well  settled  and  clear  that  plaintiffs 
cannot  recover  except :  Ist.  SecuTidum  allegata  et probata. 
2d.  Upon  a  canse  of  action  existing  at  the  time  of  the 
commencement  of  the  action  thereon. 

I.  On  the  first  cause  of  action  the  plaintiffs  could  recover 
only  the  damages  they  had  sustained  by  reason  of  the  non- 
return of  the  execution.  The  execution  was  issued  April 
6,  1882.  The  notice  of  taxation  of  the  sheriff's  bill  was  for 
June  3,  1882,  within  the  lifetime  of  the  execution.  The 
action  mnst  have  been  commenced  before  July  13,  1882,  as 
the  verification  of  the  answer  was  on  that  day.  The  fees, 
&c.,  were  not  settled  until  March  16,  1883.  While  the 
plaintiffs  made  out  a,  prima  facie  case  by  proving  the  judg- 
ment, issuing  of  the  execution  and  its  non-return,  it  ap- 
pears that  at  the  time  of  the  commencement  of  the  action, 
say  June  22, 1882,  the  fees,  etc.,  of  the  sheriff  had  not  been 
adjusted,  the  amount  to  be  returned  with  the  execution 
had  not  been  liquidated,  and  so  the  plaintiff  has  sustained 
only  nominal  damages. 

II.  On  the  second  cause  of  action,  it  is  clear  that  the 
plaintiff  can  recover  only  for  money  had  and  received, 
and  not  lor  a  neglect  to  levy,  omission  to  sell,  failure  to  re- 
turn, or  for  any  other  neglect,  omission  or  failure  of  the 
defendant,  except  to  pay  over. 

III.  Testimony  to  show  what  property  was  levied  upon 
was  clearly  immaterial,  etc.,  in  an  action  for  money  had  and 
received.  The  ruling  allowing  testimony  of  an  alleged  omis- 
sion or  neglect  of  the  sheriff  in  an  action  for  Mlure  to  re- 
turn was  erroneous. 

Warren  <&  Mhridge,  for  respondents. 

By  the  Court.— O' Gorman,  J.— On  April  6, 1882^  the 
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plaintiff  recovered  judgment  against  Henry  C.  Brooks  in 
the  supreme  court  of  this  state,  for  S2, 370.53.  On  that  day 
an  execution  against  the  property  of  the  judgment  debtor 
was  duly  issued  and  delivered  to  Hie  defendant  as  sheriff. 
The  plaintiff  complains  that  the  defendant  failed  to  make 
return  for  more  than  sixty  days  after  said  delivery  of  the 
execution  to  him,  and  had  not  made  return  before  the  com- 
mencement of  this  action.  Plaintiff  also  claims  that  the 
defendant  has  collected  a  large  amount  of  money  on  the 
execution,  which  he  refuses  to  pay  over,  although  payment 
of  same  has  been  demanded. 

Defendant  answers  that  he  made  due  levy  on  the  prop- 
erty of  the  defendant  and  received  from  the  sale,  $1,996.65 
which  he  holds  subject  to  his  fees,  etc. ;  and  that  he  was 
delayed  in  making  return  by  the  delay  of  the  learned  judge 
of  the  supreme  court  in  deciding  an  application  made  to 
him  by  the  defendant  for  the  taxation  of  the  defendant's 
fees,  costs  etc.,  in  the  case.  ^ 

It  appeared  in  evidence  that  after  the  commencement  of 
the  action,  the.fees,  etc.,  of  the  defendant  were  duly  taxed 
at  $400,  which  sum  deducted  from  $1,996.65,  the  amount 
admitted  by  the  defendant  to  have  been  realized  by  the 
sale,  would  leave  $1,596.65,  to  which  the  plaintiff  was  un- 
questionably entitled.  There  was  evidence  in  the  case  that 
there  was  property  of  the  said  judgment  debtor  subject  to 
levy  under  this  execution  and  actually  levied  on  by  the 
sheriff,  and  out  of  which  the  whole  amount  of  the  judg- 
ment could  have  been  realized  together  with  the  defendant's 
fees,  etc. 

If  the  jury  believed  this  evidence,  (and  it  was  clearly 
left,  by  the  learned  ti'ial  judge,  to  the  jury  to  determine 
as  a  question  of  fact),  then  the  plaintiff  would  be  entitled 
to  recover  the  full  amount  of  his  judgment  as  the  measure 
of  his  damages  (Ledyard  v.  Jones,  7  If.  Y,  551 ;  Sweezy 
V.  Lott,  21  Jd,  481).  Evidence  was  presented  on  the  part 
of  the  defense  to  contradict  the  evidence  for  the  plaintiff 
on  that  subject  and  the  charge  of  the  trial  judge  was  as 
favorable  to  the  defendant  as  the  law  would  warrant. 
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The  jury  rendered  a  verdict  for  the  full  amount  of  the 
judgment,  and  interest ;  and  a  motion  for  a  new  trial  was 
made. 

The  defendant's  objection  to  the  complaint  is  not  ma- 
teruil. 

The  defendant  having  answered,  the  case  made  by  the 
complaint,  as  proven,  was  sufficient  to  sustain  the  verdict 
and  judgment  {CodCy  §  1207 ;  Murtha  v.  Curley,  90  N.  T. 
376-7  ;  see  also  CodCy  §§  539,  540,  541). 

After  a  careful  examination  of  the  evidence,  and  the  ar- 
gument of  the  learned  counsel  for  the  defendant,  I  am  un- 
able to  see  any  reason  why  the  verdict  of  the  jury  should 
be  disturbed. 

The  judgment  appealed  from,  is  affirmed,  with  costs ; 
and  the  order  denying  the  motion  for  a  new  trial  is  also 
affirmed,  with  ten  dollars  costs. 

Sedgwick,  Ch.  J.,  concurred. 


FERDINAND  SPIES,  Appellant,  «.  EDWARD  E. 
ROBERTS,  Respondent. 

Pleading — defective  denial — remedy  fo7' — tKlmissibiliiy  of  failure  conndera- 
tion  tinder  denial.— I^ornissory  note. —  V  rial — immatei'ial  varianeeSj  etc. 

While  a  denial  in  tlic  following  form,  **  defendant  denies  each  and  every 
allegation  therein  contained,  except  us  hereinafter  admitted/'  may  not 
be  teclini(!ally  correct  under  the  Code,  §  500,  yet  if  such  part  of  the  an- 
swer ho  indefinite  and  uncertain  the  proper  remedy  is  by  motion  under 
§  448,  an<i  not  by  the  exclusion  of  evidence  at  the  trial. 

In  an  jiction  on  a  promissory  note  by  an  assignee  after  maturity,  where  the 
answer  conUiins  such  a  denial,  admits  the  making  of  the  note,  and  pleads 
an  accord  and  satisfaction,  evidence  is  admissible  to  show  that  the  en- 
gine, in  part  payment  for  which  the  note  was  given,  was  worthless,  and 
that  iLs  between  the  original  parties,  there  was  no  consideration  for  the 
note. 

In  such  a  case,  the  trial  judge  has  the  power  to  disregard  such  defects  in 
the  answer,  if  any  there  be,  as  not  affecting  the  substantial  righta  of  the 
parties. 
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Appellant^s  Points. 


Before  Sedgwick,  Ch.  J.,   and  O' Gorman,  J. 

Decided  Apnl  7,  1884. 

Appeal  from  a  judgment  entered  in  favor  of  the  defend- 
ant, and  against  the  plaintiff  on  a  verdict ;  and  from  an 
order  denying  plaintiff's  motion  for  a  new  trial. 

The  complaint  was  on  a  promissory  note.  The  answer. 
First,  ^^  Denies  each  and  every  allegation  therein  contained 
except  as  hereinafter  admitted,"  and  afterwards  admits  in 
terms  the  making  of  the  note,  and  sets  up  an  accord  and 
satisi(action. 

Further  facts  appear  in  the  opinion. 

Daoid  F.  RanJc^  and  James  C.  dela  Mare^  for  appel- 
lant.— Assuming  that  there  was  a  general  denial  in  the  an- 
swer, neither  before  the  Code  or  since,  could  evidence  be 
given  under  a  general  denial  that  the  consideration  of  a 
note  had  partially  failed.  That  is  new  Tiiatter  and  must 
be  pleaded  (McKyring  v.  Bull,  16  N.  Y.  297;  Eldridge  v. 
Mather,  2  Id.  157 ;  Modk's  Van  Santvoord  PVWg  [Ed. 
1873]  507,  and  note ;  Clough  v,  Murray,  19  Abb,  Pr.  97; 
McCormick  v.  Sarson,  38  How.  190).  A  general  denial  only 
authorizes  evidence  tending  to  disprove  any  fact  that  the 
plaintiff  must  prove  to  sustain  his  case,  but  not  a  defense 
founded  on  new  matter  (Weaver  o.  Barden,  49  N.  F. 
286  ;  O'Brien  v.  McCann,  58  Id.  373).  Neither  can  a  de- 
fense which  confesses  and  avoids,  be  proved  under  a  gene- 
ral denial  (McKyring  v.  Bull,  16  N,  T.  304).  In  McKy- 
ring V.  Bull  {ante),  the  court  hold  (p.  309),  that  "  the  de- 
fendant should  be  required  in  all  cases  to  plead  any  new 
matter  constituting  either  an  entire  or  partial  defense." 

But  the  denial  is  neither  a  general  nor  specific  denial  as 
required  by  §  500  of  the  Code  (People  v.  Snyder,  41  N. 
Y.  400;  Miller  v.  McCloskey,  1  Civ.  Pro.  252;  Leary 
7).  Boggs,  3  Id.  227;  McEnroe  k.  Decker,  58  How.  250; 
Bussell  V.  Bussell,  Daily  Reg.  Oct.  3,  1883).  The  allega- 
tions of  the  complaint  were  therefore  admitted  (§  522,  Code). 

The  answer  o^ly  purports  to  deny  what  is  not  admitted, 
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and  it  expressly  admits  the  making  of  the  note  set  out  in 
fnll  in  the  complaint  which  contains  the  usual  general 
statement  that  it  was  for  value  received,  which  is  presump- 
tive evidence  of  a  consideration  (Jerome  v,  Whitney,  7 
Johns,  321) ;  and  the  presumption  always  is  that  a  negotia- 
ble promissory  note  was  given  for  a  valuable  consideration 
(Knisman  r>.  Birdsall,  2  E.  D.  S.  395  ;  1  Wait  Actions  and 
2)^.  608) ;  and  this  presumptiou  must  be  rebutted  by  de- 
fendant {lb.).  A  general  denial  is  a  denial  in  gross 
of  all  the  allegations  of  the  complaint.  The  cases  which 
hold  that  under  a  general  denial,  proof  may  be  given 
that  there  was  a  total  failure  of  consideration,  or  that 
plaintiff  never  had  a  cause  of  action,  certainly  never  con- 
templated an  admission  by  defendant  of  plaintiff's  entire 
cause  of  action. 

C.  O.  Patterson^  for  respondent. — I.  Proof  of  the  fail- 
ure of  the  consideration  of  the  note  was  properly  allowed 
by  the  court.  The  answer  denied  every  allegation  except 
the  mere  making  of  the  not«,  and  the  plaintiff  had  become 
owner  of  the  note  after  its  maturity.  Under  the  denial 
putting  at  issue  every  fact  with  I  he  single  exception  noted, 
evidence  of  the  failure  of  consideration  was  unquestionably 
admissible  (Evans  v.  Williams,  60  Barb.  346 ;  AUis  v. 
Leonard,  46  N.  T.  688). 

II.  The  answer  is  suflScientlj-  explicit  on  its  face  to  ap- 
prise the  plaintiff  of  the  nature  and  details  of  the  defense, 
but,  if  necessary,  after  a  trial  on  the  merits,  where  the  evi- 
dence shows  that  no  prejudice  has  been  done,  an  amend- 
ment of  the  pleading  of  the  prevailing  party  will  be  deemed 
to  have  been  allowed,  or  will  be  made  on  appeal,  in  fur- 
therance of  justice,  pursuant  to  section  723  of  the  Code 
(O' Gorman  v.  Kamak,  6  Daly^  517 ;  Smith  v.  Holland,  61 
Barb.  333 ;  Lounsbury  v.  Purdy,  18  N.  Y.  615  ;  Bate  v. 
Graham,  11  Id,  237 ;  Poote  t.  Roberts,  7  Boh.  17;  Sprin- 
ger V.  Dwyer,  50  If.  Y.  19). 

By  the  Court.— O'Gokman,  J. — This  is  an  action  for 
the  recovery  of  $265,  and  interest,  from  March  16^  1876,  al* 
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leged  to  be  balance  due  on  a  promissory  note  for  $270, 
made  on  April  22,  1872,  by  the  defendant  and  payable  to 
one  G.  D.  Davis,  or  order,  sixty  days  after  date,  with  the 
interest  due  thereon.  The  note  was  given  in  part  payment 
of  $540,  the  price  of  an  engine  purchased  by  defendant 
from  said  Davis  under  a  written  contract,  which  is  in  evi- 
dence, and  describes  the  engine  in  its  various  parts,  and 
contains  a  statement  by  Davis  that  the  engine  would  run 
properly  and  eflfectively  if  set  up  correctly  and  attended  by 
a  competent  engineer,  and  suitable  boiler.  The  plaintiff 
acknowledged  receipt  by  Davis  of  $75  on  account  of  the 
note,  on  March  IB,  1876.  After  that  time,  he  alleges  that 
Davis  lost  the  note  out  of  his  possession.  In  November, 
1881,  Davis,  for  a  valuable  consideration,  assigned  his 
claim  to  the  plaintiff. 

The  defendant  claims  in  his  answer  that  an  action  was 
brought  by  Davis  against  him  on  this  note,  in  the  marine 
court,  in  1876  ;  and  that  on  March  18  of  that  year,  during 
the  pendency  of  that  action,  he  paid  to  the  attorney  of. 
Davis  in  the  action  $125  in  settlement  of  that  action,  which 
was  thereupon  discontinued  ;  and  in  discbarge  of  all  other 
claims  of  Davis  against  the  defendant.  In  this  action  in 
the  marine  court,  the  defendant,  in  his  answer,  alleged  the 
failure  of  the  consideration  for  which  the  note  was  given, 
by  reason  of  the  engine  being  leaky,  ill-fitted  and  ill-ad- 
justed, and  wholly  worthless. 

Defendant  gave  evidence  in  the  case  at  bar  of  these  de- 
fects in  the  engine,  going  to  prove  the  failure  of  considera- 
tion for  the  note,  to  which  evidence  defendant's  counsel  ob- 
jected, as  not  admissible  under  the  answer.  The  learned 
trial  judge  left  it  to  the  jury  to  determine  whether  ther^ 
was  a  failure  of  consideration  to  the  injury  of  the  defend- 
ant, and  instructed  them  to  credit  the  defendant  with  the 
sum  in  which  they  found  that  he  was  so  injured.  He  took 
from  them  altogether  the  question  whether  there  had  been 
any  accord  and  satisfaction  of  the  claim.  The  jury  rendered 
a  verdict  for  the  defendant,  and  the  plaintiff  moved  for  a 
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new  trial  an  the  ground  that  the  verdict  was  against  evi- 
dence, which  motion  was  denied. 

The  only  questions  in  this  case  that  require  attention, 
are,  as  to  the  effect  of  the  denial  in  the  defendant's  answer, 
which  is  in  these  words,  **  defendant  denies  each  and  every 
allegation  therein  (in  the  complaint)  contained,  except  as 
hereinafter  admitted."  This,  the  plaintiff's  counsel  con- 
tends, is  neither  a  general  nor  specific  denial,  as  provided 
for  by  section  5.00  of  the  Code,  but  is  wholly  inoperative 
for  any  purpose,  and  does  not  controvert  any  allegation  of 
the  plaintiff's  complaint  {Code,  §§  500,  522).  The  opinion 
of  the  general  term  of  the  supreme  court  in  this  depart- 
ment, in  Miller  v.  McClDsky  (1  Civ.  Pro,  Rep.  262),  seems 
to  favor  this  view  taken  by  the  learned  counsel  for  the 
plaintiff,  and  is,  perhaps,  technically  correct.  But  if  this 
part  of  the  defendant's  answer  be  indefinite  or  tincertain, 
the  more  proper  remedy  for  the  plaintiff  would  have  been 
a  motion,  under  section  448  of  the  Code,  and  not  the  ex- 
elusion  of  the  evidence  at  the  trial  (Greenfield  v.  Mass.  & 
Co.,  4?  N.  T.  437). 

Whether  under  this  denial,  even  if  it  were  in  form  suffi- 
cient, the  defendant  bad  the  right  ta  prove  failure  of  the 
consideration  of  the  note  in  suit,  is  also  a  question  raised 
by  the  plaintiff's  counsel.  The  evidence  on  that  subject 
went  to  show  that  the  engine,  in  part  payment  for  which 
the  note  was  given,  was  worthless,  and  that  as  between  de- 
fendant and  Davis,  their  vendor,  there  was  never  any  con- 
sideration for  the  note.  The  plaintiff  as  assignee  of  Davis 
of  a  note  past  maturity  took  only  such  rights  as  Davis  had 
against  the  defendant.  In  my  opinion,  the  evidence  ob- 
jected to  was  admissible  under  the  denial  in  the  answer 
(Wheeler  v.  Billings,  38  N.  Y.  263). 

But  even  if,  in  these  respects,  defects  had  existed  in  the 
tmswer,  the  trial  judge  had  the  power  to  disregard  them,  as 
not  affecting  the  substantial  rights  of  the  parties  {Code^  §§ 
619,  539,  640,  723). 

The  judgment  must  be  affirmed,  with  costs,   and  the 
Vol.  XVm.— «0 
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order  denying  a  motion  for  a  new  trial  be  affirmed,  with  tea 
dollars  costs. 

SsDGWiOK,  Ch.  J.,  concurred. 


SUSAN  STURGES,  Rkpottoent,  v.  ANNA  M.  PARK- 
HURST,  Impleaded,  &o.,  Appellant. 

Efuimint. — Adtene  pouemoj^ 

The  plaintiff  in  ejectment,  to  show  title  to  the  premiaes,  proved  that  her 
father  built  the  house  thereon  for  his  son,  to  whom  he  gave  the  rent,  and 
that  he  died  in  1846,  leaving  a  will.  There  was  no  proof  of  its  coDtents, 
but  a  partition  deed,  dated  Jaly  12,  1848,  was  proved,  which  conveyed 
the  premises  to  plaintiff,  designating  her  as  one  of  the  six  childrrn  aod 
devisees  named  in  the  will  of  J.  M.  (her  father),  and  one  of  the  children 
and  heirs  at  law  of  S.  formerly  wife  of  said  J.  M.,  and  then  deceased. 

The  defense  was  adverse  possession  under  an  alleged  verbal  gift  of  an  no- 
described  interest  in  the  premises  from  pluintiff^s  husband,  No  other 
cluim  of  title  was  made  till  the  death  of  plain tiff^s  husband  in  1870^ 

The  evidence  showed  that  for  some  years  prior  to  1867,  said  husband  was 
collecting  the  rents  in  his  own  right,  and  defendant  was  not  in  occnpa- 
tion. 

Upon  tlie  trial  a  witness  who  had  hired  a  portion  of  the  premises  from  de- 
fendant, was  asked  in  defendant's  behalf,  *' during  that  period  did  yoe 
hear  her  speak  of  that  house  as  to  her  ownership  or  title,  or  in  any  nuo- 
ner,"  which  question  was  excluded. 

EM, 

(1.)  That  plaintiff^s  title  was  sufficiently  established,  and  the  presumption  of 
possession  follows  therefrom. 

The  evidence  showed  such  possession  of  the  father  as  was  presumptive  evi- 
dence of  title  in  fee,  and  it  was  not  a  relevant  objection  that  on  the  face 
of  the  partition  deed  plaintiff^s  title  may  have  been  claimed  through  the 
mother,  who  was  not  proved  to  have  been  in  possession. 

It  will  not  be  presumed  that  the  will  of  plain tiff^s  father  disinherited  her  or 
gave  her  less  than  an  undivided  one-sixth  interest  in  the  premises. 

(2.)  That  assuming  defendant's  holding  to  have  been  continuous,  she  did 
not  establish  possession  adverse  to  plain tiff^s  title.  * 

The  partition  deed  of  July  12,  1848,  must  be  intended  to  refer  to  interests 
existing  before  the  Married  Woman's  Act  of  April  27,  1848,  and  did  not 
divest  plaintiff's  husband  of  his  vested  estate 'by  courtesy  in  his  wife^ 
interest  in  said  premises. 

Defendant's  original  possession  must  be  deemed  to  have  been  in  aooofd« 
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ance  with  the  husband^s  interest,  and  the  quo  animo  is  preanmed  to  con- 
tinue till  something  else  is  shown. 

Defendant's  claim  is  also  equivocal,  and  to  establish  adverse  possession  the 
claim  should  be  unequivocal. 

(8.)  That  defendant's  defense  was  not  sustained,  since  the  proof  showed 
that  she  had  not  maintained  an  unbroken  occupation  of  the  premises. 

(4.)  That  the  evidence  of  defendant's  declarations  as  tp  her  title  to  said 
premises  was  prof>erly  excluded. 

A  mere  naked  declaration  which  in  its  nature  and  apart  from  other  circum- 
stances cannot  be  used  to  show  constructively  notice  to  plaintiff  of  de- 
fendant's claim,  is  not  evidence. 

Before  Sedgwick,  Ch.  J.,  andOGoRMAN,  J, 

Decided  April  7,  1884. 

Appeal  from  jadgment  in  favor  of  plaintiff  in  an  action 
of  ejectment  in  which  the  defense  was  adverse  possession  ; 
and  also  appeal  from  order  denying  a  new  trial  on  the 
jndges  minutes. 

The  action  was  brought  in  June,  1882,  to  recover  posses- 
sion of  a  lot  oi  land  in  the  city  of  New  York.  Plaintiff 
claimed  title  thereto  by  inheritance  from  her  father,  and 
it  appeared  that  the  property  was  conveyed  to  her  by  a  parti- 
tion deed,  dated  and  delivered  about  July  12, 1848,  to  which 
her  brothers  and  sisters  were  parties,  and  had  not  since 
then  been  conveyed  by  her.  It  appeared  that  her  father 
left  a  will,  but  there  was  no  proof  of  its  contents. 

The  defense  was  adverse  possession,  the  defendant 
claiming  that  more  than  twenty  years  before  the  com- 
mencement of  the  action,  the  property  had  been  given  to 
her  by  plaintiff's  husband,  and  had  been  held  by  her  con- 
tinuously since  that  time. 

Further  facts  appear  in  the  opinion. 

Boot  &  Bartlett^  for  respondent. 

J.  Porter  and  /.  T.  WilliamSy  for  appellant. 

By  the  Coubt.—O' Gorman,  J.— A  careful  examination 
of  this  case  has  failed  to  disclose  any  material  error  in  the 
trial,  rendering  a  new  trial  necessary  or  proper.  The  case 
on  the  facts,  was  fully  and  fairly  submitted  to  the  jury  by 
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the  learned  trial  judge,  and  their  verdict  should  not  be  dis- 
turbed. 

On  the  appeal,  counsel  for  the  appellants  argued  thai 
the  court  erred  in  refusing  to  dismiss  the  complaint,  upon 
the  ground  that  the  plaintiff  had  not  raised  the  presump- 
tion of  possession  in  herself,  by  showing  title.  The  case 
does  not  contain  a  motion  to  dismiss,  as  made  upon  this 
ground.  The  ground  was  ''  that  the  plaintiff  had  not  proved 
that  she  had  been  in  possession  of  the  premises  witin  twenty 
years.''  It  was  not  necessary  for  the  plaintiff,  if  she  showed 
title  in  herself,  to  prove  that  she  had  been  in  possession 
within  twenty  years,  for  it  would  be  presumed  that  she  had 
been  in  possession,  either  actually  or  by  others  for  her. 
It  was  not  objected  that  she  did  not  show  title,  and  mnst, 
for  that  reason,  show  possession.  Indeed,  the  whole  case 
discloses  that  it  was  assumed  that  she  had  had  title  and 
still  had  title,  if  the  defense  were  not  valid.  But  the  plaint- 
iff did  give  sufficient  testimony  to  prove  that  she  had  title. 
She  proved  that  her  father  died  in  1846,  and  that  he,  two  or 
three  years  before* his  death,  built  the  house  on  the  land  in 
question  for  one  of  her  brothers,  who  had  the  rent  of  it  as 
site  testified.  This  would  show  a  possession  which  is  pre- 
sumptive evidence  of  title  in  fee. 

Tbe  title  descended  to  her  and  her  co-heirs  in  common, 
unless  the  will  of  her  father  devised  the  land.  A  deed  in 
partition  was  proven  of  the  date  of  July  12,  1848,  between 
parties  among  them,  the  plaintiff,  designated  as  Snsan 
Sturges  wife  of  Thomas  T.  Sturges,  and  describing  them 
as  being  the  children  and  devisees  named  in  the  last  will 
and  testament  of  John  Morss,  the  elder,  late  of  the  City  of 
New  York,  deceased,  and  the  only  children  and  heirs  at 
law  of  Isabella,  formerly  the  wife  of  the  said  John  Morss, 
also  deceased.  This  deed  conveyed  to  the  plaintiff  the 
premises  in  question,  and  to  the  other  grantees  the  several 
pieces  of  property  described  as  allotted  to  them  respective- 
ly. As,  irrespective  of  this  conveyance,  it  was  proved  that 
tbe  fee  was  in  John  Morss,  the  father,  it  is  not  a  relevant 
objection,  that  so  far  as  the  face  of  the  deed  is  concerned, 
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the  title  of  these  prepdises  may  have  be^n  claimed  through 
the  mother,  and  there  was  no  proof  that  she  had  ever  been 
in  possession.  The  facts  that  have  been  referred  to  were 
not  questioned  upon  the  trial,  and  there  was  no  request 
that  the  judge  should  pass  upon  their  existence. 

No  proof  was  given  of  the  contents  of  the  will  of  the 
plaintiffs  father.  It  will  not  be  presumed  that  it  disin- 
herited the  plaintiff  or  made  her  estate  in  the  premises  less 
than  an  one  sixth  undivided  interest  in  the  fee.  The  mar- 
ried woman's  act  went  into  effect  April  27, 1848.  The  deed 
by  which  she  acquired  the  other  five-sixths  interest,  was 
dated  July  12,  1848.  As  this  was  a  partition  deed,  it  must 
be  intended  to  refer  to  interests  existing  before  the  pass- 
ing of  the  married  woman's  act,  and  its  effect  should  not 
be  to  divest  the  husband  in  the  freehold  interest  in  his 
wife's  land,  which  was  vested  in  him  before  the  act,  and 
was  not  annulled  by  it.  It  will  have  been  noticed,  that  the 
plaintiffs  husband  did  not  join  in  the  partition  deed.  The 
reason  for  this  is  not  explained  by  the  testimony.  The 
testimony  conclusively  shows,  that  the  claim  by  defendant, 
of  possession,  adverse  to  the  plaintiff,  was  upon  and 
through  the  verbal  gift  of  the  plaintiffs  husband.  She 
said  she  supposed  that  there  had  been  a  deed  to  her,  and 
she  claimed  no  more  than  if  the  verbal  gift  had  been  a 
competent  conveyance,  or  if  the  deed  had  been  executed. 
There  was  a  failure  to  prove  the  estate  or  interest  in  the 
land  that  was  described  by  the  gift,  or  in  the  supposed 
deed.  Her  claim  in  this  subject  is  equivocal;  and  to 
establish  an  adverse  possession,  the  claim  must  be  une- 
quivocal (Burhans  v.  Van  Zandt,  7  If.  T.  627).  Until  the 
death  of  plaintiff's  husband  in  1870,  there  was  no  claim  of 
title  or  right,  except  under  the  gift  or  supposed  deed. 
The  qv^  animo  with  which  she  first  entered,  is  supposed 
to  continue  until  something  more  is  shown  (Jackson  v. 
Thomas,  16  Johns.  300).  The  husband  did  have  some 
interest,  and,  until  there  is  an  unequivocal  claim  to  the 
contrary,  law  presumes  that  the  claim  is  in  accordance 
with  the  interest  actually  existing  (Northrop  v.  Wright,  24 
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Wend.  221).  The  first  inference  from  the  testimony,  is 
that  her  claim  was  to  succeed  to  the  husband^s  actoal 
interest,  and  that  she  took  possession  under  him.  The 
plaintiff  could  not  have  rightfully  ejected  her  by  action, 
until  the  termination  of  the  husband's  freehold  interest,  at 
his  death  in  1870,  and  possession  adverse  to  her  did  not 
begin  until  that  time. 

What  has  been  said,  assumes  that  the  defendant  main- 
tained an  unbroken  occupation  from  1846.  Bat  there  was 
evidence  that  for  several  years  before  1867,  the  defendani: 
was  not  in  occupation,  but  that  the  plaintiff's  husband  was 
collecting  rents.  The  evidence  on  this  point  was  so  strong, 
that  a  jury  would  not  have  a  right  to  disregard  it.  The 
force  of  this  was  opposed  by  the  defendants  testifying,  that 
the  husband  of  the  plaintiff  collected  rent,  because  she,  the 
defendant,  had  let  the  house  to  him.  Her  testimony  on 
this  subject  was  not  of  equal  weight  to  the  testimony  that 
clearly  showed  that  the  husband  was  acting  in  his  own 
right,  and  not  under  a  letting  from  her. 

Therefore,  irrespective  of  the  verdict  of  the  jury,  I  am 
of  opinion  that  the  defendant  did  not  show  adverse  pos- 
session sufficient  to  bar  the  plaintiff.  The  verdict  of  the 
jury  is  conclusive,  and  there  were  no  errors  of  law  in  the 
proceedings  of  the  trial. 

It  was  argued  that  the  judge  erred,  in  not  allowing  the 
defendant  to  show  what  she  said  about  her  title  to  the 
house  or  her  right  to  occupy  it,  to  a  person  who  was  called 
as  a  witness  to  prove  what  she  said.  I  think  the  judge 
recognized  the  true  rule.  The  witness  hired  from  the  de- 
fendant, part  of  the  house  in  question,  and  occupied  that 
part,  while  the  defendant  and  her  husband  were  occupying 
the  rest  of  it.  The  question  was,  '^  during  that  period,  did 
you  hear  her  speak  of  that  house  as  to  her  ownership  or 
title,  or  in  any  manner)"  The  judge  in  substance,  held 
that  a  mere  naked  declaration  of  defendant,  which  in  its 
nature  and  apart  from  other  circumstances,  could  not  be 
used  to  show  constructively,  notice  to  the  plaintiff,  of  the 
claim  the  defendant  made,  was  not  evidence.     The  counsel 
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did  not  propose  to  prove  anything  excepting  that  the  decla- 
tions  were  made.  Mere  possession  is  not  a  basis  of  ad- 
verse possession,  but  it  must  be  accompanied  with  a  hostile 
claim.  The  possession  and  the  claim  mast  both  be  open, 
public  and  notorious.  An  open  possession  and  a  whispered 
claim  are  not  enough,  or  any  claim  which  appears  to  be 
likely  not  to  reach  the  ears  of  the  true  owner.  But  the 
counsel  put  himself  solely  upon  the  right  to  declarations 
under  any  circumstances  whatever,  not  offering  to  show 
other  characterizing  facts.  In  other^arts  of  the  case,  the 
defendant  was  allowed  to  give  evidence  of  claims  that  she 
made  by  her  own  declaration,  under  proper  conditions. 

The  judgment  appealed  from  is  affirmed,  with  costs, 
and  the  order  appealed  from  is  affirmed,  with  ten  dollars 
costs. 

Skdowiok,  Ch.  J.,  concurred. 


C.  PAYETTE  TAYLOR,  et  al.,   Respondents,  v.  THE 

METROPOLITAN  ELEVATED  RAILWAY  CO.,  m 

AL.,  Appellants. 

Bminent  domain. — Damage. 

The  plaintiffs,  as  lessees  and  occupants,  under  a  lease  for  ten  years  which 
had  expired,  of  certain  premises  abutting  on  streets  in  the  city  of  New 
York  opened  under  the  act  of  1S18,  having  brought  an  action  to  recover 
damages  sustained  by  the  construction  and  operation,  under  due  legisla- 
tive authority,  of  an  elevated  railway  in  front  of  their  premises,  and  hav- 
ing obtained  a  verdict  which  included,  among  other  things,  damages  for 
loss  of  profits  in  their  business  as  physicians,  on  the  ground  that  the  rail- 
way company  had  failed  to  institute  proceedings  to  condemn  plaintiffs 
easement  in  said  streets. 

Hdd :  1.  That,  although  as  a  general  rule  in  such  proceedings,  appropriation 
and  payment  or  deposit  are  concurrent  acts,  and  although  a  company,  for 
failure  to  institute  such  proceedings  may  be  liable  under  certain  circum- 
stances in  successive  actions  for  diminution  of  rental  value,  the  statute, 
for  such  failure,  imposes  no  increased  liability  for  lands  or  easements 
actually  taken  beyond  what  it  would  be  if  such  proceedings  were  had. 
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2.  That  consequently,  in  the  determination  of  the  liability  of  the  companj, 
and  the  extent  thereof,  no  claim  of  negligence  haying  been  made,  the 
rules  laid  down  in  People  «.  Kerr,  27  N.  T.  188  ;  and  Kellinger  r.  4M 
Btreet  Railroad  Co.,  50  N".  T.  206,  which  have  so  long  been  fully  recog- 
nized in  cases  concerning  the  construction  and  operation  of  railroads 
under  legislative  authority  in  and  through  such  of  the  streets  of  the  city 
of  New  York,  the  fee  of  which  is  in  the  city,  should  have  been  followed 
to  the  extent  they  were  applicable. 

8.  That  under  these  rules,  and  the  decision  of  Stocy  e.  N.  Y.  Elevated  R. 
R.  Co.,  90  If,  7.  122,  the  company  was  liable  only  for  the  value  of 
private  property  actually  taken,  and  the  diminution  in  value  of  property 
directly  affected  by  the  taking  of  a  part  thereof. 

4.  That  the  abridgment,  by  the  erection  and  maintenance  of  the  elevated 
railway  structure,  and  by  the  operation  of  the  road,  of  the  easement 
which  the  plaintiffs  as  lessees  had  in  the  street  and  avenue,  constituted  a 

-  taking  of  private  property  only  to  the  extent  that,  within  the  rules  laid 
down,  tlie  erection  and  maintenance  of  the  structure  and  the  operation  of 
the  road  were  inconsistent  with,  and  consequently  in  excess  of,  the  ordin- 
ary uses  for  which  said  street  and  avenue  had  been  set  apart  and  reserved 
in  law. 

5.  That  only  to  the  extent  of  such  taking  the  company  was  liable  to  make 
compensation. 

6.  That  the  true  measure  of  damages  was  the  diminution  by  such  taking  of 
the  rental  value  of  the  whole  of  the  premises  occupied  by  the  plaintiffs. 

7.  That,  in  any  aspect  of  the  case,  damages  for  loss  of  bosiness  were  too 
remote. 

Before  Fbeedman  and  0' Gorman,  J  J. 

Deeided  May  5,  1884. 

Appeal  by  defendants  from  a  judgment  in  favor  of  the 
plaintiffs  entered  upon  the  verdict  of  a  jury  in  favor  of  the 
plaintiffs  against  the  Metropolitan  Elevated  Railway  Com- 
pany for  $5,000,  and  against  the  Metropolitan  Elevated 
Railway  Company  and  the  Manhattan  Railway  Company, 
jointly,  for  $16,000,  and  from  the  order  denying  the  respec- 
tive motions  of  the  defendants  upon  the  minutes  of  the  trial 
judge  for  a  new  trial. 

The  facts  are  fully  stated  in  the  opinion. 

Barlow  &  Olney^  attorneys,  and  Peter  B.  Olney,  of 
counsel  for  the  Metropolitan  Elevated  Railway  Co.,  appel- 
lant. 
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DeyOj  Duer  &  Bauerdorf^  attorneys,  and  R.  E.  Deyo^ 
of  connsel,  for  the  Manhattan  Railway  Co.,  appellant. 

William  W.  Badger ^  attorney  and  counsel,  forrespond- 
ents. 

By  the  Court. — Preedman,  J. — This  action  is  brought 
by  the  plaintiffs  as  owners  of  a  leasehold  estate  for  years 
in  certain  premises  situated  on  the  southwesterly  corner  of 
Sixth  avenue  and  West  Fifty-third  street  in  the  city  of 
New  York,  and  known  as  No.  100  West  Fifty-third  street, 
and  Nos.  945  and  947  Sixth  avenue  in  said  city,  for  damages 
sustained  by  the  construction  and  operation  of  an  elevated 
railway  in  front  of  two  sides  of  their  premises.  Their 
leases  were  for  ten  years  from  May  1,  1872. 

The  plaintiffs  as  partners  used  and  occupied  the  premises 
for  the  purposes  of  their  business  as  physicians,  as  a  pri- 
vate residence,  and  as  a  home  for  the  keeping,  maintenance 
and  treatment  of  their  patients. 

The  elevated  railway  structure  was  built  and  is  owned 
by  the  defendant,  The  Metropolitan  Elevated  Railway 
Company.  In  December,  1877,  work  was  commenced  in 
Sixth  avenue  opposite  West  Fifty-third  street  in  making 
foundations,  and  the  road  along  Sixth  avenue  was  com- 
pleted and  the  first  train  run  on  June  6,  1878.  Some  time 
about  September,  1878,  the  construction  through  Fifty- 
third  street  was  commenced,  and  the  road  finished  and 
opened  for  travel  in  the  latter  part  of  January,  1879.  On 
the  Sixth  avenue  side  the  railway  structure  is  about  thirty 
feet  from  plaintiff's  premises,  while  the  branch  running  off 
from  the  Sixth  avenue  line  and  running  into  and  through 
West  Fifty- third  street  comes  within  three  or  four  feet  of 
the  walls  of  the  house  on  the  corner. 

From  the  corner,  and  along  West  Fifty-third  street,  the 
railway  structure  gradually  recedes  from  the  house  towards 
the  center  of  the  street,  and  at  the  rear  end  of  the  lot  of 
the  corner  house  the  track  is  about  seventeen  feet  from  the 
wall  of  the  house.  The  structure  which  supports  the 
elevated  railway,  is  arranged  for  a  double  track  on  Sixth 
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avenue,  and  a  double  track  on  West  Fifty- third  street.  It 
rests  on  columns  twenty-three  or  twenty-four  feet  high. 
The  columns  are  about  sixteen  inches  in  diameterand  about 
twenty  feet  apart,  and  there  are  three  columns  In  front  of 
plaintiffs  premises  on  West  Fifty-third  street. 

By  an  order  dated  June  16,  1876,  the  name  of  the  de 
fendant,  The  Metropolitan  Elevated  Railway  Company, 
was  changed  from  ''The  Gilbert  Elevated  Railway  Com- 
pany "  to  its  present  name.  The  statutes  providing  for  and 
bearing  upon  the  organization  of  the  said  company,  its 
powers,  duties,  etc.,  are  chapter  885  of  the  Laws  of  1872; 
chapter  837  of  the  Laws  of  1873 ;  chapter  275  of  the  Laws 
of  1874 ;  and  chapter  606  of  the  Laws  of  1875,  the  last  named 
act  being  commonly  called  "  The  Rapid  Transit  Act." 

The  defendant,  the  Manhattan  Railway  Company,  a  cor- 
poration organized  under  the  Rapid  Transit  Act,  on  or 
about  May  20,  1879,  leased  the  said  elevated  railways  re- 
ferred to,  and  since  June  5,  1870,  operated  the  same,  with 
the  exception  of  a  short  time,  during  which  receivers  were 
appointed  for,  and  were  in  charge  of,  the  Manhattan  Rail- 
way Company. 

Both  companies  were,  therefore,  duly  organized  under, 
and  pursuant  to,  the  laws  of  the  state  of  New  York,  and 
authorized  to  take  private  property  and  acquire  title  there- 
to for  the  purposes  of  their  organization,  in  the  exercise  of 
the  right  of  eminent  domain. 

The  plaintiffs  complain,  however,  that  no  proceedings 
were  ever  taken  to  condemn  their  interest  in  the  premises 
referred  to,  or  of  the  owner  thereof,  or  to  compensate  them 
or  either  of  them  for  the  injuries  inflicted  upon  said  prem- 
ises by  the  construction  and  operation  of  the  said  railways. 
The  concluding  portions  of  the  complaint  of  the  plaintiffs 
are  as  follows,  viz.  : 

"  IX.  That  by  so  building  and  operating  the  said  rail- 
road by  defendants,  the  said  property  and  the  plaintiffs' 
interests  therein,  and  residence  and  business  at  that  place 
are  greatly  depreciated  in  value,  and  they  have  suffered 
great  injury  and  damage  thereby,  which  is  a  continuing 
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injary,  and  said  acts  constitute  both  a  trespass  and  a  nui> 
sance  committed  by  defendants,  as  plaintiffs  are  advised 
and  believe. 

'^  That  the  noise  so  cansed  by  operating  said  railroad,  and 
the  smoke  and  dust  and  dirt  and  stench  and  gas  and  vapor 
of  steam  arising  therefrom,  penetrate  and  enter  said  houses 
by  day  and  night,  on  all  the  stories  thereof,  and  constitute, 
with  said  other  matters,  a  taking  of  the  plaintiflPs  property 
without  compensation,  for  the  nse  of  the  said  railway  com- 
panies ;  as  also  the  damage  thereto  by  obstruction  of  views 
and  of  light  and  air,  and  by  the  noise  of  whistles  and 
puffing  of  escaping  steam  and  of  crossing  the  frogs  and 
switches,  and  the  danger  from  sparks  and  cinders  from  the 
said  engines,  and  the  said  gas  and  smoke  and  vapor  of 
steam  are  exceedingly  unhealthy  and  dangerous  to  the  life 
and  health  of  the  occupants. 

**X.  That  the  plaintiffs  are  advised  and  believe  that  de- 
fendants have  no  lawful  authority  to  so  build  and  operate 
the  said  railroad,  without  compensating  all  abutting  owners 
whose  property  is  taken  or  depreciated  in  value  by  such 
operation,  and  no  right  to  so  build  or  operate  it  at  all  over 
the  said  sidewalks  as  alleged. 

"Wherefore,  they  demand  judgment  for  $25,000,  as 
damages  against  defendants,  the  Metropolitan  Elevated 
Railway  Company,  for  all  injury  and  damage  caused  by 
them  to  the  plaintiffs  by  the  building  and  operating  of  the 
said  railroad  as  alleged,  and  against  the  Manhattan  Rail- 
way company  for  all  injury  and  damage  caused  by  them  to 
the  plaintiffs  by  their  operating  and  maintaining  and  con- 
tinuing the  said  railroad  since  June  5, 1879,  as  alleged,  and 
for  such  other  relief,  order  or  judgment  against  either  of 
the  defendants  as  may  be  just,  with  costs.'' 

At  the  trial  no  question  was  made  but  that  the  Metro- 
politan Company  had  lawful  authority  to  build,  and  that 
both  the  Metropolitan  Company  and  the  Manhattan  Com- 
pany had  lawful  authority  to  manage  and  operate  the  said 
elevated  railways.  But  that  authority  is  only  the  public 
consent,   without  which  no  railway  can  be  built  in  or 
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throQgh  a  street  of  the  city  of  New  York.  Under  the  oon- 
Btitution,  before  any  such  railway  can  be  built,  there  must 
be  the  authority  of  the  legislature  within  the  limits  pre- 
scribed by  the  constitution,  the  consent  of  the  local 
authorities,  and  the -consent  of  the  owners  of  one-half  in 
value  of  the  property  bounded  on  the  street,  or  in  lieu 
thereof,  the  determination  of  certain  commissioners  ap 
pointed  by  the  supreme  court,  and  all  this  is  required 
whether  there  are  any  private  rights  or  property  in  the 
street  or  not. 

It  was  further  agreed  between  the  parties  at  the  trial 
that  Sixth  avenue  and  West  Fifty  third  street, were  opened 
and  exist  as  public  streets  in  the  city  of  New  York  under 
and  by  virtue  of  proceedings  duly  taken  under  the  act  of 
of  1813.  This  involved  the  further  concession  that  the  fee 
to  the  soil  of  said  avenue  and  said  street  was  in  the  corpo- 
ration of  the  city  of  New  York,  as  provided  by  said  act,  in 
trust,  however,  for  public  use;  that  is  to  say,  **in  trust 
that  the  same  be  appropriated  and  left  open  for,  or  as  a 
part  of  a  public  street,  avenue,  square  or  place  forever,  in 
like  manner  as  the  other  public  streets  in  the  said  city  are, 
or  of  right  ought  to  be." 

That  in  such  a  case  an  abutting  owner,  as  such,  though 
he  owns  no  part  of  the  street  or  avenue,  has  an  easement 
in  the  street  and  avenue  to  the  extent  of  light  and  air,  and 
free  access  to,  and  egress  from,  his  premises,  and  that  any 
impairment  of  such  easement  by  the  construction  and  use 
of  an  elevated  railway  in  a  manner  inconsistent  with  the 
ordinary  uses  of  a  street  constitutes  a  taking  of  private 
property  within  the  meaning  of  the  constitution  and  enti- 
tles the  owner  to  compensation,  may  be  deemed  to  have' 
been  settled  by  the  court  of  appeals  in  the  case  of  Story 
V.  New  York  Elevated  Railroad* Co.  (90  iV^.  F.  122).  The 
difference  between  that  case  and  the  case  at  the  bar  I  shall 
notice  hereafter. 

That  lessees  or  tenants  of  the  abutting  real  estate  have 
the  same  rights  as  owners  whenever,  and  to  the  extent, 
they  stand  in  the  shoes  of  their  respective  owners,  is  a 
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logical  as  well  as  jast  deduction,  and  has  not  been  seri- 
ously questioned  by  the  defendants. 

The  most  important  questions  presented  by  the  appeal 
arise  upon  various  rulings  of  the  learned  chief  judge  who 
presided  at  the  trial,  to  the  effect  that  the  defendants  were 
wrongdoers  and  continued  trespassers  because  they  had 
not  exercised  the  right  of  eminent  domain  prior  to  the  erec- 
tion of  the  structure  and  the  use  of  the  road,  and  that 
therefore  they  did  not  stand  upon  the  same  footing,  as  to 
damages,  on  which  they  would  have  stood,  if  condemna- 
tion proceedings  had  preceded  the  work.  Under  this 
theory,  testimony  was  admitted  on  plaintiff's  side,  showing 
not  only  abatement  of  light,  air,  and  access  by  the  struc- 
ture as  erected,  and  abatement  of  light,  air  and  access,  and 
annoyance  of  inmates  from  smoke,  noise,  gas,  &c.,  caused 
by  the  running  of  trains,  but  also  loss  of  custom  from  pa- 
tients, and  expenditures  of  money  in  improving  the  lease- 
hold property ;  and  on  defendants'  side  evidence  was  ex- 
cluded by  which  it  was  sought  to  be  shown  that  the  rental 
value  of  the  premises  had  not  decreased,  but  increased, 
and  the  jury  were  instructed,  among  other  things,  that 
they  might  awaid  damages  for  loss  of  business,  to  be  esti- 
mated on  the  diminution  of  the  net  receipts,  and  that  the 
amount  expended  by  the  plaintiffs  in  improving  the  premi- 
ses and  adapting  them  to  their  business  might  be  consider- 
ed by  the  jury  as  something  giving  character  to  the  busi- 
ness and  its  capacity,  and  bearing  upon  the  profitable  use 
of  the  business. 

The  first  question  that  presents  itself,  therefore,  is 
whether  the  commencement  of  condemnation  proceedings 
and  the  payment  of  the  amount  awarded  in  the  course  of 
the  same,  were  conditions  precedent  to  the  erection  of  the 
structure  and  to  the  use  of  the  railway.  None  of  the  ele- 
vated railway  cases  so  far  decided  by  the  court  of  appeals 
determine  this  poirft. 

In  proceeding  to  the  examination  of  this  question  it  is 
to  be  conceded,  as  shown  by  Dykman,  J.,  in  Dusenbnry 
V.  Mutual  Telegraph   Comi)any  (11  Abb.  iT.  O.  440^  that 
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text- writers  agree  that  private  companies  ought  to  be  re- 
quired to  pay  before  they  appropriate.  Mr.  Cooley,  in  his 
Constitutional  Limitations,  page  702,  says : 

"Where,  however,  the  property  is  not  taken  by  the 
State  or  by  a  municipality,  but  by  a  private  corporation 
which,  though  for  this  purpose  to  be  regarded  as  a  public 
agent,  appropriates  it  for  the  benefit  and  profit  of  its  mem- 
bers, and  which  may  or  may  not  be  sufficiently  responsible 
to  make  secure  and  certain  the  payment  in  all  cases,  of  the 
compensation  which  shall  be  assessed,  it  is  certainly  proper 
and  it  has  sometimes  been  questioned  whether  it  was  not 
absolutely  essential,  that  payment  be  actually  made  before 
the  owner  could  be  divested  of  his  freehold." 

Chancellor  Kent  (2  Com,  339)  has  expressed  the  opinion 
that  compensation  and  appropriation  should  be  concur- 
rent. 

At  the  same  time  it  is  equally  well  recognized  that  this 
is  not  an  inflexible  rule,  unless  in  terms  established  by  the 
constitution.  The  constitution  of  the  state  of  New  York 
simply  prescribes  that,  whenever  it  is  proposed  to  take 
private  property  for  any  public  use,  the  compensation  to 
be  made  therefor,  when  such  compensation  is  not  made  by 
the  state,  shall  be  ascertained  by  a  jury,  or  by  not  less  than 
three  commissioners  appointed  by  a  court  of  record,  as  shall 
be  prescribed ,  by  law  (Art.  L  §  7).  Under  this  provision 
the  power  of  the  state  itself  to  appropriate  the  property  of 
its  citizens  for  public  purposes  and  to  defer  payment  for  a 
reasonable  time  has  been  so  frequently  affirmed,  that  it  is 
too  late  now  to  question  it ;  and  the  principle  has  been  ex- 
tended to  corporations  created  for  purposes  of  local  gov- 
ernment. 

Much,  therefore,  depends  upon  the  statute  in  each  par- 
ticular case. 

Under  the  acts  applicable  to  the  case  at  bar,  the  Gilbert 
(afterwards  the  Metropolitan)  Elevated  Railway  Company 
had  the  power,  for  the  purpose  of  constructing,  maintain- 
ing and  operating  its  road  upon  and  along  the  routes  des- 
ignated by  the  commissioners,  to  enter  upon  and  beneath 
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the  streets  and  avennes  incladed  in  the  routes  designated, 
and  snch  nse  of  the  said  streets  and  avenues,  the  statute 
says,  shall  be  considered  a  public  use  consistent  with  the 
uses  for  which  the  streets  and  avenues  are  publicly  held. 
If,  in  addition  to  these  privileges,  it  became  necessary  for 
the  company,  in  the  proper  execution  of  its  powers  and 
privileges,  to  acquire  and  hold  real  estate,  or  any  interest 
therein,  the  statute  of  1872,  as  well  as  the  Rapid  Transit 
act,  conferred  the  power,  in  case  of  disagreement  between 
the  company  and  the  owner,  to  acquire  such  real  estate,  or 
interest  therein,  in  the  manner  and  by  the  proceedings 
specially  provided. 

Upon  this  point  the  Rapid  Transit  Act  (§  18)  provides 
for  an  application  to  the  supreme  court  for  the  appoint- 
ment of  commissioners  of  appraisal  on  notice  to  the  persons 
whose  interests  are  to  be  affected  by  the  proceedings. 
Section  19  regulates  the  proceedings  on  the  presentation  of 
the  petition  and  the  appointment  of  the  commissioners. 
Section  20  prescribes  the  duties  of  the  commissioners  in 
ascertaining  and  appraising  the  compensation  to  be  made, 
nnd  in  making  their  report,  and  section  21,  how  the  report 
shall  be  confirmed  and  what  order  made  and  entered. 

Section  22  then  provides  as  follows  :  "  A  certified  copy 
of  the  order  so  to  be  made,  as  aforesaid,  shall  be  recorded 
at  full  length  in  the  clerk's  office  of  the  county  in  which 
the  land  described  in  it  is  situated  ;  and  thereupon,  and 
on  the  payment  or  deposit  by  the  company  of  the  sums  to 
be  paid  as  compensation  for  the  land,  and  for  costs,  ex- 
penses and  counsel  fees  aforesaid,  and  as  directed  by  said 
order,  with  Interest  from  the  date  thereof,  the  company 
shall  be  entitled  to  enter  upon,  take  possession  of  and  use 
the  said  land  for  the  purpose  of  its  incorporation,  during 
the  continuance  of  its  corpoi  ate  existence,  by  virtue  of  this 
or  any  other  act ;  and  all  persons  who  have  been  made  par- 
ties to  the  proceedings  shall  be  divested  and  barred  of  all 
right,  estate  and  interest  in  such  real  estate,  during  the 
corporate  existence  of  the  company  as  aforesaid,"  &c. 

Provision  is  also  made  by  the  statute  for  the  determina- 
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tioQ  of  adverse  and  conflicting  claims  to  the  money  to  be 
paid  as  compensation  for  the  protection  of  unknown 
owners  and  for  appeal.  But  in  regard  to  the  latter  it  is 
specially  provided  (§  22),  that  it  shall  not  affect  the  posses- 
sion by  the  company  of  the  land  appraised. 

And  by  section  24  it  is  farther  provided  as  follows : 

^'If  at  any  time,  after  an  attempt  to  acquire  title  by 
appraisal  of  damages  or  otherwise,  it  shall  be  found  that 
the  title  thereby  attempted  to  be  acquired  is  defective,  the 
company  may  proceed  anew  to  acquire  or  perfect  such 
title,  in  the  same  manner  as  if  no  appraisal  had  been  made ; 
and  at  any  stage  of  such  new  proceedings  the  court  may 
authorize  the  corporation,  if  in  possession,  to  continue  in 
])Ossession,  and  if  not  in  possession  to  take  possession,  and 
use  such  real  estate  during  the  pendency  and  until  the 
final  conclusion  of  such  new  proceedings ;  and  may  stay 
all  actions  or  proceedings  against  the  company  on  account 
thereof,  on  such  company  paying  into  court  a  sufficient 
sum,  or  giving  security,  as  the  court  may  direct,  to  pay  the 
compensation  therefor  when  finally  ascertained,"  etc. 

The  provisions  above  referred  to  are  almost  identical 
with  the  provisions  of  the  general  railroad  act,  as  construed 
by  the  court  of  appeals  in  the  matter  of  the  N.  Y.  C.  &  H. 
R.  B.  R.  Co.  (60  N.  T.  116). 

I  am  therefore  of  the  opinion,  that  whether  the  right  of 
the  company  to  enter  upon  and  take  possession  of  the  land 
depends  upon  the  Rapid  Transit  Act  or  the  general  railroad 
act,  if  the  statute  of  1872  is  to  govern,  the  true  intent  and 
meaning  of  the  statute,  in  either  case,  is  that,  as  a  general 
rule,  appropriation  and  payment  or  deposit,  shall  be  con- 
current acts  ;  and  as  by  the  decision  of  the  Story  case  the 
taking  of  an  easement,  in  whole  or  in  part,  has* been  de- 
clared to  be  a  taking  of  property,  the  rule,  as  stated,  ap 
plies  to  the  case  at  bar. 

The  next  question,  then,  is,  whether  the  omission  by  the 
company  to  institute  the  provisions  provided  by  statnte, 
increases,  or  in  any  wise  changes,  the  liability  of  the  com- 
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panj'^  to  a  person  feeling  aggrieved  by  the  construction, 
maintenance  or  operation  of  the  road? 

Section  22  of  the  Rapid  Transit  Act  provides  that,  if  the 
company  shall  neglect  to  have  the  order  confirming  the  re- 
port and  directing  the  payment  or  deposit  of  the  money 
recorded,  and  to  make  the  payment  or  deposit  of  the  money 
directed,  for  the  period  of  ten  days  after  the  date  of  such 
order,  any  party  to  the  proceedings,  and  interested  therein, 
may,  at  his  election,  cause  a  certified  copy  of  the  said  order 
to  be  recorded,  and  thereupon  the  moneys  therein  directed 
to  be  paid,  with  interest  thereon  from  the  date  of  said, 
order,  shall  be  a  debt  against  the  company,  and  the  same 
shall  be  a  lien  on  such  real  estate,  and  may  be  enforced  and 
collected  by  an  action  at  law  or  in  equity  in  the  supreme 
court  with  costs. 

But  the  same  statute  is,  and  all  others  that  affect  the 
organization,  powers,  duties  and  liabilities  of  the  defend- 
ant corporations  are,  wholly  silent  as  to  the  liability  of  the 
company  in  case  of  total  failure  to  institute  any  proceed- 
ings whatever,  and  the  most  careful  scrutiny  fails  to  dis- 
cover any  provision  ^which  in  such  a  case  imposes  a  penalty 
or  increased  liability  upon  the  company,  or  in  any  wise 
changes  the  measure  of  damages  to  which  an  individual 
would  be  entitled  if  proceedings  were  instituted. 

This  being  so,  the  question  relating  to  the  liability  of 
the  defendants,  and  the  extent  thereof,  must  be  determined 
upon  general  principles. 

In  searching  for  general  principles  that  may  be  applica- 
ble, it  will  be  found,  on  the  one  hand,  that,  in  so  far  as 
the  statute  gives  a  summary  remedy  in  the  affirmative, 
without  a  negative  express  or  implied,  for  a  matter  which 
is  actionable  at  the  common  law,  a  party  aggrieved  may 
still  sue  at  the  common  law  as  well  as  rely  upon  the  stat- 
ute, for  the  statute  did  not  take  away  the  common  law 
remedy  (Crittenden  v.  Wilson,  5  Cow.  165). 

So,  whenever  in  a  given  case,  the  common  law  gives  an 
action,  but  no  adequate  remedy,  and  especially  when  it  is 
necessary  to  prevent  a  multiplicity  of  suits  a  plaintiff  may 
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apply  for  equitable  relief  by  injanction,  and  an  assessment 
of  damages  in  connection  therewith  (Williams  v.  The  N, 
Y.  C.  &  H.  R.  R.  R  Co.,  16  iV;  Y.  97 ;  Henderson  t>.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  78  Id.  423). 

On  the  other  band,  the  company,  for  failure  to  inati- 
tate  the  special  proceedings,  may,  under  certain  circam- 
stances,  be  liable  to  successive  actions  as  well  as  for  intw- 
est.  In  the  case  of  a  continuous  injury,  as,  for  insfanoe, 
the  taking  of  a  part  of  the  land,  or  the  taking,  in  whole  or 
in  part,  of  an  easement  attached  to  the  land,  in  consequence 
of  which  the  rental  value  of  the  whole  has  been  affect^  an 
action  may  be  brought  from  year  to  year  for  the  diminu- 
tion of  such  rental  value  so  long  as  grass  grows  and  water 
runs  (Qreen  v.  N.  Y  C.  &  H.  R.  R.  R.  Co.,  65  How.  Pr. 
154). 

But  beyond  these  matters  I  know  of  no  principle  or  role 
of  law,  and  I  believe  none  exists,  which,  on  account  of  the 
failure  to  institute  proceedings  for  condemnation,  by  way 
of  penalty  or  otherwise,  enhances  or  increases  the  liability 
of  the  company  for  land  or  easements  taken,  beyond  what 
it  would  have  been  if  such  proceedings  had  been  had.  I 
am  therefore  of  the  opinion  that,  except  as  above  stated, 
the  liability  of  every  company,  and  the  extent  thereof,  re- 
main  substantially  the  saifie  whether  proceedings  of  con- 
demnation are  or  are  not  instituted. 

What,  then,  are  the  ^ener«il  principles  by  which  such 
liability  of  a  railroad  company,  and  the  extent  thereof,  are 
measured  and  governed  % 

The  learned  counsel  for  the  respondents  relies  lai^gely 
upon  the  case  of  the  Fifth  Baptist  Church  of  Washington 
V.  The  Baltimore  &  Potomac  Railroad  Company,  reported 
in  the  supplement  to  the  Federal  Reporter^  Vol.  11.  p.  719. 
In  that  case  it  was  held  by  the  supreme  court  of  the  Uni- 
ted States,  that  an  engine-house  and  repair  shop  erected  by 
a  railroad  corporation  in  a  city  so  near  to  an  edifice  used 
by  a  religious  corporation  as  a  church,  that  the  noise,  smoke 
and  odors,  necessarily  arising  from  the  nature  of  the  busi- 
ness carried  on  by  the  railroad  company  therein,  rendered 
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the  charch  uncomfortable  and  almost  unendarable  as  a 
place  of  worship,  and  less  valuable  for  the  purposes  to  which 
it  was  devoted,  is  a  nuisance,  for  which  the  railroad  com- 
pany is  responsible  in  damages  ;  and  that^  as  the  congrega- 
tion in  the  case  have  the  same  right  to  the  comfortable  en- 
joyment of  its  house  for  church  purposes  that  a  private 
gentleman  has  to  the  comfortable  enjoyment  of  his  own 
house,  it  is  the  discomfort  and  annoyance  in  its  use  for 
those  purposes  which  should  be  primarily  considered  in 
allowing  damages,  and  not  merely  the  depreciation  in  mar- 
ket value  of  the  property. 

As  to  the  measure  of  damages  thus  laid  down,  I  am 
bound  to  say,  with  due  respect,  that  it  is  opposed  to  the 
settled  law  of  this  state  by  which,  in  case  of  a  conflict,  I 
would  have  to  be  governed.  For  the  court  of  appeals  has 
expressly  held,  that  between  adjacent  owners  the  rule  is, 
that  where  one  maintains  a  nuisance  upon  his  lands  which 
renders  the  premises  of  his  neighbor  disagreeable  and  un- 
comfortable, the  proper  measure  of  damages  is  the  diflFer- 
ence  in  the  rental  value,  free  from  the  effects  of  the  nui- 
sance, and  subject  to  it  (Francis  v.  Schoellkopf,  53  N.  T. 
152  ;  Jutte  v.  Hughs,  67  Id,  267 ;  see  also  Briesen  v.  The 
Long  Island  Railroad  Co.,  G.  T.,  2d  Dept.,  not  yet  re- 
ported). 

It  can  be  readily  demonstrated,  however,  that  the  de- 
cision of  the  Fifth  Baptist  Church  case,  as  it  is,  does  not 
apply  to  the  case  at  bar.  It  is  to  the  effect  that,  as  between 
adjacent  proprietors,  the  railroad  company  was  guilty  of 
maintaining  upon  its  land  something  which,  as  against  the 
adjacent  premises,  constituted  a  nuisance  in  fact,  and  that 
therefore  it  was  liable  for  all  the  damage  caused.  The  prin- 
ciple underlying  the  decision  is^that  every  man  is  bound 
to  so  use  his  own  property  as  not  to  injure  his  neighbor. 
This  principle,  as  was  shown  by  Miller,  J.,  in  Heeg  v. 
Licht  (80  N.  Y.  579),  rests  in  the  consideration  that,  where 
the  right  to  the  undisturbed  possession  and  enjoyment  of 
property  comes  in  conflict  with  the  rights  of  others,  it  is 
better  that  a  single  individual  should  surrender  the  use  of 
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his  land  for  especial  purposes  injurious  to  his  neighbors  or 
others,  than  that  the  latter  should  be  deprived  of  the  use 
of  their  property  altogether,  or  be  subject  to  great  danger, 
loss  and  injury,  which  might  result,  if  the  rights  of  the 
former  were  without  any  restriction  or  restraint. 

But  the  distinction  is  obvious  between  an  engine-house, 
shop  or  other  building  used  for  business  purposes  which 
can  be  located  anywhere,  and  a  railroad  route  which  is 
compelled  to  follow  a  prescribed  line. 

The  fundamental  principle  underlying  all  railroad 
grants  and  franchises  is  that  the  railroad  is  for  the  benefit 
of  the  public,  and  that,  In  order  to  meet  public  necessities, 
the  individual  must  surrender  his  land  on  receiving  com- 
pensation.  It  is  therefore  just  the  reverse,  at  least  so  far 
as  the  building  of  the  road  itself  is  concerned,  of  the  prin- 
ciple enforced  in  the  case  of  a  private  nuisance.  If  it  were 
not  for  these  public  considerations,  there  would  be  no 
power  anywhere  in  this  country  to  compel  a  man  to  sur- 
render his  land  against  his  will.  But  there  being  these  pub- 
lic considerations,  the  railroad  may  take  the  land  required, 
provided  it  makes  compensation. 

For  the  reasons  slated,  it  was  well  settled  in  this  state, 
before  the  decision  of  the  case  of  Story  which  will  be 
hereinafter  referred  to,  that  the  legislature  may  rightfully 
authorize  the  construction  of  railroads  or  other  works  of  a 
public  nature,  without  requiring  compensation  to  be  made 
to  persons  whose  property  has  not  actually  been  taken  or 
appropriated  for  use  thereof,  but  who  may,  nevertheless, 
suflEnr  indirect  or  consequential  damages  by  the  construc- 
tion, or  by  the  operation  of  such  works  (Radcliffs  Exec- 
utors 0.  The  Mayor  of  Brooklyn,  4  Comst  195 ;  Gould  t, 
Hudson  R.  R.  R.  Co.,  2  8eld.  622  ;  Bellinger  v.  N.  Y.  C.  R. 
R.  Co.,  23  N.  F.  42 ;  People  x.  Kerr,  27  Id.  193;  Corey  r. 
BuflFalo,  &c.  R.  R.  Co.,  23  Barb.  482 ;  Getty  v.  Hudson  R. 
R.  R.  Co.,  21  Id.  617  ;  Ely  v.  City  of  Rochester,  26  Id.  133; 
Hentz  V.  L.  I.  R.  R.  Co.,  13  Id.  646 ;  Plant  i).  L.  I.  R.  R. 
Co.,  10  Id.  26 ;  Chapman  v.  Albany  &  Schenectady  R.  R. 
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Co.,  10  Id.  360 ;  Drake  v.  Hudson  R.  R.  R.  Co.,  7  Id.  608; 
Bames  v.  South  Side  R.  R.  Co.,  2  Abb.  Pr.  [N.  8.']  416). 

But  in  the  case  of  the  actual  taking  of  land  for  the  use 
of  a  railroad  company,  the  measure  of  damages  was  a  fair 
and  full  compensation  for  what  was  taken.  In  such  a  case 
the  owner  was  always  held  entitled  to  the  value  of  the  land 
taken,  estimated  in  view  of  the  purposes  for  which  it  was 
intended  to  be  used,  and,  where  the  land  taken  constituted 
part  of  a  larger  parcel,  he  was  also  held  entitled  to  damages 
for  the  consequential  diminution  in  the  value  of  the  residue 
of  his  property,  I'estricted  within  certain  limits  (Henderson 
V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  78  JV.  T.  422 ;  Matter  of  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  6  Hun,  149). 

-  For  the  reasons  statied  it  was  deemed  equally  well 
settled,  in  respect  to  streets,  that,  after  the  public  authori- 
ties have  taken,  and  provided  compensation  for  the  fee  of 
the  street,  and  appropriated  the  street  to  public  use  as  a 
highway,  the  legislature  may  authorize  the  construction  of 
a  surface  railroad  over  it  without  exacting  compensation 
from  the  railroad  company  for  the  land,  or  the  consequen- 
tial injuries  to  abutting  owners  from  such  use  of  the  high- 
way (People  V.  Kerr,  27  N.  T.  188). 

It  was  only  in  cases  in  which  the  plaintiff  was  the 
owner  of  the  soil  to  the  center  of  the  street  at  least,  subject 
to  its  use  as  a  public  street,  that  an  action  for  damages  or 
for  injunctive  relief  was  sustained  (Williams  v.  N.  Y.  C.  R. 
R.  Co.,  16  N.  T.  97;  Craig  v.  Rochester  City,  &c.  R.  R. 
Co.,  39  Id.  404). 

And  in  Kellinger  v.  Forty-second  street  R.  R.  Co.  (50 
N.  T.  206),  the  decisions  of  the  two  cases  last  referred  to 
were  expressly  held  to  have  no  application  when  the  fee  as 
well  as  the  easement  is  vested  in  the  public. 

This  doctrine  as  to  the  streets  was  reiterated  by  the 
court  of  appeals,  in  the  decision  of  the  case  of  the  Wash- 
ington Cemetery  v.  Prospect  Park  &  C.  I.  R.  R.  Co.  (68 
iV^.  7.  691),  and  in  the  decisions  of  the  elevated  railway 
cases.  Thus,  in  delivering  the  opinion  in  the  Gilbert 
Elevated  Railway  case  (70  iV:    Y.  361),  Chuech,  Ch»  J., 
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says:  *'To  determine  what  particular  occapation  of  the 
streets  is  to  be  deemed  a  legitimate  public  nse»  involves  im- 
portant and  delicate  questions.  They  were  very  much  de- 
bated in  this  court  in  the  surface  niilroad  cases,  and  the 
principles  adjudicated  in  those  cases  will  be  regarded  as 
obligatory  upon  the  court  in  deciding  future  cases.*' 

In  his  opinion,  in  the  case  of  Story,  in  favor  of  compen- 
sating abutting  owners,  delivered  before  a  re-argument  was 
ordered,  Danforth,  J.,  says:  '*The  street  railway  cases, 
supra^  are  in  no  respect  in  conflict  with  this  doctrine.  The 
railroads  in  those  cases  were  surface  roads  ;  no  part  of  the 
land  was  rendered  impossible  to  passage  with  any  vehicle 
or  by  any  wayfarer  ;  when  constructed  there  was,  as  there 
had  been,  'away  between  two  rows  of  houses,'  a  street 
The  railway  carriage  was  drawn  along  its  surface  on  rails 
prepared  for  it,  and  differed  in  this  respect  aloae  from 
other  means  of  transportation.  There  was  nothing  excla- 
sive  in  the  character  of  the  railroad,  nor  was  its  use  'incon- 
sistent with  any  ordinary  travel  or  i)assage  overits  tracks.' 
This  characteristic  is  pointed  out  by  Emott,  J.,  in  People 
V,  Kerr  {supra),  and  the  decision,  as  indicated  by  his 
opinion  and  that  of  Wright,  J.,  seems  to  have  been  pat  on 
the  ground  that  the  maintenance  of  such  a  road  did  not 
impose  a  new  burden  upon  any  property,  either  of  individ- 
uals, or  of  the  city  of  New  York.  The  act  of  the  legisla- 
ture, permitting  its  construction,  did  not  enlarge  the  use  of 
the  street  as  a  highway  beyond  the  limitation  of  purpose 
of  the  trust,  for  execution  of  which  the  fee  was  vestod  in 
the  city." 

And  in  the  opinion  finally  pronounced  in  the  case  of 
Story,  as  the  opinion  of  the  court,  after  re-argument, 
Tracy,  J.,  says:  "The  conclusion  here  reached  (viz.: 
that  compensation  should  be  made)  is  not  in  conflict  with 
the  determination  of  this  court  in  the  case  of  People  v. 
Kerr  (27  iV:  T,  188) ;  Kellinger  v.  Forty-second  Street  R.  R. 
Co.  (60  JV.  T.  206),  and  other  similar  cases." 

Since  the  decision  of  the  case  of  Story,  the  same  declar- 
ation has  been  repeated  in  Mabady  v.  The  Bushwick  R  R 
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Co.  (91  N.  T.  148),  where  Andrews,  Cb.  J,,  says:  '*.  .  . 
Bat  that  case  (meaBing  the  Story  case),  left  untonched 
the  decision  in  the  People  v.  Kerr  (27  N.  Y.  188),  that  a 
horse  milroad  constracted  under  legislative  authority  on 
the  surface  of  a  city  street,  the  fee  of  which  was  in  the 
city,  was  not  an  unlawful  interference  with  the  rights  of 
abutting  owners,  but  was  a  street  use  consistent  with  their 
rights  therein." 

And  finally  this  distinction  as  to  streets  is  even  recog- 
nized in  the  opinion  filed  in  the  case  of  the  Fifth  Baptist 
Church,  hereinbefore  referred  to,  for  in  it  Field,  J.,  says : 
"  Undoubtedly  a  railway  over  the  public  highways  of  the 
district,  including  the  streets  of  the  city  of  Washington, 
may  be  authorized  by  congress,  and  if,  when  used  with 
reasonable  care,  it  produces  only  that  incidental  inconve- 
nience which  unavoidably  follows  the  additional  occupation 
of  the  streets  by  its  cars,  with  the  noises  and  disturbances 
necessarily  attending  their  use,  no  one  can  Complain  that 
he  is  Incommoded.  Whatever  consequential  annoyance 
may  necessarily  follow  from  the  running  of  cars  on  the 
road  with  reasonable  care,  is  damnum  absque  injuria.  The 
private  inconvenience  in  such  case  must  be  suflFered  for  the 
public  accommodation.  But  the  case  at  bar  is  not  of  that 
nature.*' 

Having  now  demonstrated  at  length,  and,  as  I  believe 
beyond  the  possibility  of  contradiction,  what  principles 
have  always  been  recognized  and  are  yet  fully  recognized, 
for  considerations  of  a  public  nature,  in  the  matter  of  the 
construction  of  railroads  pursuant  to  legislative  authority 
over  and  through  public  streets,  the  fee  of  which  is  in  the 
public  authorities,  the  time  has  arrived  for  considering 
what  the  final  decision  of  the  court  of  appeals  in  the  case 
of  Story  V.  N.  Y.  Elevated  R.  R.  Co.,  (90  N.  T,  122),  really 
amounts  to. 

Upon  a  careful  examination  of  that  case  it  will  be  found 
that  the  fundamental  question  involved,  considered  and 
determined,  was,  whether  plaintiflPs  propQrty  had  been 
taken  for  public  use  within  the  meaning  of  the  constitution 
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of  this  state,  and  the  conclusions  reached  were  that,  even 
if  the  plaintiff  did  not  own  the  fee  to  the  center  of  the 
street,  he  had  a  right  or  privilege  in  the  street,  called  an 
easement,  which  entitled  him  to  have  the  same  kept  open 
and  continued  as  a  public  street  for  the  benefit  of  his  abat- 
ting  property,  in  the  same  manner  in  which  public  streers 
are,  or  of  right  ought  to  be,  kept  open  ;  that  this  right  or 
privilege  constituted  an  easement  in  the  bed  of  the  street ; 
that  such  easement  attached  to  his  abutting  property  and 
constituted  private  property  within  the  meaning  of  the 
constitution  of  which  he  could  not  be  deprived  without 
compensation ;  and  that  the  permanent  structure  of  the 
elevated  road,  of  the  size  and  height  and  dimensions  it  was 
made  to  appear,  occupied  so  much  of  the  street  and  inter- 
fered so  much  with  the  ordinary  uses  of  the  street,  and 
was  so  inconsistent  with  such  uses,  as  to  work  a  destruc- 
tion ^ro  tanto  of  the  easement  of  the  plaintiff  to  light  and 
air,  and  ingress  and  egress,  and  that  for  these  reasons  he 
was  entitled  to  compensation.  The  decision  was  placed 
upon  the  nature  and  character  of  the  structure,  and  because 
the  structure  was  found  to  be  inconsistent  with  the  ordi- 
nary uses  for  which  the  street  was  reserved,  it  was  held  to 
infringe  upon  the  abutting  owner's  easement  in  the  bed  of 
the  street,  and  to  this  extent,  but  no  further,  was  it  held 
to  amount  to  a  taking  of  property  within  the  constitutional 
provision.  All  the  remarks  that  were  made  in  the  course 
of  the  reasoning  concerning  the  unlawfulness  of  the  acts  of 
the  defendants,  were  made  in  reference  to  these  propositions^ 
and  it  nowhere  appears  nor  can  it  be  inferred,  that  the 
court  meant  to  go  beyond  these  limits.  When  this  is  kept 
in  view  and  considered  in  connection  with  the  express  dec- 
larations that  the  conclusions  reached  are  not  in  conflict 
with  the  decisions  of  the  surface  road  cases,  it  is  diflScult 
to  see  how  the  decision  of  the  Story  case  can  be  relied  upon 
as  authority  for  a  liability  beyond' the  value  of  the  proper 
ty  taken,  viz. :  The  value  of  so  much  of  the  easement  as 
was  taken  in  fact.  Confined  within  these  limits  the  decis- 
ion of  the  Story  case  is  indeed  perfectly  consistent  with 


TAYLOR  V.  METROPOLITAN  EL.   RY.    CO.        329 

Opinion  of  the  Court,  by  Fbssdman,  J. 

the  prior  decisions  of  the  surface  railroad  cases,  and  with 
all  other  authorities  which  are  to  the  effect,  that,  in  case 
private  property  which  includes  easements,  is  taken  for 
public  use,  the  measure  of  damages  is  the  value  of  the 
property  taken,  and  that,  in  the  absence  of  negligence, 
consequential  damages  are  inadmissible,  except  that  where 
the  property  taken  constitutes  part  of  a  larger  parcel  which 
is  injuriously  affected  by  the  taking  and  the  purpose  of 
the  taking,  the  injury  to  the  larger  parcel  is  also  to  be 
compensated  for  within  certain  limits. 

The  large  number  of  cases  cited  by  the  counsel  for  the 
plaintiffs  to  the  effect  that  a  trespasser  is  liable  for  all  the 
damages  caused  by  his  trespass,  of  which.  Hay  u.  Cohoes 
Co.  (2  N,  Y.  159) ;  Schile  v.  Brockhahus  (80  Id.  614) ;  Mairs 
V.  Manhattan  Real  Estate  Ass'n  (89  Id.  498) ;  and  St.  John 
V.  Mayor,  &c.  (6  Duer,  815),  are  notable  examples,  may 
therefore  be  at  once  disposed  of  with  the  remark  that  they 
do  not  apply  to  their  full  extent  to  the  construction  and 
operation  pursuant  to  legislative  authority  of  a  railroad  in 
and  through  a  public  street. 

How,  then,  does  the  case  of  the  plaintiffs  stand  in  view 
of  what  has  already  been  said  ? 

It  differs  somewhat  from  the  Story  case,' because  in  that 
case  the  easement  of  the  plaintiff  depended  upon  a  cove- 
nant of  the  city,  that  Front  street  should  be  and  remain  an 
open  street  forever.  In  the  case  at  bar  there  is  no  such 
covenant,  but  the  plaintiffs  have  shown  that  the  street  and 
avenue  on  which  their  premises  abut  were  opened  under 
the  act  of  1813.  The  presumption,  therefore  is,  that  the 
abutting  owners  received  compensation  for  the  land  taken 
for  the  purposes  of  the  street  and  the  avenue,  and  that  at 
the  same  time  they  were  assessed  for  the  benefits  which 
the  opening  of  the  street  and  the  avenue  was  supposed  to 
confer  upon  their  property.  Having  paid  for  such  benefits, 
they  are  entitled  to  enjoy  them,  and  they  have  at  least 
the  same  title  to  such  enjoyment  that  they  would  have  had 
if  there  had  been  a  covenant  made  that  the  street  and 
avenue  should  be   and  remain  open  forever.    In  acquiring 
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the  fee  of  the  street  and  avenue  under  the  act  of  1813,  the 
city  acquired  it  only  in  trust  for  the  purposes  of  a  street 
and  avenue,  and  hence  it  may  be  said  that  the  covenant  is 
.written  in  the  statute.     But  what  are  these  benefits! 

They  constitute  the  easement  hereinbefore  spoken  of, 
and  the  easement  consists  in  the  right  or  privilege  of  the 
abutting  owner  to  use  and  enjoy  the  street  and  avenue  as 
a  public  street  or  highway  for  the  legitimate  use  and  pur- 
poses of  a  street  and  highway.  But  he  has  no  private  or 
exclusive  right  to,  or  property  in  such  use  or  enjoyment. 
All  other  citizens  have  an  equal  right  with  him.  An  abut- 
ting owner  has  therefore  a  right  of  access  to  and  egress  from 
his  premises  over  the  bed  of  the  street,  and  a  right  to  light 
and  air  from  the  street.  But  at  the  same  time  it  is  the 
right  of  the  public  to  pass  and  repass  over  the  street  with 
horses,  carriages  and  oth^r  vehicles,  and  on  fool,  and  for 
any  annoyance  or  damage  from  any  such  cause  the  abut- 
ting owner  has  no  remedy  in  the  law. 

A  surface  railroad,  as  part  of  the  public,  it  has  been 
held,  has  the  same  right  of  passage  and  repassage  under 
the  rules  and  regulations  prescribed  by  proper  athority ; 
and  the  use  of  a  street  for  the  purposes  of  a  surface  rail- 
road in  a  manner  which  does  not  materially  abridge  or 
obstruct  the  right  of  passage  and  repassage  of  the  public 
in  general,  is  not  such  an  exclusive  appropriation  of  the 
street  as  to  constitute  an  inconsistent  street  use,*  or  to 
amount  to  a  nuisance  or  purpresture.  Such  a  railroad,  hav- 
ing a  lawful  warrant  for  its  existence  and  operation,  cannot 
be  a  nuisance  per  se^  although  by  negligent  operation,  or 
by  an  abuse  of  its  privileges  in  the  street  it  may  become 
a  private  nuisance  in  respect  to  premises  abutting  on  the 
street,  and  sustaining  special  damage.  In  these  respects 
no  distinction  exists  between  steam  and  horse  surface  roads, 
except  that  in  a  densely  populated  city  a  steam  railroad  is 
more  apt  to  degenerate  into  a  private  nuisance  than  a  horse 
railroad.  These  questions  bearing  on  the  nature  and  ex- 
tent of  an  abutting  owner's  easement  and  on  the  liability 
of  a  railroad  company  for  any  infringement  thereof,  were 


TAYLOR  V.  METROPOLITAN  EL.  RY.  CO.       831 

Opinion  of  the  Conrt,  by  Fbbbdkan,  J. 

bo  folly  discussed  by  me  in  case  of  Green  v.  N.  Y.  C.  &  H. 
B.  B.  R.  Co.,  that  time  and  space  may  well  be  saved  here 
by  a  simple  reference  to  a  report  of  that  case  in  65  Bow. 
Pr,  164.  I  shall  only  add  that  subsequent  reflection  and 
research,  aided  by  the  arguments  and  briefs  of  the  learned 
counsel  for  the  respective  parties  in  the  present  case,  have 
not  been  able  to  raise  a  doubt  in  my  mind  as  to  the  accu- 
racy of  the  views,  then  and  there  expressed  by  me.  The 
general  conclusion  reached  in  that  case  was : 

"That  the  law  of  the  public  street  of  a  city  is  motion  ; 
that  any  use  of  a  street,  though  a  new  one,  which  does  not 
materially  abridge  or  obstruct  the  right  of  passage  and  re- 
passage,  of  ingress  and  egress,  and  to  light  and  air,  of  the 
abutting  owner,  gives  no  cause  of  action  ;  but  that  every 
unnecessary  material  abridgement  or  obstruction,  though  of 
a  temporary  character,  and  every  continuous  material 
abridgment  or  obstraction,  though  made  in  the  pursuit  of 
a  lawful  business,  and  to  some  extent  called  for  by  the 
circumstances  arising  in  the  course  of  such  pursuit,  by 
which  the  right  of  an  abutting  owner  to  pass  and  repass, 
to  have  free  access  to  and  egress  from  his  own  premises, 
and  to  enjoy  the  light  and  air  from  the  street,  is  unreason- 
ably affected  (viz.,  beyond  the  limit  dictated  by  the  ordi- 
nary and  proper  uses  of  the  street),  gives  to  the  injured 
party,  in  case  of  special  damage  therefrom,  aright  of  action 
against  the  offending  party  for  the  recovery  of  the  damages 
actually  sustained  ;  and  finally,  that  in  order  to  determine 
any  such  question,  each  must  be  disposed  of  on  its  own 
facts  and  circumstances." 

And  in  respect  to  the  measure  of  damages  it  was  held, 
that  the  rule  of  damage  was  the  impairment  of  the  rental 
value  of  the  premises  from  the  time  the  plaintiff  became 
the  owner,  to  the  time  the  action  was  commenced,  and  that 
the  impairment  should  be  determined  with  reference  to 
the  condition  in  which  the  premises  were  at  the  time  that 
the  plaintiff  became  the  owner,  and  with  reference  to  the 
uses  for  which  they  were  then  rented,  or  to  which  they 
could  have  been  rented  in  the  condition  in  which  they  were 
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in,  bat  for  the  excessive  exercise,  if  any  there  was,  of  de- 
fendants' business. 

Now  the  case  at  bar  differs  from  the  case  of  Green  prin- 
cipally in  this,  that  in  it  we  have  a  structure  of  a  perma- 
nent character  erected  upon  posts  or  columns  through 
certain  streets  and  avenues  of  the  city  of  New  York,  which 
necessarily  constitutes  an  obstruction  to  the  legitimate 
uses  of  the  streets  and  avenues,  and  consequently  to  the 
extent  to  which  it  does  so,  an  abutting  owner  under  the 
act  of  1813,  is  absolutely  entitled  to  some  compensation, 
provided  he  can  show  some  special  damage.  But  the  dif- 
ference is  only  in  the  proof.  The  principles  applicable  are 
the  sa^le,  and  the  same  rule  applies  to  the  sidewalks  that 
applies  to  the  road-bed  of  a  street  or  avenue.  The  Gilbert, 
or  Metropolitan  Railway  as  it  was  afterwards  called,  was 
constructed  and  put  into  operation  pursuant  to  the  will  of 
the  people  of  the  whole  state  to  meet  a  public  or  sup> 
posed  public  necessity.  In  the  statutes  relating  to  the 
organization,  powers,  duties,  etc.,  etc.,  of  the  company,  the 
use  of  the  streets  and  avenues  of  the  city  of  New  York, 
which  the  company  was  authorized  to  make,  was  expressly 
declared  to  be  a  public  use  and  consistent  with  the  uses  for 
which  the  streets  and  avenues  of  the  city  of  New  York 
are  publicly  held,  and  these  statutes  have  been  declared 
by  the  court  of  last  resort  to  be  constitutional  (Matter  of 
N.  Y.  Elevated  R.  R.  Co.,  70  N.  Y.  327 ;  S,  C,  3  Abb.  If. 
a  401 ;  Matter  of  Gilbert  Elevated  R.  R.  Co.,  70  JV.  Y. 
361 ;  S.  C,  3  J66.  N.  C.  434). 

The  result  is,  that  inasmuch  as  the  doctrine  of  Craig  9. 
Rochester  City,  &c.  R.  R.  Co.  (39  N.  Y.  404),  and  of  similar 
cases,  was  expressly  held  in  Kellinger  v.  Forty-second 
Street  R.  R.  Co.  (50  N.  Y.  206),  to  be  inapplicable  to  a  case 
in  which  the  fee  of  the  street  is  in  the  city  of  New  York ; 
and  as,  furthermore,  the  decisions  of  the  Kellinger  case 
and  of  that  of  People  v.  Kerr  (27  N.  Y.  188),  were  held  to 
have  been  left  untouched  by  the  decision  of  the  Story  case, 
I  can,  in  the  case  at  bar,  arrive  at  no  other  conclusion  than 
that,  in  the  absence  of  negligence  of  which  the  plaintiff 
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made  no  claim  of  any  sort,  the  defendants  at  the  trial  had 
a  right  to  demand : 

1.  That,  ill  the  determination  of  their  liability  and  the 
extent  thereof,  the  rales  which  have  so  long  been  so  folly 
recognized  in  cases  concerning  the  construction  and  opera- 
tion of  railroads  under  due  legislative  authority  in  and 
through  such  of  the  streets  of  the  city  of  New  York  the 
fee  of  which  is  in  the  city,  should  be  followed. 

2.  That,  under  these  rules,  they  were  liable,  only  for  the 
value  of  the  private  property  actually  taken  and  the  dimi- 
nution in  value  of  j>roperty  directly  affected  by  the  taking 
of  a  part  thereof. 

3.  That  the  abridgment,  by  the  erection  and  mainte- 
nance of  the  elevated  railway  structure  and  by  the  operation 
of  the  road,  of  the  easement  which  the  plaintiffs,  as  les- 
sees, bad  in  the  streets  and  avenues,  constituted  a  taking 
of  private  property  only  to  the  extent  that,  within  the 
rules  laid  down  by  me,  the  erection  and  maintenance  of  the 
structure  and  operation  of  the  road  were  inconsistent  with, 
and  consequently  in  excess  of,  the  ordinary  uses  for  which 
said  street  and  avenue  had  been  set  apart  and  reserved  in 
law. 

4.  That  only  to  the  extent  of  such  taking  the  defend- 
ants were  liable  to  make  compensation. 

6.  That  the  true  measure  of  damages  was  the  diminu- 
tion, by  such  taking,  of  the  rental  value  of  the  whole  of  the 
premises  occupied  by  the  plaintiffs  ;  and, 

6.  That,  in  any  aspect  of  the  case,  damages  for  loss  of 
business  were  too  remote. 

The  conclusion  thus  reached  and  stated  is  in  harmony 
not  only  with  all  the  decisions  of  this  state,  hereinbefore 
referred  to,  but  also  with  the  law  elsewhere. 

In  Ricket  v.  Directors,  &c.  of  the  Metropolitan  Rail- 
way Co.,  167  L.  R.  (2  House  Lords  App.  Cases^  175),  the 
plaintiff  was  the  occupier  of  a  public  house  with  the  sign 
of  the ''Pickled  Egg."  The  defendants,  under  certain 
statutes  authorizing  the  building  of  tbe  railway,  blocked 
rtp  the  carriage  way  of,  and  erected  boardings  in,  certain 
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Streets  from  which  a  passage  led  lo  plaintiff's  house,  but 
gave  a  passage  to  foot* passengers  by  steps  and  a  temporary 
bridge  across  the  street  so  obstructed  to  the  passage  which 
led  to  the  plaintiff's  house.  The  boardings  and  steps  were 
continued  for  twenty  months,  and  access  by  wagon  or  car- 
riage cut  off  during  that  period  and  then  the  streets  and 
passages  were  restored  to  their  original  condition.  The 
plaintiff,  though  not  abutting  owner,  recovered  for  interrup- 
tion and  loss  of  business,  and  the  case  was  finally  carried 
to  the  House  of  Lords.  The  English  statutes  relied  upon 
by  the  plaintiff  required  the  company  to  make  comx>en8a- 
tion  to  the  owners  or  occupiers  of,  and  all  other  parties 
interested  in  any  lands  taken,  or  used  for  the  purposes  of 
the  railway,  or  injuriously  affected  by  the  construction 
thereof  J  <ftc.,  &c.  They  were,  occasionally  much  more 
liberal  than  the  constitutional  provision  of  the  state  of 
New  York.  Nevertheless  it  was  held  by  the  House  of 
Lords:  '^that  the  obstruction  of  the  highway  complained 
of  would  not  have  been  the  subject  of  an  action  at  common 
law,  as  an  individual  injury  sustained  by  the  plaintiff,  be- 
cause he  suffered  only  in  common  with  the  rest  of  the 
public ;  that  under  the  statutes  relied  upon,  the  loss  of 
business  from  persons  who  would  have  resorted  to  his 
house  but  for  the  obstruction  of  the  highway  was  a  conse- 
quential injury  and  too  remote  to  be  within  the  provisions 
of  the  statute  ;  and  that  no  case  comes  within  the  purview 
of  these  statutes  unless  where  same  damage  has  been  occa- 
sioned to  the  land  itself,  in  respect  of  which,  but  for  the 
statutes,  the  complaining  party  might  have  maintained  an 
action." 

In  Chamberlain  v.  West  End  of  London  and  Crystal 
Palace  Railway  Co.  (2  Best  &  Smith,  Q.  B.  606),  the  action 
was  sustained  because  the  evidence  showed  that  certain 
houses,  of  which  the  plaintiff  was  lessee,  had  been  inju^ 
lously  affected  in  this,  that  access  to  the  houses  was  ren- 
dered less  convenient  to  the  occupiers,  and  that  many  per- 
sons would  be  prevented  from  passing  the  same,  whereby 
they  were  rendered  less  suitable  for  being  used  and  oocQ- 
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pied  as  shops,  and  the  value  of  the  houses  had  been  greatly 
diminished. 

In  Cobb  V.  City  of  Boston  (109  Mass.  438),  which  was  a 
bill  in  equity  to  determine  the  just  and  reasonable  damages 
that  each  proprietor,  etc.,  was  entitled  to  for  his  separate 
estate  in  certain  lands  taken  by  the  city  of  Boston,  under  a 
certain  statute,  it  was  held,  as  follows :  ''  The  Commission- 
ers were  right,  in  the  case  of  Edwin  M.  Montague,  in  ex- 
cluding the  evidence  offered  as  to  the  annual  profits  of  his 
business  as  a  grocer  upon  the  i^remises.  The  only  question 
was  as  to  the  value  of  his  unexpired  lease,  and  not  as  to 
the  profits  of  his  business,  or  the  inconvenience  of  removing 
it  to  some  other  place.  The  good  will  of  his  business  was 
no  part  of  his  lease,  and  under  this  statute  could  not  be 
made  a  subject  of  inquiry,  as  constituting  part  of  its  value 
(Edwards  v.  Boston,  108  Mass.  535)." 

In  Western  Pa.  R.  R.  Co.  v.  Hill  (6  P.  F.  Smith,  460), 
it  is  true,  evidence  was  received  that  several  farmers  had 
ceased  to  send  their  grain  to  plaintiff's  custom  mill  on  ac- 
count of  the  danger  and  inconvenience  of  access  to  it,  caused 
by  the  construction  and  operation  of  a  railroad  within 
thirty  feet  of  it.  But  the  evidence  was  received  solely  for 
the  purpose  of  determining  the  diminution  in  value  of  the 
remaining  land  on  which  the  mill  stood,  the  railroad  having 
been  constructed  through  the  land  of  the  plaintiff. 

And  in  Central  Branch  Union  Pacific  R.  R.  Co.  v. 
Andrews  (25  Alb.  Law  J.  357),  it  was  held  that  where  a 
railroad  company  obstructs  an  alley  in  a  city,  by  building  a 
railrosid  track  through  the  alley,  so  as  afterwards  to  make 
the  alley  useless  as  an  alley,  an  abutting  lot-owner  has  the 
right,  if  he  chooses,  to  consider  the  obstruction  as  a  per- 
manent taking  and  appropriation  of  the  alley  by  the  rail- 
road company,  and  may  commence  an  action  against  the 
railroad  company,  and  in  such  case  the  measure  of  his 
damages  will  be  the  injury  to  his  lot  at  the  time  the  alley 
was  taken  and  appropriated  by  the  company,  and  not  at 
the  time  of  the  trial  of  the  case. 

The  correctness  of  the  conclusion  reached  by  roe  as 
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Stated,  becomes  still  more  apparent  when  it  is  tested  by  the 
principle  applicable  to  all  cases,  that  the  damages  to  be  re- 
covered must  always  be  the  natural  and  proximate  conse- 
quence of  the  act  complained  of,  whetlier  they  are  general, 
viz.  :  such  as  necessarily  result  from  the  wrong  alleged,  or 
special,  viz. :  such  as  are  never  Implied,  but  recoverable  if 
specially  pleaded  (1  Oreen,  Ea.  §  256). 

Sedgwick,  in  chapter  3  of  his  work  on  damages,  in  speak- 
ing of  the  rule  prohibiting  any  allowance  for  damages 
remotely  resulting  from  the  principal  illegal  act,  says : 

"  Such  damages  are  frequently  termed  reTnote  dam- 
ages^  and  sometimes  conseqtbential  damages.  These 
terms  are  not,  however,  necessarily  synonymous,  or  to  be 
indifferently  used.  All  remote  damages  are  consequen- 
tial, but  all  consequential  damages  are  by  no  means 
remote. 

''We  shall  have  frequent  occasion  to  notice  the  exist- 
ence of  this  principle  hereafter,  when  examining  more 
minutely  the  rules  of  damages  in  particular  cases ;  but  it 
is  proper  before  entering  on  that  part  of  the  subject,  to 
have  an  idea  of  the  general  boundaries  of  this  branch  of 
our  jurisprudence. 

"  It  has  already  been  stated  that  the  law  does  hot  aim 
at  complete  compensation  for  the  injury  sustained  ;  that  it 
seeks  rather  to  divide  than  to  satisfy  the  lo§s ;  and  that  in 
cases  of  contract  as  well  as  of  tort,  where  no  question 
arises  of  fraud,  malice,  or  oppression,  the  direct  pecuniary 
damage  with  the  costs  of  the  litigation  form  the  measure  of 
relief.  In  other  words,  the  law  refuses  to  take  into  con- 
sideration any  damages  remotely  resulting  from  the  act 
complained  of.  This  proposition  or  one  correlative  to  it, 
is  expressed  in  the  maxim  causa  proxima^  non  remata^ 
spectatuT  ;  or,  in  the  language  of  Lord  Baoon,  *  It  were 
infinite  for  the  law  to  judge  the  causes  of  causes,  and  their 
impulsion  one  on  another.  Therefore,  it  contenteth  itself 
with  the  immediate  cause,  and  judgeth  of  acts  by  that  with- 
out looking  to  any  further  degree.'  " 

Under  the  operation  of  ibis  general  principle,  which 
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pervades  the  civil  as  well  as  the  common  law,  the  measure 
of  damages  for  an  illegal  entry  upon  real  estate,  or  for 
interference  with  its  enjoyment,  whether  the  action  was 
trespass,  or  trespass  on  the  case,  or  proceedings  as  for  a 
nuisance,  always  was  the  amount  of  injury  directly  result- 
ing from  the  act  complained  of,  viz.  :  the  diminished  value 
of  the  property  or  of  the  plaintiffs  interest  in  it,  and  not 
the  cost  of  restoring  the  premises  to  their  original  con- 
dition. 

The  same  principle  prevails  in  the  law  of  personal 
property.  Thus,  in  trover,  the  value  of  the  property  at 
the  time  of  the  conversion,  if  it  has  not  been  restored  and 
accepted  by  the  plaintiff,  with  interest  on  that  amount,  is 
ordinarily  the  measure  of  damages.  But  if  the  plaintiff 
has  himself  recovered  the  property  or  it  has  been  restored 
to  him  and  accepted,  he  can  only  recover  for  the  actual 
injury  occasioned  by  the  conversion,  including  the  ex- 
penses of  the  recovery.  In  England  this  rule  was  sought 
to  be  extended.  Thus,  under  a  count  in  trover  for  the  con- 
version of  tools,  by  means  whereof  the  plaintiff  was  pre- 
vented from  working  at  his  trade  of  a  carpenter,  they  be- 
ing the  implements  of  his  trade,  it  was  held  that  the  spe- 
cial damage  directly  flowing  from  the  detention  of  his 
tools  was  recoverable.  But  in  the  United  States,  upon  con- 
sideration of  the  rule,  it  has  been  held  safer  to  adhere  to 
the  value  at  the  time  of  the  conversion,  with  interest  (1 
Green.  JSv.  §  276  ;  Sedgwick  Dam.  ch.  xix.  ;  Hurd  v.  Hub- 
bell,  26  Conn.  389). 

In  applying  the  principle  that  the  damages  to  be  re- 
covered must  always  be  the  natural  and  proximate  conse- 
quence of  the  act  complained  of  to  the  facts  of  (he  case  at 
bar,  it  will  be  found  that  the  damages  naturally  and  proxi- 
mately resulting  to  the  plaintiffs  as  lessees,  from  the 
wrongful  acts  of  the  defendants,  viz. :  the  taking  and  ap- 
propriating of  plaintiff's  easement  to  an  extent  inconsis- 
tent with,  and  therefore  in  excess  of,  the  ordinary  street 
uses,  consisted  in  the  diminution  of  the  rental  value  of 
the  premises,  in  the  condition  they  were  in,  during  the 
Vol.  XVHL— 22 
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unexpired  term  of  their  lease.  If,  upon  such  taking,  the 
plaintiffs  had  removed  from  the  premises  to  other  quarters 
suitable  to  their  business,  and  then  relet, the  premises  in 
question,  their  loss  would  have  been  the  difference  between 
what  they  received  by  jneans  of  the  reletting,  and  the 
rental  value  the  premises  would  have  had  for  the  unex- 
pired term,  in  the  condition  they  were  in,  but  for  the 
wrongful  acts  of  the  defendants.  By  remaining  on  the 
premises,  loss  to  business  may  have  ensued.  But  as  that 
could  have  beeii  avoided,  it  was  not  the  natural  and  proxi- 
mate, but  the  remote  result  of  defendant's  acta.  Thus  it 
will  be  seen  that  even  under  the  theory  that  the  defendants 
were  trespassers,  loss  of  business  is  not  a  legitimate  item 
of  damage  for  what  they  have  taken. 

Caro  v.  Metropolitan  Elevated  Railway  Co.  (48  Super. 
Ct,  138),  does  not  militate  against  these  views.  No  ques- 
tion as  to  the  measure  of  damages  was  involved  in  that 
case.  The  only  question  presented  was  whether  the  com- 
plaint, the  allegations  of  which  were  admitted  by  the  de- 
murrer, upon  its  face  showed  a  cause  of  action.  It  cer- 
tainly did.  But  the  case  is  further  distinguishable  from 
the  present  one  by  reason  of  the  fact  that  the  complaint 
charged  that  the  wrongful  acts  complained  of,  or  at  least 
some  of  them,  were  not  necessary  to,  or  incident  to,  the 
operation  of  the  road,  and  that  the  company  was  wholly 
insolvent. 

Having  reached  the  foregoing  conclusion,  it  must  be 
held,  as  a  necessary  corollary,  that  the  rulings  of  the 
learned  Chief  Judge  who  presided  at  the  trial,  to  the  effect 
that  for  the  failure  of  the  defendants  to  institute  proceed- 
ings of  condemnation,  they  were  trespassers  for  all  purposes 
and  as  such  liable  for  all  consequential,  as  well  as  direct, 
damages  ;  that  the  plaintiffs  could  recover  for  loss  of  busi- 
ness to  be  estimated  on  the  diminution  of  the  net  receipts  ; 
that  the  amount  expended  by  the  plaintiffs  in  improving 
the  premises  and  adapting  them  to  their  business,  might 
be  considered  by  the  jury  as  something  giving  character  (o 
the  business  and  its  capacity,  and  bearing  upon  the  profit- 
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able  use  of  the  basiness  ;  and  that  the  defendants  were  not 
entitled  to  show  that  the  rental  valae  of  plaintiffs'  premises 
had  not  been  diminished  by  the  construction  or  the  opera- 
tion of  the  road,  were  all  erroneous. 

The  conclusions  already  announced  call  for  a  new  trial, 
and  hence  I  might  stop  right  here.  Inasmuch,  however, 
as  upon  the  new  trial  some  additional  questions  will  again 
arise  which  were  involved  in  the  present  appeal,  it  is  prop- 
er that  the  most  important  ones  should  be  briefly  noticed. 

The  refusal  to  allow  the  defendants  to  show  that  great 
care  and  skill  were  observed  in  the  running  of  the  road, 
was  proper  under  the  theory  upon  which  the  action  was 
tried,  because  the  plaintiffs  did  not  claim  negligence.  If, 
however,  upon  the  new  trial,  in  the  examination  and  deter- 
mination of  the  question  how  far,  within  the  rules  laid 
down  by  me,  the  manner  in  which  the  road  was  operated, 
constituted  an  inconsistent  street  use,  it  should  become 
material  to  show  care  and  skill  in  the  operation,  the 
evidence  would  be  admissible  for  that  purpose  and  to  that 
extent. 

Evidence  as  to  improvements  made  by  the  plaintiffs 
during  the  term  of  their  lease,  and  as  to  their  interest 
therein,  is  admissable  in  so  far  as  it  bears  upon  the  condi- 
tion of  the  premises,  and  their  rental  value  in  the  condition 
they  were,  during  the  period  of  time  for  which  compensa- 
tion is  sought.  For  the  same  reason  and  purpose,  and  to 
the  same  extent,  evidence  is  admissible  which  shows  the 
uses  for  which  the  premises  were  rented  or  to  which  they 
could  have  been  put,  in  the  condition  they  were  in,  during 
the  same  period,  both  with  and  without  the  actionable 
acts  of  the  defendants.  But  these  limits  must  not  be  ex- 
ceeded. 

The  instruction  to  the  jury  that  the  plaintiffs  could  not 
recover  any  damages  subsequent  to  May  1,  1882,  at  which 
time  they  took  a  new  lease,  was  clearly  right.  They  were 
then  under  no  obligation  to  pay  further  rent,  and  when, 
then  and  there,  they  voluntarily  assumed  a  new  obligation 
with  knowledge  of  all  the  facts,  the  conclusion  is  inevitable 
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that  tliey  did  not  obligate  themselves  to  pay  any  more  than 
the  fair  rental  valne  of  the  premises  as  determined  by  the 
existence  and  operation  of  the  elevated  railway.  It  is  only 
where  a  second  lease  has  been  delivered  and  accepted  be- 
fore the  expiration  of  the  first,  and  before  the  taking  of  the 
property,  that  the  estate  in  the  premises  is  prolonged  in 
such  a  way  that  the  prolongation  is  to  be  considered  in  the 
compntation  of  damages  (Cobb  v.  City  of  Boston,  109  Mass. 
438). 

The  action  is  against  the  Metropolitan  Company  for 
building  the  road  and  operating  it  down  to  the  time  the 
Manhattan  Company  took  possession  under  the  lease,  and 
then  against  the  Metropolitan  Company  as  owner,  and  the 
Manhattan  Company  as  lessee,  jointly,  for  the  maintenance 
and  operation  of  the  road  subsequent  to  the  making  of  the 
lease.  Under  the  pleadings,  as  they  stand,  the  Manhattan 
Company  cannot  raise  the  objection  that  the  complaint, 
though  professing  to  set  forth  but  one  cause  of  action, 
really  contains  two  distinct  causes  of  action.  If  it  does, 
the  objection  might  have  been  taken  by  demurrer  {Oode^ 
§  488)  or  answer  (§  498),  and  as  it  was  not  thus  taken,  it 
was  waived  (§  499).  Moreover  the  cases  of  the  Chenango 
Bridge  Co.  z.  Lewis  (53  Barb.  112)  and  Irvine  v.  Wood  (51 
iV\  T.  224),  are  authorities  to  the  effect  that  both  builder 
and  user  of  an  unlawful  structure  may  be  held  jointly 
liable  as  owner  and  lessee.  The  most  the  Manhattan  Com- 
pany can  ask  is,  that  proper  discrimination  shall  be  made 
and  that  the  damages  shall  be  severed  and  separately 
assessed  (1  OreenL  JSv.  §  277»  and  cases  cited). 

There  are  other  questions  in  the  case  and  they  have  not 
escaped  attention.  They  are  not  referred  to,  however, 
bncause,  in  view  of  what  has  already  been  said,  they  have 
either  become  immaterial  or  can  be  readily  disposed  of 
hereafter. 

The  judgment  and  orders  appealed  from  should  be  sev- 
erally reversed  and  a  new  trial  ordered  with  costs  to  the 
appellants  to  abide  the  event. 

0' Gorman,  J.,  concurred. 
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Negligene&^faUing  of  dewUar-^fecU  and  inaufftdeney  of  maehinerjf^  notice 
of  through  knowledge  .of  agent. — Evidence, 

The  plaintiff  was  employed  by  tlie  defendants  to  run  an  elevator  in  their 
place  of  business,  and  while  so  engaged  the  chain  by  which  it  was  held 
broke,  apparently  without  cause,  and  the  car  fell,  whereby  plaintiff  was 
severely  injured,  to  recover  damages  for  which  injuries  this  action  was 
brought.  The  elevator  was  new,  and  was  made  by  competent  manufac- 
turers, upon  an  order  from  defendants  for  a  first-class  machine,  and  there 
was  evidence  showing  that  it  was  such,  and  in  all  respects  fitted  for  the 
work  for  which  it  ^as  made,  and  that  defendants  were  so  informed  by 
said  manufacturers,  upon  an  examination  made  by  them  at  defendant's 
request.  The  evidence  showed  that  defendant's  head -engineer,  who  had 
entire  charge  of  the  machinery  of  the  house,  stated  before  and  after  the 
happening  of  the  accident,  that  the  chain  was  not  strong  enough  for  the 
work  of  the  house.  At  the  time  of  the  accident  the  car  was  descending 
without  freight,  and  there  was  no  flaw  in  the  broken  link  of  the  chain* 
A  verdict  was  directed  for  defendants. 

HM^  error,  that  though  it  was  not  negligence  for  defendants  to  rely  on  the 
supposition  that  the  elevator  had  been  properly  constructed,  and  to  per- 
mit their  employees  to  use  it  without  examination,  yet  the  evidence  was 
such  as  to  raise,  for  the  consideration  of  the  jury,  questions  as  to  the  sufil- 
cient  strength  of  the  chain,  as  to  notice  to  defendants,  through  tho 
knowledge  of  its  agent,  the  head  engineer,  as  evidenced  by  his  said 
statements,  and  as  to  defendants'  negligence  in  using  the  chain  after  such 
notice. 

Bbdgwick,  Ch.  J.,  dissenting,  wrote  for  affirmance,  holding  that  as  there 
was  no  evidence  that  the  head  engineer  had  seen  any  signs  of  weakness, 
or  insufiSciency  in  the  chain,  unless  its  size  was  such  a  sign,  the  defend- 
ants can  only  be  charged  with  the  fact  that  the  head  engineer  had  the 
opinion  that  the  chain  was  too  light  for  the  work  of  the  house,  and  as 
against  that,  they  were  justified  in  relying  upon  the  opinion  of  the  makers 
of  the  elevator.    / 

As  bearing  on  the  question  of  defendants*  negligence,  plaintiff  offered  to 
show  that  immediately  after  the  accident,  the  chain  which  broke  was  re- 
placed by  a  larger  and  stronger  one  : — Hdd,  that  the  evidence  was  prop- 
erly excluded. 

One  of  defendant's  witnesses  was  asked  if  there  was  any  doubt  in  his  mind 
as  to  the  capacity  of  the  elevator  to  carry  any  weight  of  a  certain  kin<1  of 
iron  that  could  be  put  on  it,  which  was  objected  to  as  irrelevant  and  im- 
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material.    HM^  that  snch  an  objection,  not  touching  the  competency  of 
the  CTidence,  furnishes  no  ground  for  reversal. 

Before  Sedgwick,  Ch.  J.,  TsuAxand  O'Gobman,  J  J. 

D&dded  JuM  2,  1888. 

T^is  action  was  bronght  to  recover  damages  for  injaries 
sustained  by  the  plaintiff  through  the  negligence  of  Uie 
defendants.  It  was  tried  before  the  court  and  a  jury.  A 
verdict  was  directed  for  the  defendants.  From  the  judg- 
ment  entered  on  this  verdict  and  from  the  order  denying 
a  motion  for  a  new  trial  the  plaintiff  appeals  to  the  gen- 
eral term  of  this  court. 

The  evidence  is,  that  the  plaintiff  was  employed  by  the 
defendants,  to  run  an  elevator ;  that  while  he  was  running 
this  elevator  the  chain,  by  which  it  was  held,  broke,  and 
the  plaintiff  and  the  elevator  fell  into  a  cellar;  that  the 
chain  and  elevator  were  new  and  had  been  used  but  eight 
days,  and  that  the  chain  was  what  is  known  as  a  ^^  three- 
eighths"  chain.  At  the  time  of  the  accident  the  elevator  was 
going  down  empty  with  the  plaintiff  on  it. 

Further  facts  appear  in  the  opinions. 

0.  A.  IT.  BarUett  and  Franklin  BarUett^  for  appellant 

Henry  H.  Rice^  for  respondents. 

Tbuaz,  J.— The  plaintiff  endeavored  to  show  that 
immediately  affer  the  accident  the  broken  chain  was 
replaced  by  a  larger  and  stronger  one.  This  was  objected 
to  and  excluded.  To  this  ruling  the  plaintiff  duly  ex- 
cepted. This  evidence  was  properly  excluded.  It  did  not 
prove  or  tend  to  prove  that  the  defendants  were  negligent 
in  getting  or  in  using  the  chain  that  broke.  They  had  to 
get  another  chain  of  some  kind.  They  may  have  got  a 
larger  chain,  because  the  accident  showed  them  that  it 
would  be  safer  to  use  a  larger  chain  than  to  use  the  one 
they  were  using  ;  but  this  cannot  be  held  to  be  an  admis- 
sion by  the  defendants  that  they  knew  before  the  accident, 
that  the  chain  was  unsafe,  or  that  they  had  been  negligent 
in  selecting  the  chain,  or  that  they  had  not  used  due  care 
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in  ascertaining  whether  or  not  the  chain  was  ]arge  enough. 
Nor  is  it  an  admission  that  they  knew  that  the  chain  was 
not  strong  enongh  to  carry  the  elevator.  The  fact  in  issue 
was  the  negligence  of  the  defendants  at  or  before  the  acci- 
dent. This  evidence  did  not  tend  to  prove  the  existence  of 
that  fact.  The  plaintiff  has  cited  certain  authorities  for 
the  proposition  that  the  evidence  above  referred  to  should 
have  been  received  as  an  admission  by  the  defendants  that 
the  chain  in  use  was  not  large  enough.  Among  these  cases 
is  Paintor  v.  Northern  Central  R.  R.  Co.  (83  N.  T.  7).  An 
examination  of  the  printed  case  on  appeal,  shows  that  the 
evidence  was,  that  the  eye-bolt,  the  breaking  of  which 
caused  the  accident,  had  been  replaced  witli  a  larger  one. 
This  evidence  was  not  objected  to  nor  was  there  any  request 
made  in  respect  to  it.  It  was  submitted  to  the  jury,  and 
therefore  it  must  be  held  that  the  defendant^  conceded  that 
it  was  competent  evidence.  At  any  rate,  the  court  of 
appeals  was  not  called  upon  to  determine  whether  it  was  or 
was  not  competent  evidence.  There  was  other  proof  of  negli- 
gence on  the  part  of  the  defendant  and  the  court  of  appeals 
held  that  although  all  the  proof  of  negligence  on  the  part  of 
the  defendant  was  slight,  it  was  properly  submitted  to  the 
jury.  The  court  of  appeals  have  held  that  evidence  of  a 
character  similar  to  the  evidence  offered  in  this  case  was 
properly  excluded  (Dougau  tj.  Champlain  Transportation 
Co.,  56  N.  r.  1 ;  Baird  v.  Daly,  68  Id.  547;  Dale  v.  Del. 
L.  &  W.  R.  R.  Co.,  73  Id.  472). 

One  of  the  defendants'  witnesses  was  asked  whether 
there  was  any  doubt  whatever  in  his  mind  as  to  the 
capacity  of  the  elevator  to  carry  up  any  weight  of  that 
kind  of  iron  that  could  be  put  upon  it.  This  was  objected 
to  as  immaterial  and  irrelevant,  the  objection  was  overruled 
and  the  plaintiff  excepted.  The  objection  made  was  not 
that  the  opinion  of  the  witness  was  incompetent,  but 
merely  that  the  evidence  was  immaterial.  This  objection 
furnishes  no  ground  for  reversal  (Ward  v.  Kili)atrick,  85 
N.  T.  416). 

The  defendants  did  not  undertake  to  build  the  elevator 
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in  qaestion  themselves,  or  by  their  servants,  bat  they 
made  a  contract  to  construct  it  with  Otis  Brothers,  by 
whom  it  was  constructed  for  a  gross  sum.  The  experience 
of  Otis  Brothers  in  constructing  elevators  was  very  large. 
They  had  been  employed  by  the  defendants  before.  The 
contract  under  which  this  elevator  was  constructed,  pro- 
vided for  the  construction  of  a  first-class  elevator.  There 
is  no  evidence  upon  which  to  base  any  allegation  of  in- 
competency on  the  part  of  Otis  Brothers,  nor  any  chaige 
of  negligence  on  the  part  of  defendants  in  selecting  them 
to  construct  the  elevator,  and  it  was  not  negligence  for  the 
defendants  to  rely  upon  the  supposition  that  the  elevator 
had  been  properly  constructed  and  to  permit  their  em- 
ployees to  use  it  without  examination.  All  that  such  ex- 
amination would  have  disclosed  would  l)|ive  been  that  the 
chain  appeared  light,  but  even  in  that  event,  it  would  not 
be  negligence  for  the  defendants  to  rely  upon  the  judgment 
of  Otis  Brothers,  that  the  chain  was  strong  enough  to  carry 
the  weight  which  it  was  expected  it  would  be  obliged  to 
carry.  There  was  no  error  committed  in  directing  a  ver- 
dict for  the  defendants,  unless  there  is  evidence  that  the 
defendant  knew  that  the  chain  was  not  strong  enough  to 
do  the  work  required  of  it,  and  that  this  lack  of  strength 
was  the  cause  of  the  accident.  There  is  no  evidence  that 
either  of  the  defendants  had  personal  knowledge  that  the 
chain  that  broke  was  too  light,  but  there  is  evidence  that 
Mr.  Denning,  who  was  manager  of  the  store  where  the  acci- 
dent happened,  but  who  had  nothing  whatever  to  do  with 
the  construction  or  management  of  the  elevator  had  been 
told  by  Mr.  Bond,  who  was  the  head  engineer,  and  who 
had  entire  charge  ''of  all  the  machinery  and  elevators  in  the 
building,  that  the  chain  was  too  light  for  the  work  of  this 
house,"  a  short  time  before  the  accident.  It  was  also 
proved,  without  objection,  that  Mr.  Bond  had  said  imme- 
diately after  the  accident,  ''Now,  Denning,  I  knew  that 
chain  from  the  first  day  was  not  strong  enough  for  the 
car,"  and  "that  is  the  chain  I  had  been  repeatedly  at  Mr. 
Denning  about  being  too  light  for  its  work."     Although 


DELANEY  v.   HILTON.  845 

Opinion  of  Tbuaz,  J. 


this  testimony  was  received  without  objection,  yet  I  am 
of  the  opinion  that  it  whs  not  evidence  of  the  fact  that 
Bond  had  given  the  defendants  or  their  superintendent 
notice  of  the  fact  that  the  chain  was  too  light  for  its 
work.  Neither  was  it  admissible  as  part  of  the  res  gestcB 
(Luby  T).  H.  R.  R.  R.  Co.  UN.  T.  131 ;  Whitaker  v.  Eighth 
•Av.  R.  R.Co.,  51  lb.  295 ;  Hamilton  v.  N.  Y.  C.  R.  R.  Co.,  61 
Id.  100 ;  First  Nat.  Bank  v.  Ocean  National  Bank,  60  lb. 
297 ;  Purst  v.  Second  Ave.  R.  R.  Co.,  72  lb.  642).  And 
the  omission  to  object  to  this  testimony  was  not  a  conces- 
sion that  it  was  competent  (Hamilton  v.  N.  Y.  C.  R.  R.  Co., 
supra). 

It  was  po  part  of  Denning' s  duty  to  keep  the  elevator  in 
repair,  or  to  guard  against  the  consequences  of  any  defects 
or  weakness  therein.  And  therefore  notice  to  Denning 
was  not  notice  to  the  defendants. 

I  am  of  the  opinion,  however,  that  the  admission  of 
Bond,  whose  duty  it  was,  as  head  engineer  in  charge  of  all 
the  machinery  and  elevators,  to  guard  against  the  injurious 
consequences  of  any  defects  or  weakness  therein,  was 
competent  evidence  to  prove  notice  to  Bond,  and  that  notice 
to  Bond  was  notice  to  the  defendants  (Thompson  Neg.  994, 
and  cases  there  cited). 

It  would  be  competent  to  prove  that  a  thiid  person  had 
notified  him  of  the  fact  and  it  is  more  satisfactory  to  prove ' 
that  he  admitted  that  he  knew  of  the  fact  (Chapman  t. 
Erie  Railway  Co.,  65  N.  T.  684). 

If  it  be  the  fact  that  the  chain  broke  because  it  was  too 
light,  this  notice  to  the  defendants  was  sufiScient  to  put  a  pru- 
dent man  on  inquiry,  and  as  there  is  no  evidence  in  the 
case  that  they  made  any  inquiry,  the  jury  would  havel;)een 
authorized  in  finding,  had  the  case  been  left  with  them, 
that  the  defendants  were  negligent  in  using  the  chain  as 
they  did  use  it. 

It  therefore  remains  to  be  considered  whether  the  chain 
did  or  did  not  break  because  it  was  too  light  for  the  work 
of  the  house.    There  is  no  evidence  that  it  did  any  more 
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than  the  work  of  the  lioase  and  the  inference  to  be  drawn 
from  the  evidence  is,  that  it  did  anly  the  work  of  the  house, 
for  the  plaintiff  testified  that  he  carried  sach  loads  as  Bond, 
who  knew  of  the  defect,  told  him  to  carry.  An  examina* 
tion  of  the  link  which  broke,  showed  that  it  was  a  soond 
link.  The  plaintiff  testified  that  he  had  carried  only  such 
loads  as  he  had  been  told  by  Bond  to  carry,  and  that  be 
had  never  known  the  elevator  to  catch  except  once  when  it 
had  on  a  large  bag  of  waste  paper,  when  he  lowered  the 
elevator  and  changed  the  position  of  the  bags,  and  that 
afterwards  it  ran  smoothly  and  without  any  hitch  or  inte^ 
ruprion.  This  evidence  would  warrant  the  jury  in  finding 
that  there  was  no  defect,  or  flaw,  in  the  chain,  and  that  it 
broke  because  it  was  to  light  for  its  work. 

The  court  should  have  left  it  to  the  jury  to  determine 
the  following  questions: 

First  Did  the  defendants  have  notice  before  the  acci- 
dent of  any  defect  or  weakness  in  the  chains  % 

Second.  Did  the  chain  break  because  of  this  weak- 
ness f 

Third.  Were  the  defendants  negligent  in  using  the 
chain,  under  all  the  circumstances  of  the  case,  after  such 
notice  ? 

The  judgment  and  order  appealed  from  are  reversed,  and 
a  new  trial  is  ordered  with  costs  to  the  appellant  to  abide 
the  event. 

0' Gorman,  J.— [Concurring.]— The  validity  of  plaintiff's 
claim  to  recover  damages  in  this  action  depends  on  the 
question  whether  or  not  the  defendants  were  guilty  of  neg- 
ligence which  caused  the  injuries  complained  of.  The  gist 
of  the  action  is  negligence,  and  the  burden  of  proving  the 
negligence  of  the  defendants  rests  on  the  plaintiff. 

At  the^close  of  the  plaintiff's  case;  a  motion  was  made 
on  behalf  of  the  defendants  fpr  the  dismissal  of  the  com- 
plaint. This  motion  was  denied.  At  the  close  of  the 
whole  case,  a  motion  was  made  on  behalf  of  the  defendants 
that  the  court  should  instruct  the  jury  to  render  a  verdict 
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for  the  defendants.  This  application  was  granted  and  the 
jury  rendered  a  verdict  -lor  the  defense.  The  plaintiff's 
counsel  excepted  and  moved,  for  a  new  trial  which  motion 
was  denied. 

The  inquiry  now  is  whether,  to  use  the  language  of  the 
learned  trial  judge,  on  the  whole  case  and  considering  the 
evidence  in  the  light  most  favorable  to  the  plaintiff,  and 
giving  him  all  the  inferences  which  might  be  reasonably 
drawn  to  his  advantage,  a  jury  would  be  justified  in  render- 
ing a  verdict  in  his  favor.  The  evidence  thus  considered 
showed  this  state  of  facts.  The  defendants,  proprietors  of 
a  well-known  dry -goods  house  on  Broadway,  had  for  many 
years  before  September,  1876,  employed  the  plaintiff  in 
operating  their  elevators.  Some  time  in  August,  1876,  they 
had  cause  to  be  constructed  and  put  up  in  their  store,  an 
elevator,  for  the  purpose  of  carrying  their  goods  from  the 
cellar  to  the  sidewalk,  a  distance  of  about  twenty  feet.  This 
elevator  was  constructed  and  put  in. its  place  by  competent 
manufacturers,  and  was  considered  by  witnesses  for  the  de- 
fendants, who  had  sufficient  acquaintance  with  elevators  of 
the  kind,  to  be  remarkably  strong  and  sufficient  to  carry 
any  weight  that  the  defendants  had  reason  to  put  on  it  and 
could  not  be  loaded  sufficiently  to  suffer  injury  in  caiTying 
the  goods  in  which  the  defendants  dealt.  Witnesses  were 
not  agreed  in  opinion  as  to  the  precise  weight  which  the 
elevator  was  capable  of  cafrying — one  witness  stating  it  as 
one  ton,  while  others  placed  its  capacity  as  high  as  five  or 
six  tons.  The  plaintiff  was  employed  to  operate  this  ele- 
vator by  Mr.  Denning,  who  was  the  general  superintendent 
of  the  defendants,  with  power  to  employ  and  discharge  the 
defendant's  servants  and  to  assign  to  them  tl^eir  duties. 
The  duty  assigned  by  him  to  the  plaintiff  was  to  stand  on 
the  elevator  car  to  manage  and  guide  it  and  to  load  it  in 
the  cellar  and  to  help  to  unload  it  on  the  sidewalk.  He 
had  to  be  on  the  elevator,  going  up  and  down.  For  eight 
days,  the  plaintiff  had  thus  operated  this  elevator,  without 
any  mishap ;  during  that  time,  it  ran  smoothly  without  hitch 
or  interruption  in  the  machinery,  and  nothing  attracted 
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his  attention  or  gave  warning  that  there  was  any  danger 
to  be  apprehended.  On  the  morning  of  the  eighth  of  Sep- 
tember, 1876,  at  about  twenty  minates  to  eight,  the  plaint- 
iff had  bronght  np  in  the  car  of  the  elevator,  two  loads  of 
flannel  and  one  case  of  linen,  and  was  descending  in  the 
car,  which  then  carried  no  other  freight,  when  one  of  the 
chains  sustaining  the  elevator  broke,  the  elevator  fell  into 
the  cellar  and  serions  injary  to  the  plaintiff  was  the  result. 
On  one  occasion,  before  the  elevator  had  begun  to  run,  Mr. 
Denning  was  near  the  elevator,  in  company  with  Mr. Bond, 
who  was  the  chief  engineer  of  the  defendants  and  had  en- 
tire charge  of  all  the  machinery  and  elevators  in  their  store 
and  in  speaking  of  this  elevator  to  Denning,  Bond  said 
'^  that  chain  is  too  light  for  the  work  of  this  house/'  The 
chain  was  three-eighths  of  an  inch  in  diameter  at  the  time 
of  the  accident.  Immediately  after  the  accident,  while  the 
chains  were  still  vibrating,  Bond  came  up  and  was  heard 
to  say,  ''  That  is  the  chain  that  I  have  been  repeatedly  at 
Mr.  Denning  for  being  too  light  for  its  work."  Bond  was 
not  living  at  the  time  of  the  trial.  It  is  in  evidence  that 
Bond  then  also  said  to  Denning,  who  came  to  the  scene  of 
the  accident  at  nearly  the  same  time  as  himself :  ''  I  knew 
that  chain,  from  the  first  day,  was  not  strong  enough  for  the 
car.  I  cautioned  yon  about  it,  and  now  you  see  the  conse- 
quence.'^ Some  old  iron  was  in  the  cellar,  which  the  de- 
fendants desired  to  sell.  This,  by  the  instructions  of  the 
defendants,  was  carried  up  in  this  elevator  car.  Bond 
directed  the  plaintiff  what  load  was  proper,  and  plaintiff 
followed  his  directions.  The  elevator  never  caught  hot 
once  when  plaintiff  was  taking  up  a  large  bag  of  waste 
paper,  and  he  then  lowered  the  elevator,  changed  it^  posi* 
tion  and  carried  the  paper  up  all  right.  A  witness  for  the 
defense  testified  that  he  examined  the.  elevator  immediately 
after  the  time  of  the  accident,  that  he  saw  one  of  the  links 
of  the  chain  on  one  corner  broken,  the  machinery  was  all 
right  and  in  good  order;  there  was  no  flaw  in  the  link; 
the  iron  was  strong.  He  saw  a  mark  where  something  had 
been  jammed  between  the  elevator  and  the  iron  beam  cov- 
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ered  with  tin.  This,  in  the  opinion  of  the  witness,  indi- 
cated such  a  jam  of  the  elevator  as  would  explain  or  ac- 
count for  the  breaking  of  the  link. 

Plaintiffs  counsel  offered  evidence  to  prove  that  imme-  , 
diately  after  the  accident,  repairs  were  made  by  defendants 
to  the  elevator,  and  a  chain  was  substituted  stronger  than 
that  which  had  broken.     This  evidence  was  not  admitted. 

The  evidence  does  not  disclose  with  clearness  what  was 
the  immediate  cause  of  the  breaking  of  this  chain  at  the 
moment  when  it  did  break,  and  inquiry  on  that  subject 
must  depend  on  such  inferences  as  may  reasonably  be 
derived  from  the  evidence.  On  the  one  hand  it  might  be 
inferred  that  the  chain,  if  it  were,  as  Bond  said  it  was,  too 
slight  in  the  beginning,  became  more  and  more  enfeebled 
by  the  wear  and  tear  of  eight  days'  use,  until  the  moment 
of  the  accident  when  it  broke  ;  while  on  the  other  hand,  it 
might  perhaps  be  questioned  whether  the  mark  indicating 
the  jamming  of  the  elevator  did  not  tend  to  prove  some 
negligence  in  loading  the  elevator  which  might  have  led  to 
the  accident.  But  these  were  questions  of  fact,  as  to  the 
conflict  of  evidence  and  the  comparative  weight  to  be 
attached  to  evidence,  which  properly  came  within  the  pro- 
vince of  the  jury  ;  and  if  a  jury  had  found  a  verdict  for  the 
plaintiff  on  the  evidence,  a  court  would  not  have  been  jus- 
tified in  setting  that  verdict  aside. 

Recent  authoritative  judicial  decisions  have  made  the 
rules  of  law,  as  applicable  to  this  case,  com pamtively  clear. 
The  master  is  bound  to  use  ordinary  care,  vigilance  and 
caution,  in  providing  for  his  servant,  machinery  competent, 
su£9cient  and  safe  in  its  construction,  and  he  is  also  bound 
to  use  the  same  degree  of  care  in  maintaining  the  machinery 
in  such  condition  of  competency  and  8af«ty  ;  and  if  the 
master  knows,  or  by  ordinary  care  could  have  known,  of 
any  defect  or  insufficiency  in  the  machinery  tending  to 
cause  danger  to  his  servant,  and  fails  to  correct  the  defect, 
or  to  give  his  servant  timely  warning  of  his  danger,  he  is 
legally  responsible  to  his  servant  for  any  disaster  that  may 
ensue. 
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Acts  which  the  master,  as  snch,  is  boand  to  perform  for 
|he  safety  and  protection  of  the  employees,  cannot  be  dele- 
gated so  as  to  exonerate  him  from  liability  to  a  servant  who 
is  injured  by  the  omission  to  perform  that  act  or  duty,  or 
by  its  negligent  performance,  whether  the  nonfeasance  or 
misfeasance  is  that  of  a  subordinate  or  inferior  agent  to 
whom  the  doing  of  the  act  has  been  committed,  or  on  whom 
it  has  properly  devolved  (Fuller  v.  Jewett,  80  iT.  Tl  62 ; 
Flike  V.  Boston  R.  R.,  53  Id.  649  ;  Malonei?.  Hathaway,  64 
Id.  6;  Hough  v.  Texas  R.  R.,  100  U.  S.  [10  Oiio'\  217). 
The  servant  is  justified  in  presuming  that  these  duties  on 
the  part  of  the  master  have  been  duly  performed,  and  fail- 
ure of  the  master  to  perform  these  duties  is  not  one  of  the^ 
ordinary  risks  of  the  business  which  the  servant  is  by  law 
presumed  to  accept.  On  the  other  hand,  if  the  servant  had 
as  good  means  to  detect  the  existence  of  a  dangerous  defect 
or  insufficiency  in  the  machine,  as  the  master  had  ;  if  the 
defect  was  obvious,  or  could  by  ordinary  care  have  been 
discerned,  and  if  the  servant  continue  in  the  employment 
without  objection  or  remonstrance,  then  the  servant  is  pre- 
sumed to  have  accepted  the  extraordinary  risk  and  is  him- 
self responsible  for  the  consequence  (Laning  v.  R  R.,  49 
N.  F.  632-634).  The  servant  is  not  chargeable  with  knowl- 
edge of  latent  defects,  but  only  with  knowledge  of  such  as 
are  obvious  (De  Forrest  v.  Jewett,  88  N.  T.  264,  268). 

There  is  no  evidence  in  the  case  at  bar  that  the  insuffi- 
ciency of  the  chain  was  obvious,  but  knowledge  of  its  in- 
sufficiency for  the  work  of  the  house  was  communicated  by 
Bond,  the  chief  engineer,  to  Denning,  the  defendants'  super- 
intendent ;  and  for  the  purposes  of  this  contention,  Bond's 
knowledge  must  be  held  to  be  the  knowledge  of  the  defend- 
ants (B  ickner  v.  R.  R.,  2  Lans.  506 ;  aflfg  49  N.  T.  672; 
Laning  v.  R.  R.,  49  If.  T.  621).  And  the  negligence  of 
these  agents  of  the  defendants  to  act  upon  their  knowledge 
for  the  protection  of  the  plaintiff,  must  be  regarded  as  the 
negligence  of  the  defendants  (Laning  v.  R.  R.,  49  N.  T. 
632-3  ;  Fuller  «.  Jewett,  80  Id.  46 ;  Hough  v.  Texas  R.  R, 
100  U.  &  217)- 
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The  question  whether  plaintiff  could  himself  by  ordi- 
nary care  have  detected  the  insufficiency  of  the  chain  and 
also  whether  his  own  negligence  to  use  such  care  contri- 
buted to  the  account  were  questions  of  fact  within  the  pro- 
vince of  the  jury  to  consider  (Payne  v.  R.  R.,  83  N.  T.  574). 

The  following  decisions  of  the  court  of  appeals  have 
been  cited  as  bearing  on  this  case :  In  De  Graffe  v,  N.  Y. 
Central  R.  R.  (76  iV:  T.  128-9),  it  was  proved  that  a  brake 
chain  was  made  of  the  best  material  and  would  bear  a 
strain  of  six  times  the  amount  of  the  power  applied.  The 
court  of  appeals  hold  that  from  that  evidence  and  the  fact 
that  the  chain  did  break,  although  the  evidence  was  far 
from  conclusive^  yet  the  case  was  rightly  submitted  to  the 
jury  and  the  jury  was  justified  in  concluding  that  there  was 
some  weakness  or  defect  in  the  chain.  A  more  recent 
decision,  Dillon  v.  R.  R.  (48  Super,  CL  283),  seems  to  adopt 
the  same  principle.  There  it  was  held  that  the  mere  fact 
of  the  falling  of  a  floor  loaded  with  oats  was  evidence  to  go 
to  the  jury  of  a  defect  in  its  construction  (see  also  Mullen 
V.  St.  John,  67  N.  T.  667). 

In  the  case  at  bar,  the  jury  would  have  had  for  their 
consideration,  if  the  case  had  been  submitted  to  them,  the 
additional  fact,  that  the  chief  engineer  of  the  defendants 
had  communicated  to  them  his  opinion  that  the  chain  was 
too  slight  for  the  work  of  the  house  and  in  what  he  said 
immediately  after  the  accident,  attributed  the  accident  to 
that  cause. 

The  judgment  is  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

Sedgwick,  Ch.  J.— [Dissenting.]— I  agree  with  Judge 
Truax  in  all  matters  discussed  by  him,  excepting  that  I 
am  of  opinion  that  there  was  ho  evidence  that  there  was 
any  negligence  of  defendants  in  respect  to  the  elevator  or 
chain  (De  Graff  c.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  76  N.  T. 
126). 

The  defendants  had  incontrovertibly  proved  that  they 
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had  UBed  due  diligence  in  procuring  a  skilled  man  to  con* 
struct  the  elevator.  The  only  piece  of  evidence  that  is  re- 
ferred to,  to  show  that  the  defendants  bad  notice  that  there 
was  a  defect,  in  fact,  is  a  declaration  of  an  engineer  who 
was  to,  and  afterwards  did,  run  the  elevator.  He  said 
*'  that  chain  is  too  light  for  the  work  of  this  house."  It  i^ 
said  that  this  shows  knowledge  on  his  part,  that  the  chain 
was  too  light,  if  such  were  the  fact,  and  that  as  he  was  de- 
fendant^ s  agent,  the  knowledge  is  imputed  to  the  defend- 
ants. This  declaration  shows  no  knowledge  as  to  a  defect 
in  the  chain,  although  it  may  show  that  be  had  an  opinion, 
from  the  appearance  of  the  chain,  that  it  was  too  light  for 
the  work  of  the  house.  Assume  that  the  defendants  are 
intended  to  have  the  opinion  that  their  agent  is  supposed 
to  have, — or  indeed  that  they  bad,  of  themselves,  such  an 
opinion, — what  proof  is  there  that  they  did  not  do  what 
was  required  by  the  law  to  be  done,  in  consequence  of  its 
existence  ?  There  is  no  proof  that  they  did  not  do  all  that 
could  be  done.  No  negligence  is  to  be  presumed.  They, 
as  the  proof  incontrovertibly  shows,  procured  a  man  of 
special  experience  and*skill,  and  made  such  communication 
to  him  that  he  used  this  chain,  and  he  testifies  that  each 
chain  would  lift  3,000  pounds  ;  that  is,  that  the  four  chains 
would  support  four  times  the  weight  which  was  expected 
to  be  carried  upon  the  elevator.  Such  was  his  opinion,  as 
against  the  opinion  of  Bond.  It  seems  to  me,  it  does  not 
tend  to  show  negligence,  if  the  defendants  relied  upon  the 
judgment  of  the  maker  of  the  elevator  rather  than  upon 
their  own  or  Bond's  judgment. 

The  evidence  does  not  present  tome  any  proof  that  the 
chain  was,  in  fact,  what  Bond  said  he  thought  it  was,  that 
is,  too  light  for  the  work  of  the  house.  It  cannot  be  that  the 
work  of  the  house,  as  thus  used,  means  the  first  load  or  the 
loads  of  eight  days.  It  means  the  work  for  an  indefinitely 
long  time.  It  in  reality  implies  that  it  may  be  sufficient 
for  some  time,  or  a  short  time,  but  not  for  a  long  time. 
And  the  fact  that  it  broke  when  it  did,  indicates  that  the 
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breaking  was  not  due  to  what  appeared  to  Bond  to  be  a  de- 
ficiency. 

Bat  the  evidence  shows  that  Bond  was  not  defendant's 
agent  in  respect  to  matters  connected  with  the  elevator,  at 
the  time  he  made  the  remark.  The  evidence  clearly  shows 
that  he  had  nothing  to  do  with  the  elevator  at  that  time. 
Mr.  Hilton  had  the  affair  in  his  own  charge  entirely.  He 
had  interviews  with  the  maker,  had  given  the  instrnctions, 
had  made  the  contract,  had  not  called  on  Bond  for  any  ser- 
vice, and  had  not  put  him  in  charge  of  the  elevator.  The 
elevator  had  mn  eight  days  when  the  accident  happened 
on  September  8.  The  conversation  was  in  the  latter  part 
of  Angnst,  and  before  it  was  started  and  run.  As  Bond 
had  no  service  in  connection  with  the  making  of  the  eleva- 
tor, or  in  its  running,  he  was  not  such  an  agent  of  the  de- 
fendants that  a  remark  he  made  constitutes  notice  to  the 
defendants,  or  implies  knowledge  on  their  part. 

I  think  that  the  judgment  should  be  affirmed,  with 
'costs. 


Before  Sedowiok,  Gh.  J.,  Tbitaz  and  O'GtoBitor,  JJ. 

.  IheieM  May  5,  18S4. 

Re-argument  of  appeal.    The  former  appeal  was  heard 
in  January,  and  was  decided  in  June,  1888. 

Olifford  A.  H.  BartleUj  for  appellant 

Horace  Hussdlj  for  respondents. 

By  the  Coubt.— Tbuax,  J.— The  respondents  contend 
on  this  re-argument,  that  ''  the  chain  broke,  not  because  it 
was  not  strong  enough  for  the  use  for  which  it  was  in- 
tended, but  because  of  improper  use  by  the  plaintiff,  or 
some  other  person,  without  the  knowledge  of  the  defend- 
ants." This  point  was  considered  on  the  former  appeaL 
We  then  came  to  the  conclusion  that  the  evidence  would 
warrant  the  jury  in  finding  that  the  chain  broke  because  It 
Tokxyni— ts 
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was  too  light  for  its  work,  and  nor  because  the  elevator  had 
been  improperly  loaded  or  ased.  We  see  no  reason  n» 
change  the  conclusion  that  we  then  came  to. 

The  respondents  also  contend  that  they  are  not  liable, 
^^  because  they  did  not  build  the  elevator  themselves,  but 
purchased  it  and  its  appliances  of  independent  contractors 
of  skill  and  repute."  Undoubtedly  the  defendants  had 
the  right  to  rely  to  some  extent  upon  the  judgment  and 
skill  of  the  roanufactnrei*s  from  whom  they  bought  the 
elevator.  That  it  was  purchased  from  a  firm  skilled  in 
the  manufacture  of  elevators  was  a  fact  that  tended  to  ex- 
cuse the  defendants,  but  it  was  not  of  itself  a  conclusiTe 
justification,  under  the  circumstances  disclosed  on  the  trial. 
We  did  not  hold  that  the  defendants  were  negligent  in  pur- 
chasing the  elevator.  We  held  that,  whether  they  were  or 
were  not  negligent  in  using  the  elevator  after  they  had  re- 
ceived notice  that  it  *' was  too  light  for  the  work  of  the 
house,"  was  a  question  of  fact  that  should  have  been  sub- 
mitted to  the  jury.  This  notice  we  then  considered,  and 
now  consider,  sufficient  to  put  a  i>rudent  man  upon  bis 
guard.  It^was  as  particular  as  the  notice  in  Rain  v.  Smith 
(89  N.  T.  375),  that  *'  the  old  jigger  was  played  out/' 
which  the  court  of  appeals  said  was  direct  notice  that  ''a 
new  jigger  was  needed."  In  Ford  v.  Fitchburg  R.  Co.  (110 
Mass.  240),  the  defendant  was  notified  ''  that  the  engine  was 
not  a  proper  one  to  run  the  train  with  ;"  and  in  Hnddleston 
V.  Lowell  Machine  Co.  (106  Id.  282),  the  defendant  was 
notified  '^  that  the  floor  was  decayed,  and  ought  to  be  seen 
to  and  fixed,"  and  it  was  held  that  these  notices  were  suffi- 
cient to  put  the  defendants  on  their  guard. 

This  case  is  to  be  distinguished  from  Malone  v.  Hatha- 
way (64  N.  T.  6),  and  Devlin  v.  Smith  (89/(£.  470),  because  in 
those  cases  there. was  no  evidence  that  the  defendants  knew, 
or  ought  to  have  known,  of  any  defect  in  the  posts  that 
held  the  wash-tub,  or  in  the  scaffold. 

The  defendants  also  contend  that  Bond's  negligence  was 
not  their  negligence.    The  evidence  shows  that  Bond  was 
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the  "  head  engineer,"  that  "  he  had  entire  charge  of  all  the 
machinery,"  and  that  "there  was  not  a  steam  pipe  or 
boiler  or  any  machinery  in  the  house  he  had  not  chnrge  of." 
What  is  the  meaning  of  the  word  ''charge ?"  Smith  in  his 
work  on  synonyms  says  tl«at  it  "denotes  delegated  care 
nnder  circumstances  of  responsibility."  It  means  that  the 
defendants  delegated  to  Bond  the  exercise  of  that  care  to 
the  plaintiff  that  the  law  imposed  upon  them.  This,  evi- 
dently, is  the  understanding  that  Mr.  Denning  had  of  Bond's 
duties,  for  he  testified  that  the  whole  building  was  in  his 
(Denning' s)  charge,  but  that  he  had  no  power  or  responsi- 
bility whatever  in  reference  to  the  construction  of  the 
building,  and  then  added,  "Mr,  Bond,  the  chief  engineer, 
had  charge  of  the  machinery  in  the  building,"  thus  plac- 
ing his  lack  of  power  and  responsibility  in  reference  to  the 
construction  of  the  building  in  opposition  to  Bond's  charge 
of  the  machinery.  Judge  Hilton  sought  to  contradict  this 
evidence  by  saying  that  the  construction  of  buildings  and 
the  supply  of  necessary  apparatus  came  under  his  charge. 
If  by  this  statement  he  meant  to  say  that  he  retained  the 
general  control  and  supervision  of  the  machinery,  then  it 
raised  a  question  of  fact  that  should  have  been  submitted 
to  the  jury.  If,  said  the  court  of  appeals  in  Malone  v. 
Hathaway,  "if  it  was  claimed  that  the  defendants  had 
transferred  the  charge  and  direction  of  any  branch  of  the 
busines  and  their  duties  upon  him"  (a  servant)  "  it  would 
have  been  a  proper  question  for  the  jury." 

In  Corcoran  v.  Hal  brook  (69  N.  Y.  617),  the  agent  for 
whose  negligence  the  defendants  were  liable  had  "general 
charge  of  the  mill  and  machinery." 

We  are  of  the  opinion  that  the  words  ''  Bond  had  entire 
charge  of  the  machinery  "  mean  that  the  defendants  had 
delegated  to  Bond  the  duty  of  repairing  defective  machin- 
ery or  of  putting  new  machinery  in  its  place,  a  duty  that 
the  defendants  owed  to  the  plaintiff,  and  that  therefore, 
notice  to  Bond  was  notice  to  the  defendants. 

The  judgment  and  order  appealed  from  are  reyened  and 
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a  new  trial  is  ordered  with  costs  of  this  aigament  to  plain- 
tiff. 

O' Gorman,  J.,  ooncnrred.  • 

Sedgwick,  Ch.  J. — [Dissenting.]— The  testimony  shows 
that  the  defendants  secured  the  services  of  men  of  great 
skill  and  experience,  to  build  the  elevator.  They  selected 
the  chain.  The  testimony  of  one  of  them  gives  the  partic- 
ulars as  to  the  means  of  estimating  the  sufficiency  of  the 
chain. 

Whether  or  not,  a  chain  is  strong  enough  for  the  con- 
tingencies of  a  proposed  service,  is  not  a  matter  of  simple 
apprehension.  It  involves  peculiar  knowledge  and  the  ap- 
plication of  scientific  principles. 

The  engineer,  who  had  charge  of  the  machinery  of  the 
defendants,  is  testified  by  some  witnesses  to  have  said  on  an 
occasion  before  the  accident,  ^^  That  chain  is  too  light  for 
the  work  of  the  house,"  and  immediately  after  the  accident, 
^^I  knew  that  the  chain  was  too  light  for  the  work  of  the 
house,"  or,  "not  strong  enough." 

There  is  no  evidence  that  the  engineer  had  seen  any  sign 
of  weakness  or  insufficiency  of  the  chain,  unless  its  size 
was  such  a  sign.  The  only  fact  he  knew  was  that  it  was 
a  three-eighths  chain.  At  the  most  then,  he  judged  or  be 
had  an  opinion,  not  to  say  he  guessed,  that  the  chain  was 
too  light.  In  considering  testimony  as  to  its  tendency  to 
prove  negligence,  if  a  favorable  construction  for  a  defendant 
is  equally  admissible  with  one  unfavorable,  the  former  is  to 
be  made. 

At  the  most,  the  defendants  are  to  be  charged  with  what 
was  the  fact,  viz.,  that  the  engineer  had  the  opinion  that 
has  been  referred  to.  What  would  be  the  duty  of  a  mas- 
ter who  knew  that  his  engineer  had  such  an  opinion !  It 
could  not  be  other  than  to  obtain  'the  opinion  of  the  men 
best  qualified  to  judge  of  such  a  matter.  This  the  defend- 
ants had  already  done.  They  had  taken  precautions 
which  showed  due  care  on  their  part.    To  call  upon  them 
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to  repeat  them  because  of  an  opinion  impnted  to  them, 
would  seem  to  be  a  form  only. 

What  questions  could  be  left  to  a  jury  on  these  facts  i 
None  more  favorable  to  the  plaintiff,  than  whether  the  de- 
fendants, according  to  the  facts  of  the  case.,  should  have 
relied  upon  the  opinion  of  the  engineer  rather  that  that  of 
the  exx)ert8.  There  is  no  fact  to  show  that  the  engineer's 
opinion  should  have  had  the  more  weight.  The  case  shows 
it  was  more  prudent  to  take  the  judgment  of  the  men  of 
the  greater  skill  and  experience.  Any  other  conclusion 
would  make  the  engineer  the  final  judge.  To  leave  the 
question  to  the  jury  when  there  was  no  fact  to  guide  them, 
would  put  it  within  their  power  to  find  a  verdict  without 
any  support,  against  the  rule  that  the  preponderance  of 
the  testimony  must  be  for  the  plaintiff  to  justify  a  verdict 
against  the  defendant. 


HERMAN   ROSENBERG,  bt  al.,  Respondents,  v, 
HUGO  BLOCK,  et  al.,  Appellants.  i 

special  part7i0rahip--pleadin{i^ — aeUon  by — courUerdaim  agaimt  general  partnsr 

in. — Estoppel. 

Where  a  person  purchases  goods  from  one  doing  business  ostensibly  in  his 
own  name,  but  in  fact  with  a  special  partner,  of  which  said  purchaser  is 
ignorant,  it  is  doubtful  if,  when  sued  by  both  partners  for  the  price,  the 
purchaser  can  counter-claim  an  indebtncss  of  the  general  partner  incurred 
prior  to  the  consignment  of  the  goods.  But  such  indebtedness  cannot 
be  so  counter-claimed,  where  it  appears  that  the  purchaser  was  informed 
at  the  time  of  the  sale  of  the  existence  of  a  special  partner,  though  not 
of  her  name. 

Where  an  action  is  brought  by  the  general  and  special  partner,  a  statute  of 
the  foreign  state,  under  which  the  partnership  was  formed,  requiring  all 
actions  to  be  brought  by  the  general  partner  alone,  cannot  be  used  to 
support  a  plea  of  misjoinder  of  parties  plaintiff,  though  it  appears  on  the 
face  of  the  complaint  that  the  partnership  was  formed  under  said  foreign 
statntes. 

Where  the  proof  in  an  actioo  by  the  general  and  special  partners  showi  a 
non-compliance  with  the  statute  in  regard  to  the  kind  of  capital  oontri- 
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buted  by  the  special  partner,  which  results  iu  said  special  partner  being 
made  a  general  partner,  it  is  not  a  variance  though  the  complaint  rciti 
M)lL'ly  on  the  existence  of  the  special  partnership. 
Wiu're  it  appears  that  prior  to  an  uction  against  agents  to  recover  tbc 
amount  of  certain  sales  made  by  them  in  plaiutiffs'  behalf,  said  ageou 
represented  to  plaintiffs  that  they  were  in  u  position  to  remit,  but  intended 
to  apply  the  proceeds  to  an  asserted  claim  against  one  of  the  plaintifi, 
they  are  thereby  estopped  from  setting  up  that  the  moneys  were  not  rt> 
ceived  by  them  till  after  the  action  was  begun. 

Before  Skdgwick,  Cli.  J.,  and  Inobaham,  J. 

D^ided  June  16,  1884. 

Appeal  by  defendants  from  jadgment  entered  aponrtr- 
diet  of  jury  in  favor  of  plaintiffs. 

The  facts  appear  in  the  opinion. 

Samuel  W.  Weiss^  for  appellants. 

Theron  O,  Strong^  for  respondents. 

By  the  Court. — Sicdgwiok,  Ch.  J. — ^The  *  complaint 
averred  that  plaintiff  Herman  Rosenberg  was  the  general 
partner,  and  the  plaintiflf  Fanny  Bottigheimer  was  the  spe- 
cial partner  of  a  limited  partnership  created  under  tlie  stat- 
utes of  the  state  of  Virginia;  that  the  partnerahip  con- 
signed to  the  defendants  merchandise  "upon  the  agree- 
ment, that  tlie  defendants  would  sell  the  same  as  agents  for 
and  on  account  of  plaintiflfs,  and  remit  the  proceeds  of  sale 
to  tlieni  ;  that  the  defendants  as  such  agents  did  sell  said 
merchandise,  for  about  the  sum  of  $800,  which  they  received 
as  plaintiffs  are  informed  and  believe  ;  but  did  not  remit  the 
proceeds  of  said  sale  to  plaintiffs;  that  payment  of  said 
))roceeds  of  sale  has  been  demanded,  but  defendants  n^- 
lected  and  refused,  and  still  neglect,  &c." 

The  answer  set  up  as  a  separate  defense  that  the  statute 
of  Virginia,  under  which  as  alleged  in  the  complaint,  the 
special  partnership  was  created,  provides  that  all  actions  on 
behalf  of  such  a  special  partnership  shall  he  brought  in  the 
name  of  the  general  partner,  and  that  theie  was  in  this 
action  a  misjoinder  of  parties,  in  making  Fanny  Bottighei- 
mer, the  alleged  special  partner,  a  plaintiff. 
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And  as  a  separate  defense,  thai  the  plaintiff  Herman 
Rosenberg  before  the  consignment  mentioned  in  the  com- 
plaint, and  to  the  beginning  of  the  action,  transacted  busi- 
ness ostensibly  for  himself,  solely  and  in  his  own  name, 
with  consent  of  plaintiff  Bottigheimer,  and  with  like  con- 
sent he  held  himself  out  to  defendants  as  the  sole  owner  of 
the  mei'chandise  consigned,  and  the  defendants  received  the 
same  on  his  sole  account,  under  an  agreement  with  him 
individually  that  these  defendants  would  on  sale  thereof 
account  to  him  individually;  that  thereupon  ''these  de- 
feqdauts  sold  the  merchandise  so  delivered  to  them  as  afore- 
said, for  and  as  agents  of  said  Rosenberg  individually,  and 
duly  accounted  to  him  individually  for  the  proceeds." 

And  as  a  separate  defense,  by  way  of  counter-claim  or 
set-off,  the  answer  averred  that  they  did  not  know  or  be- 
lieve, and  had  no  reason  to  know  or  believe,  that  the  mer- 
chandise in  question  was  owned  or  consigned  by  the  part- 
nership or  was  consigned  by  it,  but  that  it  was  consigned, 
as  they  believed,  by  Rosenberg  individually,  and  was 
owned  by  him  ;  that  before  the  time  of  the  creation  of  the 
alleged  partnership,  the  plaintiff  was  indebted  to  the  de- 
fendiants  for  the  goods  sold  and  delivered  by  them  to  him 
$1,503,  which  he  promised  to  but  had  not  paid,  and  the 
answer  demanded  judgment  for  such  amount  or  that  it  be 
set  off  against  plaintiff's  claim. 

And  as  a  separate  defense,  the  answer  averred  that  the 
alleged  partnership  was  fictitious  and  colorable  ;  and  that 
Bottigheimer  was  in  fact  not  a  partner,  and  that  Rosen- 
berg was  solely  interested  therein. 

It  is  doubtful,  that,  even  if  the  defendants  did  not  know 
that  Bottigheimer  was  a  partner  of  Rosenberg,  the  defend- 
ants could  off-set  an  indebtedness  due  by  Rosenberg  and 
incurred  by  him,  before  the  merchandise  actually  belong- 
ing to  the  plaintiff's  firm  was  consigned.  But  the  testi- 
mony was  incontrovertible  that  in  answer  to  inquiry  by  the 
defendants  to  Rosenberg,  '"In  whose  name  do  you  at 
present  carry  on  business  ? "  the  defendants  were  informed 
that  Rosenberg  carried  on  business  in  bis  own  name,  bay*' 
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log  a  special  partner.  It  was  immaterial  that  they  were  not 
told  that  the  name  of  the  special  partner  was  Fanny  Bot- 
tigheimer.  This  information  they  received,  before  the 
consignment  in  question  was  made. 

The  provision  of  the  statute  of  Virginia,  that  actions  by 
a  special  partnership,  should  be  brought  in  the  name  of 
the  general  partner,  was  law  for  the  courts  of  Virginia,  bat 
could  not  direct  the  form  of  any  remedy  that  the  laws  of 
this  state  empowered  its  courts  to  give.  Our  statutes  as  to 
special  partnership  refer  only  to  special  partnerships 
formed  under  it.  And  the  law  here  is,  that  action  shall  be 
brought  by  the  parties  in  interest. 

That  the  plaintiffs  were  partners,  either  general  or  as 
members  of  a  special  partnership,  was  proven  by  evi- 
dence of  the  written  contract  of  the  plaintiffs  that  the 
special  partnership  should  be  formed.  This  was  recorded, 
and  notice  of  the  formation  of  the  partnership  published. 
After  proof  of  these  facts,  the  interest  of  the  plaintiff  Bot- 
tigheimer  was  sufficiently  shown,  unless  the  defendants 
should  show  that,  in  truth,  Bottigheimer  had  no  interest  in 
the  firm,  and  her  name  was  used  only  for  the  purpose  of 
preventing  offsets  of  Rosenberg's  former  debts,  or  some 
other  fraudulent  object,  which  defendants  might  take  ad- 
vantage of.  But  there  was  no  attempt  to  show  such  a  pur- 
pose or  object.  Questions  were  put  to  Rosenberg,  who  was 
examined  on  commission,  which  were  pointed  to  the  circum- 
stances connected  with  an  assignment  he  had  made  for  the 
benefit  of  creditors  before  the  special  -partnership  was 
formed,  and  to  things  done  by  the  assignee,  and  as  to 
whether  any  of  the  assigned  property  had  gone  into  the 
assets  of  the  special  property.  At  the  time  these  questions 
were  asked,  they  did  not  tend  to  show  that  Bottigheimer 
had  no  interest  in  the  special  partnership.  If  they  did,  it 
was  within  the  discretion  of  the  court  to  require  that  such 
a  point  should  be  opened  by  the  defendants,  after  the  dose 
of  plaintiff's  case.  The  appellants'  counsel  claims  that  the 
proof  showed  that  no  special  partnership  was  formed,  by 
reason  of  a  non-compliance  with  the  requirements  of  the 
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Virginia  statute  as  to  the  kind  of  capital  contributed  by 
Bottigheimer,  and,  although  this  would  result  in  her  being 
made  a  general  partner,  the  proof  failed  because  the  com- 
plaint rested  solely  upon  the  existence  of  a  special  partner- 
ship. This  does  not  seem  to  be  a  variance.  The  averments 
of  the  complaint  were  proved,  bat  the  defendants  showed 
the  existence  of  another  fact,  which  did  not  change  the 
interest  of  Bottigheimerin  the  cause  of  action.  She  would 
be  liable  for  all  debts  of  the  firm,  and  was  entitled  to  the 
firm  property,  to  be  applied  to  their  discharge. 

The  appellants'  counsel  urges  that  the  action  cannot  be 
maintained,  because  it  is  for  money  had  and  received,  and 
the  defendants  did  not  receive  the  proceeds  of  the  consigned 
goods  after  they  were  sold  by  them,  before  this  action  was 
begun.  It  is  not  clear  to  me  that  the  action  is  only  for 
money  had  and  received,  although  there  were  allegations 
enough  to  sustain  such  an  action.  By  the  complaint  the 
defendants  agreed  to  sell  and  to  remit ;  and  they  did  sell 
for  about  $800,  but  did  not  remit.  There  was  no  question 
made  on  the  trial  as  to  the  form  of  the  complaint.  It  is  a 
case  where  it  would  be  proper  to  conform  the  pleadings  to 
the  proof.  There  was  no  disi)ate  on  the  trial  as  to  the  duty 
of  defendants.  One  of  them  testified  that  their  instruc- 
tions were  to  sell  these  ^oods  for  $780,  less  6  per  cent, 
and  $60.  He  also  testified  that  the  goods  were  sold.  He 
did  not  say  for  what  they  were  sold,  but  that  the  defend- 
ants received  $600,  not  accounting  for  the  difference.  He 
said  this  was  received  after  this  action  was  begun.  No 
reason  was  given  for  not  remitting  before  action  begun 
Whatever  was  received,  excepting  that  before  action  was 
begun,  the  defendants  had  credited  on  their  books  Rosen- 
berg's old  indebtedness,  with  what  the  goods  sold  for. 

I  am  of  opinion  that  the  defendants  were  estopped  from 
setting  up  on  the  trial,  that  before  the  action,  they  could 
not  remit  because  they  had  not  received  the  proceeds  of 
their  sale  (Edwards  v.  Farmers'  Fire  Ins.  &  L.  Co.,  21 
Wend.  482 ;  Dows  v.  Morewood,  10  Barb.  187 ;  citing 
Everett  v.   Saltus,  16  Wend.  474 ;  afl'd,  20   Wend.  268). 
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They  led  the  plaintiffs  to  believe  that  they  wei-e  in  a  posi- 
tion to  remit,  but  that  they  claimed  that  the  proceeds^ 
Hhould  be  applied  to  Rosenberg's  old  indebtedness.  Such 
was  the  effect  of  a  letter  by  them  to  Rosenberg  dated 
August  19,  1882. 

As  we  have  seen,  the  defendants  were  bound  to  follow 
instructions.  It  is  to  be  presumed  that  they  did  follow 
them,  except  as  otherwise  shown  by  evidence.  If  they  did 
not,  they  are  liable,  unless  a  sufficient  excuse  is  s}iown. 
They  did  not  attempt  to  excuse  it  There  is  no  proof  that 
they  did  not  sell  for  the  price  of  the  instructions.  Thty 
only  proved  that  they  collected  $600.  They  led  plainti^ 
to  believe  that  they  had  received  the  proceeds. 

The  facts  that  have  now  been  noticed  were  indisputably 
proven,  and  it  is  not  necessary  to  notice  several  exceptioos 
which  become  immaterial  on  these  facts.  I  think  the 
judgment  should  be  affirmed,  with  costs. 

Inobaham,  J.,  concurred. 


HERMAN  LINDE  v.  THE  REPUBLIC  FIRE  INS.  Co. 

Submi$non  to  ariritratum — notice  to  claimant. — Trial — direction  to  jmrf— 
exceptions. — **  Cash  value,^^  evidence  of. 

Where  the  parties  enter  into  an  agreement  to  submit  to  arbitration  the  qne*- 
tion  of  the  damage  by  fire  to  certain  pictures,  the  property  of  claimiBt, 
which  were  insured  by  the  other  party  to  the  sabmission,  and  on  the 
failure  of  the  two  arbitrators  to  agree,  an  umpire  is  chosen  in  accordaoce 
with  the  tubmiasion,  the  umpire  and  arbitrators  cannot  proceed  to  makes 
valid  award  without  notice  to  the  claimant  to  enable  liim  to  make  sQcb 
representations  or  explanations  as  may  be  proper. 

Where  an  aw^ard  is  pleaded  as  a  bar  to  tiie  recovery  of  greater  damages  tbu 
are  therein  given,  and  the  court  directs  a  verdict  in  accordance  therewith, 
to  which  no  exception  is  taken  nor  request  made  to  go  to  the  jury,  but 
plaintiff  asks  that  the  court  direct  a  verdict  for  a  much  larger  sum,  which 
was  refused  and  M)  exception  U^ken, — unless  the  evidence  shows  a«  msttrr 
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of  law  that  plaiotiff  was  entitled  to  the  direction  asked,  he  has  no  remedy 
on  appeal,  though  the  award  pleaded  is  invalid  for  lack  of  due  notice  to 
claimant. 
The  policy  of  insurance  in  this  case  provided  that  the  damage  should  be 
estimated  according  to  the  *'cash  value"  of  the  pictures  at  the  time  of 
the  tire.  Hdd^  that  the  values  assigned  thereto  by  plaintiff  and  another 
person,  for  the  purposes  of  the  insurance,  could  not  be  deemed  evi- 
dence of  such  values  ;  and  the  court  further  held,  on  a  review  of  the  evi- 
dence, that  it  contained  no  proof  of  such  value. 

Before  Sedgwick:,  Ch.  J.,  and  O'Gobman,  J. 

Decided  June  16,  1884. 

Plsiin tiff's  exceptions,  ordered  to  be  heard  in  the  first  in- 
stance at  general  term,  after  a  direction  to  jury  to  find  for 
plaintiff,  in  the  snm  of  $184.18. 

Action  against  an  insurance  company  to  recover  for 
damages  by  fire  to  certain  oil  paintings,  the  property  of 
l)laintiff  and  insured  by  defendants.  The  policy  provided 
lor  an  appraisal  of  the  damage  in  case  of  loss,  and  the  par- 
ries entered  into  a  written  agreement  submitting  the  ques- 
tion to  two  arbitrators  and  an  umpire  to  be  chosen  by 
tlieni  if  necessary,  the  agreement  of  any  two  to  be  binding. 
No  provision  was  made  thejein  for  notice  to  the  parties. 
The  arbitrators  failing  to  agree,  an  umpire  was  chosen,  who 
with  one  of  the  arbitrators,  proceeded,  without  notice  to 
plaintiff,  the  claimants,  to  make  an  award  of  $500  damages, 
which  plaintiff  refused  to  accept,  and  brought  this  action. 

Further  facts  appear  in  the  opinion. 

Laiderhach  cfe  Spingarn  and  Robert  S.  Ghriffi,n,  for 
plaintiff. — The  award  is  void  for  want  of  notice  of  the 
appointment  of  the  third  appraiser,  and  of  the  proceedings 
•  hnd  before  him  (Elmendorf  r.  Harris,  23  Wend.  632  ;  Peters 
0,  Newkirk,  6  0<m.  106  ;  Lutz  v.  Linthicum,  8  Peters,  61  ; 
Day  c>.  Hammond,  57  N,  7,  479 ;  Moran  c.  Bogert.  16  Abb, 
Pr.  N.  S.  303 ;  Morton  ??.  Cameron,  3  Bobt.  189 ;  Brown  v. 
Lyddy,  11  Hun,  456). 

Luke  A.  Lockwood,  for  defendant. — The  submission  and 
award  were  complete  in  themselves,  independeht  of  -the 
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terms  of  the  policy.  It  was  in  the  nature  of  an  appraianl, 
and  attendance  and  hearing  of  parties  were  not  neoessary 
(Collins  V.  Yanderbilt,  8  Bosw.  318).  The  submission  was 
in  writing.  It  made  full  provision  for  the  api)ointment  of 
the  third  arbitrator  or  umpire.  It  provided  that  the  ap- 
praisement of  any  two  in  writing  should  be  binding  upon 
both  parties.  The  two  appraisers,  in  accordance  with  the 
submission,  appointed  the  third.  Two  of  them  in  writing 
fixed  the  damages  at  $600.  By  their  own  agreement  this 
award  is  binding  on  both  parties  (Valentine  v.  Valentine, 
2  Barb.  Ch.  439  ;  Coleman  r>.  Wade,  6  ilT.  T.  44 ;  Wibesdy 
V.  Mathews,  91  iT.  Y.  649). 

By  thb  Coubt.— Sbdgwiok,  Ch.  J.— The  action  was  for 
damage  by  fire  to  property  insured  by  the  defendants.  The 
court  held  that  the  plaintiff  was  entitled  to  recover,  and 
the  question  at  the  end  of  the  trial  concerned  the  amount 
that  the  evidence  showed  of  damage  to  the  property.  The 
court  ruled  that  the  plaintiff  was  bound  by  an  appraise- 
ment made  of  the  damage,  by  an  arbitrator  and  umpire, 
after  there  had  been  a  consent  by  the  parties  to  submit  the 
matter  to  arbitration.  If  the  merits  of  this  appeal  were  to 
be  determined  by  the  validity  of  the  award,  which  was  the 
principal  matter  argued  here,  I  could  not  be  able  to  affirm 
the  direction  of  the  learned  judge.  For  assuming  that 
after  the  arbitrators  had  failed  to  agree,  there  was  a  com- 
petent appointment  of  the  umpire,  whose  award  in  connec- 
tion with  the  arbitrators,  to  be  made  thereafter,  might  be 
binding,  I  am  of  opinion  that  the  umpire  and  arbitrator 
could  not  proceed  without  notice  to  the  plaintiff  that  would 
enable  him  to  make  representations  or  explanation,  the 
the  form  of  which  it  is  not  necessary  to  pass  ui>on,  to  the 
umpire  and  his  associates.  There  is  no  evidence  in  tbe 
case,  or  from  the  nature  of  the  submission,  that  the  plaint- 
iff waived  his  right  to  this  notice.  An  opportunity  to  ap- 
pear before  the  umpire  would  have  been  of  peculiar  value 
in  this  case,  for  it  clearly  appeared  that  the  umpire  and 
that  arbitrator  who  signed  the  award,  were  not  experts  in 
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the  valaation  of  the  claim  of  the  kind  in  question,  and  in- 
deed knew  little  about  it. 

But  if  the  award  be  determined  to  be  invalid,  it  does 
not  follow  that  there  should  be  a  new  trial.  The  judge  in- 
formed counsel  of  his  intention  to  direct  a  verdict  in  the 
amount  of  $184,13,  which  would  be  the  proper  amount  if 
the  award  were  binding.  There  was  no  exception  to  this 
or  to  the  direction  as  it  was  made.  Nor  did  the  counsel 
ask  leave  to  go  to  the  jury,  as  to  the  amount  of  damage, 
but  having  previously  maintained  that  the  evidence  of 
value  was  uncontradicted,  asked  that  the  jury  be  direct- 
ed to  award  the  sum  of  $1,666,  with  interest,  and  upon  a 
refusal  of  this,  excepted  to  the  refusal.  Thus  it  appears, 
that  if  the  plaintiff  was  not  as  matter  of  law  entitled  to  the 
only  amount  which  he  claimed,  then  the  direction  of  the 
judge  that  the  plaintiff  should  recover  the  sum  named  in 
the  direction,  was  not  injurious  to  the  plaintiff. 

The  measure  of  damages  is  indicated  in  the  policy, 
which  is  against  all  loss  or  damage,  ^^  the  amount  of  loss  or 
damage  to  be  estimated  according  to  the  actual  cash  value 
of  the  property  at  the  time  of  the  fire." 

The  property  damaged  was  described  by  a  schedule 
attached  to  the  proof  of  loss  as  pictures,  fourteen  in  num- 
ber, by  Rembrandt,  Raphael,  Hobbema,  Guido  Reine, 
Salvator  Rosa,  and  other  celebrated  old  masters.  Of  course, 
there  was  no  evidence  that  these  were  genuine  paintings. 
The  plaintiff,  and  a  witness  Lanthier  had  assigned  to  them 
valaes,  for  the  purposes  of  the  insurance,  which,  aggrega- 
ted, would  if  they  had  been  cash  values,  have  justified,  a 
verdict  in  the  sum  asked.  There  was  no  evidence,  however, 
that  they  were  cash  values.  The  plaintiff  knew  nothing 
about  the  cash  values,  but  testified  how  much  he  gave  for 
them,  without  any  facts  to  show  that  he  gave  their  market 
value  or  their  cash  value. 

The  witness  Lanthier  testified  in  a  most  incoherent 
manner,  and  his  testimony  furnished  no  means  of  ascertain- 
ing  the  cash  value.  His  former  valuation  was  not  based 
upon  what  he  knew  to  be  their  value.    He  was  aaked  by 
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the  plaintiff  to  make  a  fair  valaation  npon  the  pictnres  for 
rhe  plaintiff  to  keep.     There  was  no  market  in  this  country 
for  old  painrings.-    He  thought  the  plaintiff's  former  valna- 
tion  was  excessive.     There  were  only  four  or  five  that  be 
wanted  to  buy ;  that  he  would  have  bought  if  the  plaintiff 
had  sold  them  to  him.     He  did  not  pay  much  attention  to 
the  lot.     He  accepted  three  or  four  that  he  rather  fancied, 
and  would  have  paid  a  good  price  for  them.     He  examined 
the  pictures  once,  but  saw   them   three  times  in   all,  he 
thought.     He  then  said  that  there  was  a  certain  market,  if 
the  pictures  were  authenticated  ;  that  the  market  value  de- 
pended upon  such  an  authentication.     That  he  could  only 
remember  about  three  pictures,  and  the  only  one  he  really 
remembered  was  a  portrait  by  Rembrandt.     That  the  value 
he  placed  upon  that  was  $2,000.     His  testimony  as  to  the 
cash  value  was  no  stronger  than  indicated  by  a  declaration : 
"I  was  willing  to  give  him  that  much  money  for  them.'* 
And  as  to  his  means  of  affixing  the  valuation,  he  was  asked^ 
"  And  you  were  able  then,  from  your  recent  examination  of 
the  pictures,    to  determine  their  values,"    to  which  he 
answered,  ''I  don't  know  how  I  ought  to  answer  that    I 
ought  to  have  examined  them  a  little  more  carefully  than 
what  I  did."     Take  it  altogether,  the  jury  would  not  have 
been  justified  in  finding  in  his  testimony  any  evidence  of 
actual  cash  value.    At  the  most,  he  would  have4>een  willing 
to  give  the  sum  he  named  for  the  Rembrandt,  because  he 
rather  fancied  it,  without  affirming  that  it  had  that  cash 
value.     If  the  amounts  he  named  were  taken  as  the  basis, 
the  proportion  that  the  defendant  was  to  pay  would  not 
have  been  the  sum  asked  by  plaintiff'^s  counsel. 

The  other  testimony  as  the  point  came  from  a  gentle- 
man who  teKtified  that  he  was  familiar  with  the  old  masters 
and  had  examined  fourteen  or  sixteen  pictures  shown  him 
by  Mr.  Linde,  it  is  from  the  nature  of  the  evidence  to  be 
presumed  after  the  fire.  He  left  the  stand  to  enable  the 
plaintiff  to  testify  that  before  the  fire  these  pictures  were 
in  excellent  condition,  and  that  he  believed  the  signature 
to  the  paintings  to  be  original.     The  former  witneas  then 
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testified  :  *'The  Rembrandt,  if  it  were  in  good  condition,  I 
think  ought  to  be  worth  $6,000,  to  a  dealer  $2,000."  this 
witness  spoke  of  no  other  picture.  No  inference  could  be 
properly  drawn  that  the  sums  named  could  be  procured  in 
cash  for  the  Rembrandt,  as  it  was,  in  fact 

I,  therefore,  think  that  there  was  no  error  in  refusing  to 
give  the  direction  as  to  damage,  and  that  as  the  plaintiff 
did  not  ask  to  have  the  question  of  damages  submitted  to 
the  jury,  the  verdict  that  was  given  cannot  be  set  aside. 

The  plaintiff's  exceptions  should  be  overruled,  and 
judgment  directed  to  be  entered  on  the  verdict,  with  the 
costs  of  the  argument  to  the  defendant. 

(y Gorman,  J.,  cencnrred. 


QUSTAV  LIPPMAN,  et  al.,  Rbspokdbnts,  v.  SAMUEL 
SHAPIRO,  Appellant. 

Arrut — subd,   1,  §  560  Code  Oi»,  Proc-r-AeUan  to  neaver  ehaUeU, — FaUe 

rspresentaUam. 

In  an  action  to  recover  tbe  posaeaaion  of  chattels,  where  it  appeared  upon 
an  application  for  an  order  of  arrest  under  Code  Cir.  Pro.  {  550,  anbd.  1, 
that  plaintiffa  had  been  induced  by  the  falae  and  wrongful  repreaentations 
of  defendant  to  sell  him  the  chattels  in  question,  etc. ;  that  he  soon  there- 
after made  an  assignment  for  the  benefit  of  creditors,  and  that  the  sheriff 
was  unable  to  find  the  chattels. 

HMj  as  defendant  knew  the  chattels  were  obtained  by  fraud  and  should 
be  paid  for  or  returned,  that  whether  he  disposed  of  them  before  the 
aasignment  or  concealed  them  from  the  assignee,  which  is  also  a  conceal- 
ment as  to  plaintiff,  it  is  in  furtherance  of  the  original  fraud  and  tends 
to  deprive  plaintiff  of  the  benefit  of  his  chattels,  and  it  will  be  inferred 
that  such  was  defendant's  intent;  that  a  like  intent  and  effect  will  be 
presumed,  if  the  chattels  were  delivered  to  the  assignee,  unless  it  ap- 
pears that  the  assignment  waa  made  in  such  manner  that  the  assignee 
could  not  deem  it  the  duty  of  his  trust  to  oppose  a  reclamation  thereof 
by  plaintiff. 

Turiher  hetd^  that  an  intent  to  put  the  property  beyond  the  reach  of  its 
owner  by  any  act,  the  other  elements  appearing,  will  Justify  tbe  order 
of  arrest,  though  the  fraudulent  actor  .may  not  have  contemplated  an 
action  at  law  to  recover  the  specific  property. 
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Before  Sbdgwiok,  Ch.  J.,  and  Ingrahax,  J. 

Decided  Juns  16,  1884. 

Appeal  by  defendant  from  order  denying  motion  to  set 

aside  order  of  arrest  of  defendant. 

The  action  was  brought  to  recover  the  possession  of  oec^ 
tain  chattels  from  defendant.  The  papers  upon  which  tiie 
order  of  arrest  was  granted  showed  that  the  plaintiffs  were 
doing  business  as  clothiers  in  the  city  of  New  York,  and 
that  before  and  up  to  the  time  of  the  assignment  hereafter 
mentioned,  the  defendant  was  also  doing  business  in  said 
city,  as  a  retail  clothier ;  that  between  September  6,  and 
December  8,  1883,  by  means  of  fraud  and  false  representa- 
tions, as  to  his  credit  and  solvency,  Ac.,  defendant  had  ob- 
tained x>ossession  of  and  wrongfully  detained  from  the 
plaintiffs  personal  property  consisting  of  clothing. 

That  on  December  12,  1888,  defendant  made  an  assign- 
ment for  the  benefit  of  creditors.  Plaintiffs'  affidavit  also 
set  forth  that  the  defendant  had  ''removed  and  disposed  of 
said  property  with  the  intent  to  put  the  property  beyond 
their  reach,  and  with  the  like  intent  to  deprive  them  of 
the  benefit  thereof,  and  with  the  intent  that  the  same  should 
not  be  found  or  taken  by  the  sheriff  herein,"  and  that 
defendant  had  refused  to  return  the  property  to  the  sheriff. 

A  certificate  of  the  sheriff  was  also  set  forth,  as  fol- 
lows : 

'^M  further  certify  that  before  the  coming  of  this  writ 
to  me  the  property  within  described  had  been  eloigned, 
concealed,  removed  or  disposed  of  so  that  I  could  not  find 
or  take  the  same,  as  by  the  said  requisition  lam  com- 
manded." 

The  motion  to  vacate  was  made  on  the  papers  on  which 
the  order  of  arrest  was  granted,  and  was  denied  upon  the 
ground  that  it  appeared  that  the  defendant  had  disposed 
of  the  property  with  the  intent  to  deprive  the  plaintiff 
of  the  benefit  thereof. 

BlwnefuteUA  Hirsoh^  for  appellant. — Am  preaentfng  a 
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case  of  eloignmenty  it  is  seriotrsly  defective :  let.  The  action 
is  brought  against  the  assignor,  when  upon  the  face  of  the 
affidavit  ;t  appears  that,  prior  to  the  commencement  of  the 
action,  the  defendant  had  made  a  general  assignment.  The 
property  would  thus  pass  to  the  assignee,  and  could  not 
be  taken  nnder  the  requisition  in  this  action,  without  mak- 
ing the  assignee  a  party.  2d.  It  is  not  averred  that  the 
property  sought  to  be  I'ecovered  is  not  in  the  possession  of 
the  assignee,  and  hence  Tum  constai^  that  if  the  assignee 
had  been  made  a  party  it  could  not  have  been  taken  under 
the  writ  properly  issued,  and  therefore  it  does  not  appear 
that  it  was  disposed  so  that  '*it  could  not  be  taken  by  the 
sheriff,  and  with  intent  to  deprive  the  plaintiff  of  the  bene- 
fit thereof,  &c." 

The  assignee  in  cases  of  this  kind,  not  being  a  banaflde 
purchaser,  takes  the  pro]>erty  subject  to  all  the  equities 
existing  against  the  defendant,  and  the  same  proof  which 
would  enable  the  plaintiff  to  recorer  of  the  debtor,  would 
suffice  in  an  action  against  his  general  assignee. 

The  certificate  of  the  sheriff  does  not  strengthen  the 
case.  He  simply  certifies  that  it  was  not  in  defendant's 
possession,  and  that  it  had  been  removed,  &c.,  all  of  which 
would^e  true  if  it  was  in  the  possession  of  the  assignee. 
There  is  no  actual  concealment  shown  in  any  of  the  affida- 
vits on  this  motion. 

The  cases  are  clear,  that  to  authorize  an  order  of  arrest 
under  this  subdivision,  it  must  appear  that  the  property 
has  been  removed  after  suit  brought,  or  if  disposed  of 
before  suit,  it  was  done  to  defeat  expected  process  (Watson 
V.  McQuire,  2  Daly,  219  ;  Pike  v.  Lent,  4  Sandt  650 ;  Rob- 
erts V.  Randall,  3  Sand.  707  -^  Mulvay  v.  Davison,  8  ffato. 
111).  Or  that  defendant  had  sold  the  property  with  intent ' 
to  perfect  the  fraud,  and  put  it  beyond  the  reach  of  the 
owner  (Bamett  v.  Selling,  70  N.  T.  492).  An  aosignment 
of  the  property  to  an  assignee  for  the  benefit  of  creditors  is 
not  such  a  sale  as  puts  it  beyond  the  reach  of  the  owner, 
for  in  such  a  case,  as  before  stated,  the  assignee  takes  no 
better  title  than  the  assignor  had. 
Vol.  XVni-«4 
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Louis  Levy  and  C.  P.  Hoffman^  for  respondents. 

By  the  Court.— Sedgwick,  Ch.  J.— The  motion  was 
denied  below,  on  the  ground  that  the  proof  showed  that  the 
defendant  had  disposed  of  the  goods,  which  the  sheriff 
could  not  find,  with  intent  to  deprive  the  plaintiff  of  the 
benefit  thereof.  The  action  was  for  the  recovery  of  per- 
sonal property,  and  the  order  of  arrest  was  granted  under 
subd.  1,  §  650,  of  the  Code  of  Civil  Procedure. 

There  were  enough  facts  to  show  that  the  plaintiffs  had 
been  induced  by  the  false  representations  of  the  defendant 
to  sell  him  the  goods.  The  sheriff  was  unable  to  find  these 
goods.  I  am  not  inclined  to  give  any  force  to  the  fact  of 
the  sheriff^s  certificate,  that  declares  that  before  the  coming 
of  the  writ  to  him,  the  property  had  been  eloigned,  con- 
cealed, removed,  or  disposed  of,  so  that  he  could  not  find 
or  take  the  same.  That  is  the  statement  of  a  judgment  on 
his  part,  which  a  judge  should  make,  upon  facts  that 
would  show  its  correctness. 

Barnett  t).  Selling  (70  N.  T.  492),  must  be  followed.  Tht^ 
opinion  says  that  an  intent  to  put  the  property  beyond  the 
reach  of  its  owner,  by  any  act,  will,  the  other  elements 
appearing  in  the  case,  authorize  the  order,  although  the 
fraudulent  actor  may  not  contemplate  an  action  at  law  to 
recover  the  specific  property.  The  cited  case  justly  gives 
importance  to  the  fact  that  a  fraudulent  purchaser  is 
affected  by  his  knowledge,  that  the  circumstances  justify  a 
reclamation  of  the  chattels  from  him. 

In  the  present  case,  the  defendant  knew  that  the  chat- 
tels had  been  fraudulently  obtained  by  him  and  that  he 
should  either  pay  for  them  or  return  them.  Instead  of 
that,  he  disposed  of  them  before  the  assignment,  or  con- 
cealed them  from  the  assignee,  which  would  be  really  a 
concealment  from  all  persons,  among  them  these  plaintiffs, 
or  he  delivered  possession  of  them  to  the  assignee.  Any  of 
these  things  would  be  in  furtherance  of  the  original  fraud, 
and  would  tend  to  deprive  the  plaintiffs  of  the  benefit  of 
them.    The  infereace  would  be,  that  such  was  the  intention 
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of  the  defendant.  Beoaase,  however,  the  assignee  not  be- 
ing a  hona  fide  purchaser,  cannot  withhold  the  goods  from 
the  plaintiffs,  it  is  argaed  that  if  the  goods  are  in  possession 
of  the  assignee,  the  assignment  cannot  be  deemed  to,  show 
that  the  defendant  had  an  intent  by  it,  to  deprive  the 
owner  of  the  benefit  of  the  goods.  The  inference  is  to  the 
contrary,  unless  it  should  appear,  and  it  does  not,  that  the 
defendant  made  the  assignment  in  such  manner  that  the 
assignee  would  not  claim  the  goods  and  not  believe  it  to  be 
the  duty  of  his  trust  to  oppose  the  plaintiffs'  reclamation. 

The  existence  of  the  facts,  that  have  been  referred  to, 
made  a  ^rma /ac/c  case  which  the  defendant  was  called 
upon  to  explain.  Indeed,  the  absence  of  explanation 
strengthened  the  inferences  unfavorable  to  the  defendant. 

I,  therefore,  am  of  opinion  that  the  order  should  be 
affirmed,  with  $10  cos ts,^  and  disbursements  to  be  taxed. 

Ingbahah,  J.,  concurred. 


HENRY  S.  CARPENTER,  bt  al.,  v.    ELMORE  A- 

KENT,    ET  AL. 

AooounU  sUUed — ride  a$  to  opening. 

The  rule  in  respect  of  the  opening  an  account  stated  is,  that  where  fraud 
is  not  alleged  and  shown,  it  is  to  be  opened  no  farther  than  as  respects 
specific  items  or  entries  averred  in  the  pleadings  to  have  been  made 
or  admitted  through  excusable  error  or  mistake. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Decided  June  16,  1884. 

Defendant's  exceptions  ordered  to  be  heard  in  first  in- 
stance at  general  term,  the  court  having  directed  a  verdict 
for  plaintiff. 

Action  to  open  an  account  stated,  to  recover  $1,560  of 
plaintiff's  money  retained  by  defendants,  being  the  amount 
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of  an  alleged  draft  upon  defendants,  erroneously  charged 
against  plaintiflf,  in  said  account.  Plaintiffs  had  consigned 
grain  to  defendants  for  sale  by  them  as  plaintiffs'  agents, 
and  defendants  had  from  time  to  time  made  advances 
thereon,  and  the  account  in  question  rendered  by  defend- 
ants related  to  these  transactions.  The  mistake  was  admits 
ted  by  the  answer,  which  did  not  set  up  fraud,  or  any  other 
specific  mistake  in  the  account ;  but  on  the  trial  defendants 
offered  to  prove  that  if  they  had  known  of  the  errors  in  the 
said  charge  against  plaintiffs,  they  would  not  have  con* 
sented  to  a  compromise  of  a  certain  other  group  of  items 
included  in  the  account,  relating  to  losses  on  grain  ship- 
ments which  they  claimed  were  chargeable  against  plain^ 
iffs,  and  one  half  of  which  defendants  assumed  on  said  com- 
promise, which  correspondingly  affected  ,the  balance  first 
stated  against  plaintiffs.  This  offer  was  refused.  There 
was  no  attempt  to  prove  that  a  dispute  relative  to  items  in 
the  account  had  been  settled  upon  any  consideration  per- 
taining to  said  erroneous  charge  against  plaintiffs;  nor  was 
it  shown  that  the  account  was  opened  by  mutual  consent. 

Other  facts  appear  in  the  opinion. 

A.  B.  Tapptn,  for  plaintiffs. — Accounts  once  settled 
between  the  parties  after  full  examination  will  not 
be  opened  by  the  court  unless  fraud  be  alleged  and 
satisfactorily  proven :  but  either  party  has  a  remedy 
for  any  manifest  error  or  mistake  which  was  not  the 
subject  of  dispute  or  of  settlement,  that  is  to  say:  Ist. 
Falsification,  which  applies  to  some  item  in  the  acconnt 
false  or  erroneous.  2d.  Surcharging,  which  supposes 
credits  omitted  that  ought  to  be  allowed  (1  WaiCs  A^ion» 
and  Defenses^  196,  198 ;  Mclntyre  v,  Warren,  3  Abb.  Of. 
App,  99  ;  Wilde  o.  Jenkins,  4  Paige,  481).  And  the  effect 
of  surcharging  or  falsifying  is  to  leave  the  account  in 
full  force  as  a  stated  account  except  where  impugned 
(Lockwood  V.  Thorn,  11  N.  Y.  170;  Story's  Bq.  Jur. 
§  528). 

The  plaintiffs'  action  is  properly  brought  for  one  single 
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manifest  conceded  error,  or  item,  wrongly  charged  against 
the  plaintiffs  by  the  defendants  and  the  amount  of  which 
the  defendants  witlihold  after  demand.  An  action  will  lie 
to  correct  the  mistake  and  collect  the  money,  and  if  de- 
fendants in  charging  a  draft  to  plaintiffs  had  undercharged 
the  amount  they  would  have  a  like  remedj^  to  collect  the 
difference  (6  WaiCs  Actions,  427  ;  McDougal  t.  Cooper,  31 
N.  Y.  498  ;  Stanton  v.  Jerome,  54  Id,  480).  A  mutual 
mistake  of  fact  will  authorize  the  court  to  correct  the  ac- 
count in  that  respect  (Calkin  ^>.  Griswold,  11  Hun^  208.) 

The  position  which  defendants'  counsel  takes  is  substan- 
tially that  the  $1,650  having  been  wrongly  charged  by  de- 
fendants against  plaintiffs,  yet  that  wrong  charge  induced 
defendants  to  accept  a  compromise,  they  concealing  the 
error  from  the  plaintiff. 

L.  A.  OovMy  for  defendants. 

By  THE  Court. — Sedgwick,  Ch.  J.— The  complaint 
averred  that  the  plaintiffs,  from  time  to  time,  had  con- 
signed to  the  defendants  quantities  of  grain  for  sale  by 
defendants  as  plaintiffs'  agents ;  that  from  time  to  time, 
the  defendants  made  advances  to  the  plaintiffs  upon  the 
grain ;  that  at  a  certain  time  the  defendants  rendered  to 
the  plaintiffs  an  account  of  sales  and  advances,  which 
presented  a  balance  against  the  plaintiffs  ;  that  the  balance 
was  adjusted  ^'between  the  parties  by  the  payment  of  cer- 
tain moneys  by  the  plaintiffs,  to  the  defendant,  who  accepted 
the  same  in  full  payment  of  the  balance  claimed  "  ;  that 
afterwards  on  a  further  examination  of  the  account  the 
plaintiffs  for  the  first  time  discovered  that  the  defendants 
had  erroneously  charged  in  the  account  as  an  advance,'  a 
payment  to  the  plaintiffs,  $1,650,  which  in  fact  had  never 
been  advanced  or  paid,  and  claimed  judgment  for  this 
sum. 

It  appeared  by  the  admission  of  the  defendants  that  the 
sum  had  been  erroneously  charged. 

The  answer  was  that  the  charge  of  $1,550  "formed  a 
part  of  the  account  as  stated  between  the  said  firms  and 
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was  a  part  of  the  consideration  which  indaced  defendant 
firm  to  accept  the  payment  offered  by  plaintiffs,  and  npon 
the  discovery  of  the  fact  that  it  should  not  have  been  in- 
clnded  in  said  account  was  thereafter  and  before  the  com- 
mencement of  this  action  opened  by  consent,  and  the  state- 
ment and  settlement  thereof  was  set  aside  by  mutual  agree- 
ment and  consent  of  the  parties  thereto  respectively." 

This  defense,  if  it  would  avail  at  all,  was  not  proven. 
One  of  the  defendants  testified,  in  substance,  that  in 
settling  the  account,  they  supposed,  erroneously  that  the 
charge  had  been  correctly  made,  but  there  was  no  attempt 
to  prove  that  a  dispute  as  to  another  item  had  been  settled 
by  the  parties,  upon  any  consideration  that  pertained  to 
the  rest  of  the  account.  There  was  an  offer  by  defendants 
in  a  letter  to  open  the  account  entirely,  but  this  was  re- 
jected by  the  plaintiffs. 

The  other  defense  was,  that  upon  a  just  and  true  ac- 
counting between  the  parties,  it  would  appear  that  there 
was  due  to  the  plaintiffs  $666,  which  the  defendants  had 
tendered  to  the  plaintiffs,  ahd  for  which,  with  interest  and 
costs,  judgment  was  offered. 

The  court  refused  to  allow  the  defendants  to  show  the 
result  of  such  an  account  as  the  answer  referred  to,  and 
directed  judgment  for  the  plaintiffs  in  the  amount  of  the 
erroneous  charge  and  interest. 

The  pleadings  refer  to  the  account  as  an  account  stated 
as  commonly  understood.  And  so  it  was,  in  fact.  One  of 
the  items,  or  a  group  of  items  in  the  account  presented  by 
the  defendants,  concerned  certain  charges  which  the  plaint- 
iffs disputed.  They  referred  to  certain  losses  in  selling 
grain,  and  did  not  refer  to  advances  or  payments  to  plain- 
tiffs. This  dispute  was  settled  by  the  plaintiffs  bearing  half 
of  the  loss,  which  correspondingly  affected  the  balance  first 
stated  against  the  plaintiffs.  This  it  will  be  perceived,  did 
not  affect  the  legal  character  of  the  account,  as  so  affected. 
It  became  substantially  a  second  account  which  was  stated 
between  the  parties. 

The  rule  in  respect  of  opening  accounts  stated,  is  that 


FLTNN  V.  N.   Y.  ELEVATED  R.  R.  CO.  376 

Statement  of  the  Case. 

where  fraud  is  not  alleged  and  shown,  it  is  to  be  opened  no 
further  than  as  respects  specific  items  or  entries  averred  in 
the  pleadings  to  have  been  made  or  admitted  through  ex- 
cusable error  or  mistake  (Bruen  v.  Howe,  2  Barb.  692,  cited 
4SiN.  r.  436). 

In  the  present  case,  the  plaintiffs  confined  their  aver- 
ments to  a  specific  charge,  and  the  issue  was  to  be  confined 
to  this.  The  defendants  had  the  right  to  aver  fraud,  but 
this  was  not  averred.  They  had  the  right  to  show  that 
the  account  was  opened  in  all  respects  by  mutual  agree- 
ment, but  they  failed  to  prove  this.  On  the  other  hand, 
they  did  not  plead  that  there  was  any  other  specific 
mistake,  which  when  corrected,  would  affect  the  right  of 
the  plaintiffs  to  recover  for  the  mistake  that  they  proved. 

Defendants'  exceptions  overruled,  and  judgment  ordered 
for  plaintiffs  upon  the  verdict,  with  costs. 

'  Tbuax,  J.,  concurred. 


JAMES  8.  FLYNN,  Respondent,  v.  THE  NEW  YORK 
ELEVATED  R.  R.  Co.,  Appellant. 

Effidenes. — Judg^%  charge, — Inference  from  failure  to  call  mtneae. 

Id  an  actioD  for  damages  from  alleged  negligence  of  defendant,  plaintiffs 
Goansel  asked  the  court  to  charge  '*that  if  the  defendant  here  failed  to 
produce  witnettses  that  they  could  have  done,  who  were  in  the  employ  of 
the  contractors  at  the  time  of  the  accident  and  who  were  present  at  the 
time  of  the  accident,  that  fact  the  jury  shall  take  into  consideration  in 
coming  to  a  conclusion.'^  To  which  the  court  replied,  *^That  is  a  ques- 
tion the  jury  will  consider  for  themselves.*' 

Eddy  error  calling  for  reversal. 

The  ca^e  not  disclosing  that  the  witnesses  were  under  the  control  of  defend- 
ant more  than  of  plaintiff,  or  more  in  their  interest,  or  more  easily 
reached  by  subpoena,  neither  side  having  called  them,  so  far  as  the  con- 
tingencies of  the  request  are  regarded,  the  fact  bore  against  one  party  as 
much  as  against  the  other. 

The  charge  should  not  have  allowed  the  jury  to  use  the  fact  against  defend- 
ant, unconditionally  and  without  regard  to  the  question  whether  or  not 
defendant  had  fully  met  plaintiff's  case  irrespective  of  the  witnesses  in 
question, 
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Before  Sicpowiok,  Gh.  J.,  Tbuaz  and  Ingrahax,  JJ. 

I>ieidsd  Jwu  l<^  1884. 

Appeal  by  defendant  from  judgment  entered  on  verdict 
of  jury,  for  plaintiff  in  the  sum  of  $20,000. 

The  action  was  for  damages,  from  tkue  aegUgenoe  of 
defoodanta.* 

Deyoj  Duer  A  Bauerdoffy  for  api>ellant. 

Ltntis  J.  Orantj  for  respondent. 

Bt  the  Court. — Sedgwick,  Ch.  J. — In  my  opinion  one 
exception  taken  will  call  for  a  new  trial.  The  connsel  for 
plaintiff  asked  the  court  to  charge  ''that  if  the  defendants 
here  failed  to  produce  witnesses  that  they  could  have  done, 
who  were  in  the  employ  of  the  contractors  at  the  time  of 
the  accident,  and  who  were  present  at  the  time  of  the 
accident,  that  that  fact,  the  jury  shall  take  into  con- 
sideration in  coming  to  a  conclusion."  The  court  said, 
'^  That  is  a  question  the  jury  will  consider  for  themselves,'' 
and  the  exception  was  taken  to  this. 

The  court  substantially  charged  that  under  the  circum- 
stances specified  in  the  request,  the  jury  were  at  liberty  to 
consider  the  fact  that  the  defendant  had  not  called  the  wit- 
nesses referred  to,  as  unfavorable  to  the  defendant. 

The  caae  did  not  disclose  that  these  witnesses  were  under 
the  control  of  the  defendants  more  than  of  the  plaintiff,  or 
more  in  their  interest,  or  more  easily  reached  by  subpoena. 
Neither  side  had  called  them.  So  far  as  the  contingencies 
mentioned  in  the  request,  were  regarded,  the  fact  of  not 
calling  the  witnesses,  bore  against  one  side  as  much  as  the 
other. 

An  unfarorable  inference  to  the  defendant  could  not 
have  been  made  by  the  jury  until  they  had  found,  from  an 
examination  of  the  rest  of  the  case,  that  there  was  some- 
thing which  the  defendant  could  have  contradicted  or  ex- 
plained by  witnesses  whom  it  appeared  they  had  the  power 

*  See  former  reports  of  this  case;  see  49  Super.  Ot.  60,  fM, 
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to  produce,  and  which  uncontradicted  or  explained,  tended 
to  make  a  preponderance  of  evidence  against  them.  If, 
irrespective  of  the  testimony  that  might  be  given  by  the 
persons  not  called,  the  defendant  had  sufficiently  met  the 
plaintiff's  case,  there  was  no  reason  for  the  defendants  call- 
ing more  wirnesses.  But  the  jury,  under  the  charge,  might 
have  felt  it  their  right  or  duty  to  consider  that  the  defend- 
ants had  not  called  the  witnesses,  without  finding  whether, 
irrespective  of  them,  the  defendant  had  fully  met  plaintiff's 
case.  If  any  fact  had  appeared,  which  though  not  conclu- 
sive in  itself,  was  relevant  to  the  charge  against  the  defend- 
ants and  went  towards  proving  it,  when  it  also  appeared 
that  the  defendants  had  the  power  of  disproving  it,  if  it 
did  not  exist,  or  of  explaining  it,  there  would  be  such  inter- 
est for  calling  the  witnesses  that  the  jury  might  consider 
their  absence  for  what  that  should  in  their  judgment,  avail, 
when  they  inquired  as  to  the  whole  case.  The  charge  per- 
mitted the  jury  to  use  against  the  defendants  the  fact  that 
they  had  not  called  the  witnesses,  irrespective  of  conditions 
(People  2).  Dyle,  21  N.  T.  578 ;  People  v.  McWhorter,  4 
Barb.  488 ;  Gordon  «.  People,  33  N.  T.  501 ;  Ormsby  v. 
People,  53  N.  Y.  475  ;  Bleecker  v.  Johnston,  69  N,  Y.  309). 

I  do  not  perceive  any  other  exception  which  requires  a 
new  trial.  On  another  trial  one  or  two  remarks  that  are 
scarcely  erroneous,  in  the  present  trial,  will  no  doubt  be 
properly  guarded. 

If  the  exception  did  not  call  for  a  new  trial,  I  would  be 
forced  to  think  that  one  should  be  ordered,  for  the  excess- 
ive damages  given.  The  amount  of  the  verdict  could  hardly 
have  resulted  from  a  sober  and  unbiased  deliberation  as  to 
the  effect  of  the  testimony  on  the  subject.  It  is  necessary 
only  to  allude  to  this. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs 
of  appeal  to  abide  the  event. 

Tbuax  and  Ingbahah,  JJ.,  concurred. 
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Defendant's  Points. 


EMMA  DE  F.  SHERWOOD,  Respondent  and  Appel- 
lant, V.  AUGUSTUS  L.  PIERCE,  Appellant  and 
Respondent. 

Shoecution  agaimt  the  permm — when  U  may  mue. 

In  an  action  in  which  a  promise  or  contract  and  its  breach  is  allied,  and, 
as  a  conclusion  to  such  breach,  the  conversion  of  the  property  that  wss 
the  subject  of  the  contract  is  uverred,  and  as  appeared  by  the  findings, 
,  the  recovery  of  the  judgment,  which  was  taken  by  default,  is  npon  the 
promise  or  contract,  as  much  as  upon  the  tort,  no  order  of  arrest  haviog 
been  obtained,  an  execution  issued  against  the  person  should  be  set  aside. 

Where  the  defendant  has  been  guilty  of  laches  and  misleading  conduct,  the 
condition  that  he  shall  not  sue  for  false  imprisonment  may  be  imposed, 
on  setting  aside  the  execution  against  the  person. 

Another  view  of  such  a  case  is,  that  after  a  sufficient  cause  of  action  on 
contract  has  been  stated,  tlie  additional  allegation  of  a  conversion  of  the 
property,  the  subject  of  the  action,  may  be  considered  as  substantially 
surplusage  ;  the  action  is  complete  without  it,  and  it  cannot  serve  as  a 
foundation  for  a  judgment  authorizing  the  issue  of  an  execution  against 
the  person  (Green  tree  e.  Rosenstock,  61  If,  T.  588  ;  Wood  e.  Henry,  40 
Id.  124). 

Before  Sedgwiok,  Gh.  J.,  and  iNaRAHAM,  J. 

Decided  June  16,  1884. 

Appeal  by  defendant  from  order  denying  motion  to  set 
aside  judgment  taken  on  default  of  appearance. 

Appeal  by  plaintijff  from  a  part  of  same  order  that  set 
aside  an  execution  against  defendant's  person. 

The  facts  are  stated  in  the  opinion. 

Henry  D.  Stdgwick^  for  defendant. — The  second  article 
of  the  complaint  that  simply  avers  a  case  of  neglect  to 
carry  out  the  principal's  orders,  and  the  words  **but  con- 
verted the  said  stock  and  the  proceeds  thereof  to  his  own 
use"  are  " unnecessary  and  superfluous."  Such  cause  of 
action  as  the  plaintiff  undertook  to  allege  was  complete 
without  this  surplusage,  and  is  not  changed  by  it.  It  can- 
not serve  as  a  foundation  for  a  judgment  authorizing  the 
defendant's  arrest  (Green tree  v.  Rosenstock,  61  N.  Y.  683; 
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Walker  v.  Bennett,  16  Id.  250 ;  McMorris  v.  Simpson,  21 
WeTid.  610;  Wood  v.  Henry,  40  N.  F.  124  ;  Conaughry  v. 
Nichols,  42  Id.  83  ;  Tupman  v.  Nat.  S.  S.  Co.,  76  Id.  207 ; 
Palmer  v.  Hassey,  87  Id.  303 ;  Smith  v.  Edmonds,  1  Cade 
a.  86 ;  Ladd  v.  Arkell,  37  Super.  Ct.  35  ;  Hawkins  v.  Hoff- 
man, 6  Hill,  686,  588  ;  Story  Bailments,  9th  ed.  §  166). 

Brastus  New,  for  plaintiff. — ^The  execution  against  the 
person  was  lawfully  issned.  Section  1487  of  the  new  Code 
allows  an  execntion  to  issne  against  the  person  on  a  judg- 
ment ''where  the  plaintiff's  right  to  arrest  the  defendant 
depends  upon  the  nature  of  the  action,"  provided  the  final 
judgment  is  for  a  sum  of  money. 

Sections  549  and  1240  of  new  Code,  being  the  sections 
giving  the  cases  in  which  the  right  to  arrest  depends  on  the 
nature  of  the  action,  provide  that  a  defendant  may  be  ar- 
rested in  an  action,  where  the  action  is  brought  for  a 
wrongful  taking,  detention  or  conversion  of  personal  prop- 
erty. The  plaintiff  states  a  cause  of  action  for  the  con-' 
version  of  plaintiff's  personal  property  by  the  defendant  to 
his  own  use,  to  the  damage  to  the  plaintiff  in  the  sum  of 
one  thousand  dollars.  And  the  fact  of  the  conversion  of 
plaintiff's  stock  and  the  proceeds  to  his  own  use  by  the  de- 
fendant is  expressly  found  by  the  court.  The  allegation  of 
the  conversion  by  the  defendant  to  his  own  use  of  plaintiff's 
property  is  sufficient  without  setting  out  the  manner  in 
which  the  defendant  converted  the  property  (Decker  v. 
Matthews,  12  N.  Y.  513 ;  Esmay  v.  Panning,  9  Barb.  177). 

By  the  Court.— Skdowick,  Ch.  J. — My  opinion  is  that 
the  nature  of  the  action  was  not  such  that  an  execution 
against  the  person  might  be  issued  properly  without  an 
order  of  arrest  having  been  obtained. 

The  complaint  averred,  and  the  finding  of  the  judge  fol- 
lowed such  averments,  that  the  "pl^^ntiff  delivered  said 
stock  to  the  defendant  with  directions  either  to  collect  the 
amount  of  said  loan  at  once,  or  sell  said  stock,  and  pay 
over  the  proceeds  to  the  plaintiff,  and  defendant  received 
said  stock  pursuant  to  said  directions,  and  promised  to 
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comply  therewith,  bat  utterly  failed,  refused  and  neglected 
so  to  do,  but  converted  said  stock  and  the  proceeds  thereof 
to  his  own  use."  It  is  manifest  that  the  complaint  states 
two  causes  of  action.  One  of  these  is  upon  the  breach  of 
promise,  and  does  not  present  a  cause  of  arrest.  The  other 
is  for  conversion,  in  which  it  is  claimed  there  may  be  an 
arrest.  The  recovery  is  upon  the  promise  as  much  as  upon 
the  tort.     In  such  a  case,  a  defendant  cannot  be  arrested. 

Or  another  view  may  be  taken  under  the  case  of  Green- 
tree  t).  Rosenstock  (61  N.  T.  583) ;  and  like  cases  since 
Wood  V.  Henry  (40  N.  T.  124),  that  the  allegation  of  con- 
version is  substantially  surplusage,  after  a  sufficient 
cause  of  action  on  contract  has  been  stated,  or  is  deemed  to 
be  an  allegation  of  such  conversion,  as  being  equivalent  to 
the  breach  of  contract  alleged,  which  would  be  an  error  of 
law. 

The  judge  was,  therefore,  right  in  setting  the  execution 
aside,  and  I  think  the  laches  and  misleading  acts  of  the  de- 
fendant justified  the  imposition  of  the  condition  that  the 
defendant  should  not  prosecute  for  a  false  imprisonment. 

If  the  merits  of  the  defense  were  disclosed  solely  by  the 
defendant's  affidavit,  there  would  be  doubt  that  justice 
would  not  call  for  the  opening  of  the  judgment,  resting  as 
it  does  on  the  cause  of  action  in  contract.  His  affidavit  is 
seriously  opposed,  and  the  balance  against  him  is  made  by 
the  fact  that  long  after  the  judgment  was  obtained,  he  was 
notified  of  its  existence,  and  that  plaintiff  intended  to  pro- 
ceed against  him.  He  acqniesced  from  the  time  the  suit 
was  begun  in  its  prosecution,  so  far  as  he  believed  it  did 
not  charge  him  with  a  violation  of  duty,  or  render  him 
liable  to  arrest,  and  in  the  judgment  from  October,  1883,  to 
January,  1884,  when  he  was  arrested  on  execution.  The 
action  of  the  judge  in  refusing  to  set  aside  the  judgment 
should  not  be  disturbed. 

Order  affirmed,  without  costs  to  either  party. 

Ingbaham,  J.,  concurred. 
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PAUL  BECHET  v.  MARGARET  SMITHERS. 

8dl»^wh<U  eonstituUi, — Warraniy  of  titls — breach  of. — Bndmm. 

Plaintiff  paid  to  defendant  $750  iu  consideration  of  her  af^reement  that 
plaintiff  might  have  the  Of^tion  of  baying  certain  land,  for  the  sale  of 
which  to  her  defendant  had  a  contract  from  the  owner  thereof,  and  upon 
which  land  tiierc  was  certain  machinery,  the  property  of  defendant.  The 
agreement  contained  this  clause:  **  Should  you  decide  Hiot  to  purchase 
the  said  properties,  then  the  $750  to  be  paid  to  me  on  the  delivery  of  this 
letter,  are  forfeited  by  you  and  belong  to  me.  Tou,  however,  can  take 
the  machinery  on  said  properties,  and  dispose  of  the  same  at  your  pleas- 
ure." Defendant  elected  not  to  take  the  laud,  but  through  his  agent  took 
possession  of  the  machinery.  In  an  action  for  breach  of  warranty  of  title  to 
said  machinery, 

ffM,  that  there  was  an  executed  contract  of  sale  of  said  machinery,  and 
that  defendant  being  in  possession  of  the  same  at  the  time  of  the  sale,  a 
warranty  of  title  is  implied. 

Further  held,  that  evidence  that  plaintiff  at  or  before  the  time  of  making 
the  agreement,  stated  that  be  desired  only  the  land,  afld  cared  nothing 
for  the  machinery,  was  inadmissible  to  show  that  the  tratfsaction  was  not 
a  sale  of  such  machinery. 

But  further  held^  that  the  mere  fact  that  the  property  was  shortly  thereafter 
taken  from  plaintiff,  in  an  action  by  a  third  party,  which  plaintiff  called 
upon  defendant  to  defend,  does  not  prove  a  breach  of  said  warranty  of 
title,  it  not  appearing  that  the  title  of  the  present  defendant  to  the  pro- 
perty was  litigated  in  that  action,  and  it  affirmatively  appearing  in  this 
action  that  said  defendant  had  good  title  at  the  time  of  the  sale. 

Before  Sebgwiok,  Ch.  J.,  and  Tbuax,  J. 

Decided  June  16, 1884. 

Defendant's  exceptions  ordered  to  be  heard  in  first 
instance  at  general  term,  verdict  being  directed  for  plainti£F. 

Action  to  recover  damages  upon  a  breach  of  an  implied 
warranty  of  title  on  a  sale  of  certain  machinery  by  the  de- 
fendant to  the  plaintiff,  under  a  contract  in  writing  made 
between  them  in  the  city  of  New  York. 

The  machinery  was  at  the  time  in  the  possession  of  de- 
fendant, on  certain  mining  lands  in  North  Carolina,  for  the 
sale  of  which  to  her,  defendant  held  a  contract  from  one 
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Holmes,  the  owner  thereof.    The  agreement  of  sale  between 
the  parties  hereto  was  as  follows  : 

'^  (1.)  I  grant  you  the  option  to  purchase  the  above  said 
properties,  with  all  the  machinery  and  buildings  thereon, 
until  the  5th  of  August  next,  for  the  sum  of  $10,000,  $760 
payable  on  my  delivery  to  you  of  the  present  letter,  $4,060 
to  be  paid  as  soon  as  you  desire  to  purchase  the  said  prop- 
erties,  on  which  payment  I  shall  transfer  to  yon  the  original 
bond,  of  which  copy  is  annexed   to   the  present.      The 
balance  of  $6,200  to  be  paid  to  M.  M.  L.  Holmes,  of  the 
county  of  Rowan,  North  Carolina,  under  the  provisions  of 
the  annexed  copy  of  bond,  upon  the  delivery  to  you  of  a 
good  title  conveying  said  properties  to  you.    (2.)  In  case 
you  purchase  said  properties,  you  are  to  pay  me  one-for- 
tieth part  of  the  net  proceeds  of  all  the  metal  you  extract 
from  the  ores  of  said  Rosenian  Gold  Mine  Lot.   (8.)  Should 
you  decide  not  to  purchase  the  said  properties,  then  the 
$750  to  be  paid  to  me  on  delivery  of  this  letter  are  forfeited 
by  you,  and  belong  to  me.     You,  however,  can  take  pos- 
session of  the  machinery  on  said  properties^  and  dispose  of 
the  same  at  your  pleasure,  and  for  your  own  benefit.    (4.) 
Upon  the  payment  of  said  $760  you  have  the  right  to  ex- 
amine the  properties  in  question,  to  take  from  the  same 
ores  in  such  quantities  as  you  may  desire,  said  ores  to 
belong  to  you,  subject  to  the  conditions  of  the  annexed 
copy  of  bond." 

Plaintiff  paid  the  $760,  and  elected  not  to  take  the  land, 
but,  through  his  agent,  took  possession  of  the  machinery. 
Shortly  thereafter  the  machinery  was  taken  from  plain tifPs 
agent  by  process  in  the  nature  of  replevin,  at  suit  of  certain 
third  parties,  brought  in  North  Carolina,  in  which  said 
third  parties  established  titl^  to  and  took  the  property. 

The  plaintiff  in  this  action  notified  defendant  of  the 
pendency  of  said  action,  and  requested  her  to  defend  it, 
which  she  did  not  do.  The  judgment  roll  in  said  action 
was  put  in  evidence  in  this  action. 

Further  facts  appear  in  the  opinion. 
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D.  M,  Porter^  for  plaintiff. 

Oeorge  W.  McAdam  and  Albert  Matthews^  for  defend- 
ant.— There  was  no  "sale"  of  this  ''machinery  and 
fixtures"  by  the  defendant  to  the  plaintiff.  -The  special 
agreement  between  them  must  be  taken  together,  in  all 
its  parts,  in  order  to  determine  its  meaning  and  legal  effect. 
It  is  a  contract  ^*t^/  generis.  The  defendant  contracts  to 
allow  the  plaintiff  certain  "  privileges "  for  the  sum  of 
$760 ;  and  further  provides  that,  if  he  does  not  avail  him- 
self of  them  all,  he  shall  ''  forfeit,"  as  damages,  ^he  sum  of 
$760,  but  he  shall,  however,  have  permission  to  take  pos- 
session of  the  machinery  and  fixtures  and  dispose  of  the . 
same  at  his  pleasure  and  for  his  own  benefit.  The  sum  of 
$760  was  intended  to  belong  to  the  defendant,  as  her  liqui- 
dated damages,  if  the  plaintiff  failed  to  complete  that  trans- 
action (Slosson  V.  Beadly,  7  Johns.  72 ;  Kemp  v.  Knicker- 
bocker Ice  Co.,  69  IT.  T.  58). 

Even  if  there  had  been  a  ''sale"  of  these  chattels  by 
defendant  to  plaintiff  and  a  "warranty  of  title"  of  the 
same,  there  was  clear  proof  that  the  chattels  belonged  of 
right  to  the  defendant  at  the  time  of  making  the  contract 
between  her  and  the  plaintiff,  and  a  failure  of  proof  of  any 
kind  that  they  belonged  to  any  one  else  at  that  time.  There 
is  no  pretense  that  she  conveyed  them,  or  gave  any  right 
over  them  to  any  person  except  the  plaintiff. 

The  North  Carolina  action  did  not  appear  to  proceed  on 
the  ground  that  the  defendants  had  not  given  a  good  title 
to  the  chattels  in  question,  to  the  plaintiff  in  this  action 
(Blasdale  v.  Babcock,  1  Johns,  518).  Even  if  the  judgment 
were  admissible  in  evidence  to  the  jury  on  the  subjects  of 
eviction  of  possession  of  the  chattels  in  question,  it  was  not 
conclusive,  nor  could  it  overcome  the  other  positive  evidence 
of  the  soundness  of  the  defendant's  title  at  the  time  of  the 
contract,  without  further  eviilence  showing  that  her  title 
had  been  litigated  in  the  replevin  suit  now  in  question 
(McKnight  v.  Dunlop,  4  Barb.  36  ;  Col  well  v.  Bleakley,  1 
Keyes,  62 ;  Kerr  v.  Hayes,  86  N.  T.  333 ;  McKnight  v.  Dev- 


384  BECHET  ft.  SMFTHEBS. 

Opioion  of  the  Court,  by  SspawiCK,  Ch.  J. 

lin,  52  Id.  403;  Railroad  t^.  Elmore,  53  Jd.  624;  Remington 
Paper  Co.  v.  6' Dougherty,  81  Id.  489). 

This  judgment  in  the  replevin  suit  (being  a  possessoiy 
action)  was  rather  like  a  judgment  in  ejectment  by  t 
olaimanf  against  anothers'  tenant,  and  not  binding  upon 
the  landlord  who  was  not  a  party  to  the  suit.  As  to  this 
defendant  it  is  res  inte?'  alios  acta  (Ryerss  v.  Ripley,  26 
Wend.  432 ;  Same  t>.  Same,  4  ffilly  458,  note ;  Leland  v. 
Tousey,  6  Hill,  334-5;  Ainslie  ».  Mayor,  1  Barb.  IflS; 
Thompson  v.  Clark,  4  Huriy  165  ;  Bennett  v.  Leach,  25  Id, 
178-9). 

By  the  Court. — Sedgwiok,  Ch.  J.— The  defendant 
made  an  agreement  with  the  plainti£F,  in  consideration  of 
which'  the  plaintiff  paid  her  $750.  The  agreement  was  that 
the  plaintiff  might  have  the  option  of  baying  certain  land 
upon  which  there  was  certain  mining  machinery  belonging 
to  the  defendant.  She  did  not  own  the  land,  but  had  a 
contract  for  its  sale  to  her.  The  agreement  had  this  claose, 
^^  Should  you  decide  not  to  purchase  the  said  properties, 
then  the  $750  to  be  paid  to  me  on  the  delivery  of  this  letter 
are  forfeited  by  you  and  belong  to  me.  You,  however,  can 
take  possession  of  the  machinery  on  said  properties  and 
dispose  of  the  same  at  your  pleasure.' ' 

I  am  of  opinion  that  the  transaction  comprises  the  legal 
constituents  of  a  sale  of  the  machinery,  and  that  there  was 
a  contract  of  sale,  which  was  executed  upon  the  plaintiff 
afterward  taking,  as  he  did  take  possession  of  the  same. 
He  elected  not  to  take  the  land.  The  complaint  allt^es 
that  at  the  time  of  the  making  of  the  contract  the  defend- 
ant was  not  in  possession  of  the  machinery.  The  answer 
seems  to  deny  this.  The  proof  shows  that  the  defendant 
was,  when  she  sold,  in  possession  through  her  agent.  The 
law  implies  a  warranty  by  her  of  title. 

This  action  is  brought  upon  an  allegation  that  she  was 
without  title,  and  therefore  had  made  a  breach  of  the  war- 
ranty. The  proof  was  clearly  the  other  way,  and  that  she 
had  delivered  possession  to  the  plaintiff.  The  only  proul 
that  was  used  in  attempting  to  show  her  want  of  title,  was 
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what  was  also  used  to  show  that  the  plaintiff  had  been  de- 
prived of  possession.  It  was  an  action  brought  in  North 
Carolina  by  third  persons  against  the  agent  of  the  defend- 
ant (the  plaintiff  in  this  action),  who  held  possession  of 
the  machinery  for  the  sai4  defendant,  on  the  claim  that 
they  owned  the  property,  and  that  the  defendant  in  the 
action  wrongfully  withheld  it.  The  plaintiffs  had  judg- 
ment in  that  action,  and  it  was  executed  by  the  property 
being  delivered  to  them.  The  plaintiff  here  gave  notice  to 
this  defendant  that  the  action  in  North  Carolina  had  been 
begun,  and  demanded  that  she  should  defend  it.  This 
proves  nothing.  The  present  defendant  was  not  bound  to 
defend  that  action,  when  the  plaintiff's  agent  had  a  full  de- 
.  fense,  if  the  issue  were  the  defendant's  title  at  the  time  of 
the  contract.  And  the  evidence  here  shows  such  a  defense, 
and  that  the  defendant  had  title  at  the  time  of  the  contract. 
There  was  nothing  even  to  show  that  the  issue  in  the  former 
action  involved  any  claim  in  derpgation  of  a  claim  of  title 
in  defendant  at  and  before  the  making  of  the  contract. 
From  all  that,  it  appears,  the  claim  may  have  been  made  of 
title  proceeding  from  this  plaintiff. 

The  court  refused  to  allow  the  defendant  to  prove  that 
when  the  contract  was  made,  before  it  was  signed  by  de- 
fendant, the  plaintiff  said  to  her  that  all  he  cared  for  was 
the  land,  and  that  the  machinery  was  of  no  consequence, 
and  be  cared  nothing  about  them.  I  think  the  court  was 
correct.  His  indifference  to  the  machinery  did  not  deprive 
him  of  the  benefits  of  the  contract  as  to  it  that  was  actually 
made.  If  at  the  time,  the  declaration  had  been  made  by 
the  plaintiff  that  he  knew  the  defendant  had  no  title,  or  by 
the  defendant  that  she  had  none,  which  conld  not  have  been 
declared  under  the  facts,  a  different  question  would  be  pre- 
sented. 

My  opinion  is  that  the  exceptions  should  be  sustained, 
the  verdict  set  aside,  and  a  new  trial  ordered,  with  costs  of 
the  argument  to  abide  the  event. 

Tbuax,  J.,  concurred. 
Vol.  XVra.-^26 
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JOHANNA   DONOHUE,     Respondent,    t.   SUSAN  R 
KENDALL,  bt  al.,  Appellants. 

Landlord  and  tmant — tenement  houKe — liability  of  esdecutan  in  emtrvl  ^.'- 
Pleading.— Lawi  1882,  chap,  410,  |  652. 

It  is  the  duty  of  the  landlord  of  a  tenement  house  to  keep  in  good  reptir 
the  stairways,  etc.,  intended  for  common  use,  and  be  is  liable  to  histei- 
ants,  as  well  as  to  strangers  lawfully  on  the  premises,  for  damages  caused 
by  neglect  of  this  obligation. 

Executors,  who,  as  such,  are  in  possession  and  control  of  such  premisefi,  SR 
junder  a  like  obligation,  which  may  be  enforced  against- them  personallT, 
even  though  under  the  will  they  have  no  right  to  make  repairs  at  tbe  ex> 
pense  of  tlie  estate. 

Where  the  title  of  the  action  contains  after  the  names  of  thedefendantgtbe 
words  '^executors,  etc.,"  and  the  complaint  states  the  former  ownership 
of  the  premises  by  the  testator,  the  appointment  of  defendaDU  as  ex- 
ecutors, t^iat,  as  such,  they  went  into  possession  and  control;  that  "the 
defendants*'  were  guilty  of  negligence,  etc.,  and  finally  demands  judg- 
ment against  *'  the  defendants," — if  th(>  proof  be  sufficient,  judgment  is 
properly  entered  against  defendants  individually. 

The  provisions  of  Laws  1882,  chap.  410,  §  652,  establish  the  personal  lia- 
bility of  executors  in  possession  and  control  of  tenement  houses,  for 
damages  caused  by  defective  condition  of  stairways.    (Truax,  J.) 

Before  Sedgwick,  Ch.  J.,  and  Tbuax,  J. 

Decided  June  16, 1884. 

Appeal  by  defendants  from  judgment  entered  od  ret- 
diet  of  jury,  and  from  order  denying  defendants'  motion 
for  a  new  trial  made  upon  the  minutes. 

This  action  was  brought  to  recover  damages  sustained 
by  plaintiff  in  falling  down  a  stairway  leading  to  the  cellar 
of  a  certain  tenement  house,  in  the  city  of  New  York,  in 
which  she  lived. 

The  title  of  the  action  in  the  summons  and  com- 
plaint was  "  Johanna  Donohue  c.  Susan  R.  Kendall,  Eliia- 
berh  R.  Upham,  Caroline  R.  Kendall,  and  Daniel  R.  Ken- 
dall, executors  of  the  last  will  and  testament  of  Isaac  C 
Kendall,  deceased."     The  complaint  allegt^d  that  at  th^ 
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time  of  his  death  the  said  Isaac  C.  Kendall  was  the  owner 
and  had  possession  of  the  premises;  that  he  died,  leaving 
a  last  will  and  testament  wherein  he  appointed  the  defend- 
ants executors  thereof ;  that  on  April  28,  1877,  the  defend- 
ants were  appointed  execntors  of  said  last  will  and  testa- 
ment and  are  acting  as  such  ;  that  thereupon  the  defendants, 
as  such  executors,  undertook  the  management  and  control 
of  said  premises,  and  still  have  possession  and  control  of 
the  same. 

It  then  alleged  that  ^'  the  defendants"  did  on  May  20, 
1882,  negligently,  carelessly,  wrongfully  and  unlawfully 
leave  said  stairway  and  suffered  the  same  to  remain  in  such 
dangerous,  unguarded  and  rotten  condition,  that  by  means 
whereof  the  plaintiff  fell  and  was  injured.  Judgment  was 
demanded  against  ^^  the  said  defendants." 
^  The  answer  denied  only  that  the  premises  were  in  an  un- 
safe condition,  or  improperly  or  insecurely  constructed,  or 
that  defendants  left  the  staii  way  in  a  dangerous  and  un- 
safe condition  as  alleged  in  the  complaint. 

The  action  resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  $1,000,  on  which  judgment  was  entered  against  the 
defendants  individually  for  $1,107.97,  damages  and  costs. 
From  this  judgment  the  defendants  appeal. 

W.  McDermott,  for  appellants.— The  judgment  should 
not  have  been  against  defendants  individually.  It  is  not 
necessary  to  set  out  in  the  title  of  an  action  that  defendants 
are  sued  in  a  representative  capacity.  The  complaint  may 
set  out  the  representative  character  of  the  defendants  to 
show  that  the  action  is  brought  to  recover  a  demand  of  the 
estate  (Yates  v.  Hoffman,  5  Huriy  113  ;  Sullivan  v.  Husson, 
50  How.  475). 

The  allegation  in  the  complaint  that  the  executors  had 
possession  and  control  of  the  premises  does  not  show  any 
authority  or  duty  to  make  repairs.  There  was  no  proof  on 
the  trial  of  the  will  or  its  provisions. 

Where  an  executor  is  empowered  merely  to  receive  the 
rent  and  has  no  estate  in  the  land  he  is  not  personally 
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responsible  for  damages  by  reason  of  the  defective  constrac- 
tioD  or  condition  pf  the  building  (Rollins  v.  Mount,  4  M 
563). 

Executors  having  a  naked  power  to  sell  real  estate  and 
not  authorized  to  make  repairs  cannot  charge  the  estate 
with  the  cost  of  repairs  (Hopper  v.  Adee,  8  DucTj  235). 

Peter  Mitchell^  for  respondent. 

By  THE  Court. —Sedgwick,  Ch.  J. — ^The  appellants  ob- 
ject that  the  verdict  and  judgment  were  entered  againrt 
the  defendants  personally,  erroneously,  inasmocb,  as  is 
claimed,  the  complaint  made  no  charge  against  them  per- 
sonally but  only  as  executors,  etc.,  of  Isaac  C.  Kendall 
The  title  of  the  action  contains  after  their  names  the  word 
"executors,  etc."  This  is  no  more  than  identifying  them 
by  description,  and  does  not  indicate  that  they  are  sued  as 
executors.  The  complaint  states  that  as  executors  they 
undertook  the  management  and  control  of  the  premises 
where  the  accident  happened,  but  it  states  that  they,  per- 
sonally, without  attending  to  their  executorship,  Dili- 
gently did  leave  the  stairway  in  a  ruined  condition,  etc. 
Their  duties  as  executors  related  to  the  persons  interested 
in  the  estate,  yet  even  to  them  there  might  be  a  personal 
liability.  As  to  the  plaintiff,  whatever  was  the  title  or 
right  of  the  defendants,  they  had  an  obligation  to  her,  be- 
cause as  natural  persons  they  were  in  control  of  the  prem- 
ises and  managed  them,  and  were  liable  for  any  negligence 
on  their  part. 

The  answer,  by  not  denying,  admitted  that  the  defend- 
ants had  possession  and  control  of  the  premises.  It  is  ^^ 
be  observed  that  this  amounts  to  an  admission  of  joint  pc?" 
session  and  control,  which  is  the  foundation  of  a  joint  ob- 
ligation to  use  ordinary  care  as  to  the  premises. 

The  plaintiff  was  a  tenant  of  some  rooms  in  the  uppet 
part  of  the  house,  with  the  right  to  use  a  part  of  tbecell*f' 
Access  to  this  cellar  was  to  be  had  by  a  stairway  leading 
down  to  the  cellar.  The  plaintiff  was  going  down  the  stairs, 
when  she  fell  and  was  damaged,  because  one  of  the 
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was  gone.  I  think  the  circumstances  that  were  not  dis- 
puted, justified  an  inference  that  the  plaintiff  was  either 
the  tenant  of  the  defendants,  or  of  their  testator,  and  if 
this  were  not  correct,  the  defendants  should  prove  the  ex- 
ceptional state  of  facts.  In  any  condition  of  the  facts  as 
to  this,  it  seems  to  me,  that  the  defendants  owed  a  duty  to 
the  plaintiff,  who  was  rightfully  using  the  stairway,  that 
as  part  of  the  house  was  in  their  possession  and  control, 
not  to  allow  it  to  become  dangerous.  It  is  supposed  that 
as  executors  they  may  have  had  no  power  to  repair.  It  is 
conceivable  that  they  had  no  such  power  at  the  expense  of 
the  estate.  The  presumption  is  otherwise.  They  had  such 
a  power  at  their  own  expense.  They  were  not  compelled 
to  go  into  control  of  the  property,  but  if  they  do  so,  they 
must  fulfill  duties  and  responsibilities  that  are  grounded 
upon  the  fact  of  the  power  of  management. 

It  is  also  argued  that  as  tenant  the  plaintiff  took  the 
risks  of  the  actual  condition  of  the  stairway.  That  if  the 
defendants  were  her  landlord,  they  were  not  bound  to  re- 
pair it,  during  her  tenancy.  This  might  be,  if  the  stairway 
had  been  part  of  the  premises  that  had  been  let  to  the 
plaintiff.  It  was  not.  She  had  but  a  right  of  passage  over 
it,  as  had  the  members  of  the  other  nine  families  in  the 
building.  It  is  not  to  be  presumed  that  the  arrangement 
intended  that  she  or  the  others  should  keep  the  stairway 
in  repair.  The  implication  from  the  circumstances,  is  that 
it  should  be  kept  safe  for  them. 

l(  was  argued  again,  that  the  testimony  showed  that  the 
plaintiff  was  guilty  of  contributory  negligence.  This 
question  was  properly  left  to  the  jury.  The  evidence  did 
not  incontrovertibly  show  that  the  plaintiff  knew  either 
that  the  step  on  which  she  said  she  intended  to  place  her 
foot  was  gone  or  was  likely  to  be  found  to  be  gone.  The 
jury  was  at  liberty  to  find  that  the  plaintiff  had  been 
warned  only  that  there  was  a  loose  step  over  which  she 
might  safely  go  if  she  went  with  care.  No  information 
necessarily  was  a  warning,  that  she  must  expect  to  find  a 
step  gone. 
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Jadgment  affirmed  and  order  affirmed  with  costs. 

Tbuax,  J. — [Concurring.]— The  statate  {Laws  1887, 
chap.  908,  §  4 ;  Laws  1882,  chap.  410,  §  662),  placed  upon 
defendants  the  duty  of  keeping  the  stairs  in  good  repair. 
This  duty  they  failed  to  perform.  For  this  reason,  I 
concur. 


GEORGE  MoGOVERN  as  Temp.  Adm'b,  Appbllaitt^  t. 
MARGARET  D.  MoGOVERN,  Respondbbtt. 

OMt$—^9ohen  temporary  adminiUratar  chargeahie  wik. 

Where  property  which  had  belonged  to  the  deceased  and  was  in  his  pos- 
session within  a  short  time  of  his  decease,  is  immediately  thereafter  is 
the  possessioD  of  his  widow,  and  when  the  same  is  demanded  by  tbo 
temporary  administrator,  appointed  under  a  will  in  which  he  is  named 
as  executor,  but  is  not  otherwise  interested,  tiie  widow  claims  the  owne^ 
ship  thereof,  but  does  not  explain  the  transaction  or  the  manner  or  time 
of  the  transfer  to  her,  and  it  does  not  appear  that  the  administrator  was 
cognizant  of  said  facts,  he  should  not  be  charged  personally  with  the 
costs  of  an  action  to  test  the  title  of  the  property,  in  which  the  widov 
proves  title  by  gift  from  her  husband. 

Plaintiff  in  such  a  case,  having  been  duly  appointed  temporary  admintitn- 
tor  under  the  will,  the  probate  of  which  is  contested  by  the  widow, 
allegations  as  to  his  improper  conduct,  in  inducing  the  testator  to  mike 
the  will,  cannot  be  considered  on  such  an  application  to  charge  him  with 
bad  faith.     (Sbdgwicx,  Ch.  J.) 

Though  the  widow  swears  before  the  action,  e.  ^.,  in  an  examinatioa  to 
enable  a  complaint  to  be  framed,  what  the  transaction  was  by  which  abe 
obtnined  title,  it  does  not  necessarily  show  bad  faith  or  mismanagement 
that  the  administrator  disbelieves  the  statement  of  an  interested  patty. 
(Skdowick,  Ch.,  J.) 

Defendant  failing  in  such  a  case,  to  move  for  security  for  costs  under  sec- 
tion 8871  of  the  Code,  plaintiff  should  be  charged  therewith  only  oo 
clear  proof  of  bad  faith.     (Inobaham,  J.) 

Before  Sedgwick,  Ch.  J.,  and  Ingbahak,  J. 

Bedded  June  16,  1884. 

Appeal  from  order,  directing  that  the  costs  of  the  action 
should  be  paid  by  the  plaintiff  personally,  under  section 
3246  of  the  Code  of  Civil  Procedure. 
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It  appeared  that  Daniel  McGovern,  the  plaintiffs  testa- 
tor, was  in  his  lifetime  a  liquor  merchant,  carrying  on  busi- 
ness at  the  city  of  New  York,  and  reputed  to  be  a  man  of 
means.  At  the  time  of  his  death  he  was  apparently  in 
possession  of  a  large  stock  of  goods  and  a  valuable  good 
will,  the  sign  over  the  door  of  the  place  of  business  being 
in  his  name,  as  were  also  the  licenses  under  which  the 
business  was  transacted.  He  left  a  will  which  was  duly 
propounded  for  probate.  The  plaintiflp,  who  was  named  as 
executor,  endeavored  to  take  an  inventory  of  the  estate. 
The  defendant,  his  widow,  refused  to  permit  him  to  do  so, 
claiming  that  the  deceased  had  left  no  property  or  estate 
whatsoever.  Thereuj)on,  alleging  the  facts  that  the 
defendant  threatened  to  contest  the  probate  of  the  pro- 
pounded will,  plaintiff  applied  for  and  was  granted  letters 
of  temporary  administration.  After  such  appointment  the 
plaintiff  again  demanded  possession  of  the  property,  which 
was  refused.  Defendant  then  moved  to  set  aside  the  letters 
of  temporary  administration  and  the  motion  was  denied. 
Plaintiff  then  instituted  proceedings  for  the  discovery  of 
assets  of  the  deceased  pursuant  to  the  provisions  of  the 
Code  (§  90).  Defendant  claimed  to  be  the  owner  of  the 
property  and  the  proceedings  were  dismissed  for  want  of 
jurisdiction.  Thereupon  this  action  of  conversion  was 
brought  to  test  the  title  to  the  property,  in  which  action 
defendant  claimed  title  by  gift  from  her  husband,  and  re- 
covered a  verdict. 

Defendant's  affidavits  on  this  motion,  to  show*  bad  faith, 
etc.,  among  other  things,  alleged  that  the  will  provided 
that  certain  legacies  should  first  be  paid  to  plaintiff's  mother 
and  sister,  and  thereafter  a  legacy  to  defendant ;  that  the 
plaintiff  personally  had  had  the  paper  drawn,  and  procured 
a  letter  from  the  deceased's  physician  advising  the  de- 
ceased's being  taken  out  to  ride  often  ;  took  him  out  to  ride 
on  the  day  the  paper  was  signed,  when  the  deceased  had 
to  be  carried  to  the  carrrage,  and  at  a  saloon  on  the  Boule- 
vard had  the  deceased's  cross  put  to  the  will,  which  he 
witnessed,  and  which  will  was  not  brought  to  the  attention 
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of  the  widow  of  the  deceased  nntil  after  the  death  of  the 
said  Daniel  MeGovern  ;  that  at  the  time  of  the  commence- 
ment  of  this  action  the  plain  tijff  was  not  in  possession  of 
any  property  belonging  to  the  estate. 

B.  J.  Myers^  for  appellant. — There  must  be  some 
specific  canse  or  circumstances  upon  which  the  conrt  cod- 
victs  the  plaintiff  of  bad  faith  in  the  prosecution  of  the 
action,  to  charge  him  with  costs  (Slocam  v.  Barry,  38  N,  T. 
46). 

It  was  plaintiff's  diTty  to  take  possession  of  the  personal 
property  of  the  intestate  ;  to  secure  and  preserve  it,  and  to 
collect  choses  in  action  {Code  Civ.  Pro.  §  2671 ;  Redfidi 
8ur.  Pr.  349,  2d  ed). 

The  temporary  administrator  was  in  the  honest  dis- 
charge of  his  duty  bound  to  bring  this  action  (Schultz  9. 
Pulver,  11  Wevd,  312). 

It  must  be  shown  that  plaintiff  was  influenced  by  some 
corrupt  motive,  or  that  his  action  was  due  to  some  undue 
interest  in  the  proceeding. 

The  motion  was  improvidently  granted  by  the  special 
term  without  a  certificate  by  the  trial  term  justice  of  the 
facts  which  bore  on  the  question  of  bad  faith  (Parkhill  tj. 
Hillmann,  Admr.,  12  How.  353  ;  Mersereaux  v.  Ryers,  11 
How.  300). 

Turner^  Lee  <fe  McClure^  for  respondent. 

By  thb  Court. — Sedgwick,  Ch.  J.— The  effort  by  de- 
fendant to  show  that  the  plaintiff  had  acted  improperly  in 
respect  of  the  paper  proposed  as  the  deceased's  last  will, 
cannot  be  considered  on  this  appeal.  The  surrogate,  with 
competent  jurisdiction,  thought  it  right  to  appoint  the 
plaintiff  to  be  the  temporary  administrator,  and  it  became 
the  duty  of  the  latter  to  bring  actions  for  the  protection  of 
the  estate.  The  facts  were  that  a  large  quantity  of  property 
that  had  belonged  to  the  deceased  and  was  in  his  posses- 
sion  within  a  short  time  before  his  death,  was  after  his 
death  in  the  possession  of  the  defendant,  and  was  claimed 
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by  her.  to  be  her  own.  It  does  not  appear  that  she  ever  ex- 
plained the  transaction  or  the  manner  or  time  of  transfer 
to  her,  or  made  a  specific  statement  as  to  her  kind  of  title. 
The  only  opportunity  that  the  papers  show  the  plaintiflPhad 
of  learning  this,  was  upon  an  examination  of  the  defendant 
by  the  plaintiff,  to  enable  him  to  draw  his  complaint.  On 
that  examination,  when  the  questions  approached  an  in- 
quiry as  to  defendant's  title,  the  plaintiff's  counsel  objected 
that  the  order  for  examination  confined  it  to  the  defend- 
ant's knowledge  of  the  property,  and  all  outside  of  that 
was  objected  to.  When  a  question  was  asked  whether  the 
defendant  had  checks  from  the  deceased  in  July,  the  de- 
fendant's counsel  objected,  whether  correctly  or  not  need 
not  be  determined,  or  gave  notice  that  the  question  was 
within  the  rule  as  to  communications  with  a  deceased  per- 
son. The  practical  effect  of  this  was  to  stop  a  line  of  ques- 
tions that  if  followed,  would  have  given  the  defendant 
power  to  be  a  witness  as  to  the  transfer  to  her. 

Or,  if  she  bad  stated  under  oath  what  the  transaction 
was,  it  cannot  be  determined  as  the  case  stands,  that  it 
would  have  been  bad  faith  or  mismanagement  on  {)laintiff's 
part  to  have  disbelieved'the  statement  of  an  interested  party. 

The  case  was  unusual,  and  it  does  not  appear  that  the 
plaintiff  could  have  fully  performed  bis  duty  without  sub- 
jecting it  to  the  test  of  litigation.  For  these  reasons,  my 
opinion  is  that  the  order  should  be  reversed,  and  the  mo- 
tion below  denied,  with  |10  costs  and  disbursements  to  be 
taxed. 

Ingbaham,  J.— [Concurring.]— The  plaintiff  was  not 
personally  interested  in  the  result  of  the  action,  and  in 
order  to  charge  him  personally  with  costs,  it  must  appear  that 
he  was  guilty  of  mismanagement  or  bad  faith  in  the  prose- 
cution of  the  action  (Code^  §  3246),  There  was  a  substantial 
dispute  between  the  legatees  under  the  will  and  the  defend- 
ant, as  to  the  title  to  the  property.  Plaintiff  was  acting  for 
the  legatees  under  an  ai)pointment  of  the  surrogate,  and 
from  the  facts  as  they  appeared  prior  to  the  trial,  plaintiff, 
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cannot  be  charged  in  prosecuting  this  action  to  test  the  de- 
fendant's title  to  the  property  with  bad  faith. 

Defendant  oould  have  applied  under  section  8271  of  the 
Code,  to  require  plaintiff  to  give  security  for  costs,  and 
having  failed  to  make  such  application,  should  not  be  al- 
lowed to  compel  plaintiff  to  pay  the  costs  of  an  action  which 
he  was  prosecuting  for  the  benefit  of  others,  without  clear 
proof  of  bad  faith  I  concur,  therefore,  with  the  chief 
judge  that  the  order^honld  be  reversed. 


MARY  N.  TOWNSHEND,  Respondent,  v.  ELIHU 
WILLIAMS,  Appellant. 

Ttuf  %alt% — def^U  in^prewmption  as  to  wUidity  ofleau. — Olmid  on  titU.— 
Laws  1871,  chap,  881. 

A  lease  of  land  executed  by  the  city  of  New  York  upon  a  statutory  sale  of 
the  premises  for  unpaid  taxes,  is  void  when  founded  on  an  adTertisement 
giving  notice  of  the  sale  of  different  premises  described  in  a  certain  list, 
upon  divers  days  named  in  said  adverlisement,  and  requiring  redemption 
to  be  made  on  divers  other  days  therein  named,  without  designating  which 
lots  are  to  be  redeemed  each  day. 

But  a  lease  so  given  has  sufficient  presumptive  validity  to  constitute  a  cloud 
upon  title,  and  it  may  in  a  proper  case  be  removed  as  such. 

Such  a  lease  is  still  a  cloud  upon  title  though  the  comptroller  has  not  after 
delivery  of  the  lease  duly  executed  the  certificate  necessary  to  cut  off  the 
right  to  redeem  under  the  statute  {Laws  1871,  chap.  881,  $  16).  The  lease 
is  still  valid,  excepting  there  remains  a  right  of  redemption,  which  to- 
gether with  the  invalid  lease,  the  owner  is  entitled  to  have  removed. 

Before  SedgWick,  Ch.  J.,  and  Ingbaham,  J. 

Decided  June  16,  1884. 

Appeal  by  defendant  from  judgment  for  the  plaintiff 
entered  upon  the  findings  of  a  judge  at  special  term. 

Action  to  have  a  certain  lease  given  by  the  city  of  New 
York  upon  sale  of  premises  for  taxes,  declared  to  be  a 
cloud  upon  plaintiff's  title  and  removed,  upon  the  ground 
that  though  such  lease  was  valid  on  its  face  and  under  Laws 
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1871,  chap.  881,  §  4,  was  presumptive  evidence  of  the  reg- 
ularity of  the  proceeding  under  which  it  was  given,  yet 
that  it  was  in  fact  void,  proper  notice  of  sale  and  redemp- 
tion not  having  been  given  prior  to  the  execution  thereof. 
The  advertisement  of  notice  to  redeem  gave  notice  of  sales 
of  different  premises  described  in  a  certain  list  on  the  15th, 
16th,  18th,  21  St,  22d,  23d  days  of  December,  1871,  and  re- 
quired redemption  to  be  made  on  14th,  15th,  16th,  18th, 
21st,  22d  and  23d  days  of  December,  1873,  without  desig- 
nating which  lots  were  to  be  redeemed  each  day. 

Anderson  Price^  for  appellant. — If  a  valid  legal  objection 
appears  upon  the  face  of  the  proceedings,  through  which 
alone  the  adverse  party  can  claim,  there  is  not  in  law  such  a 
cloud  upon  his  title  as  will  authorize  a  court  of  equity  to  set 
aside  proceedings  (Van  Doren  v.  Mayor,  9  Paige^  388 ;  Hatch 
V.  City  of  Buflfiilo,  38  N.  Y.  276).  It  is  a  general  rule  that 
the  owner  of  real  estate  must  wait  until  his  title  is  assailed. 
It  is  not  sufficient  that  there  is  a  formal  title.  Where  the 
lien  is  invalid  on  its  face,  or  its  invalidity  will  necessarily 
appear  in  any  proceedings  taken  to  enforce  it,  the  jurisdic- 
tion of  equity  cannot  be  invoked  to  set  it  aside  (Townsend 
V.  Mayor,  77  N,  Y.  544  ;  Guest  tj.  City  of  Brooklyn,  79  Id. 
624  ;  Stnart  v.  Palmer,  74  Id.  186  ;  Wells  ^.  City  of  Buffalo, 
80  Id,  253 ;  Dederer  v.  Voorhees,  81  Id.  153). 

The  defective  redemption  notice,  would  necessarily 
appear  in  proceedings  by  defendant  to  enforce  claim, 
and  it  cannot  be  claimed  that  the  language  of  the  statute, 
§  4,  chap.  381,  Laws  1871,  has  the  power  to  make  a  wrong- 
fully executed  paper  a  valid  instrument.  The  lease  is  not 
evidence  of  the  power  to  sell ;  it  is  evidence  only  of  the 
regularity  of  the  act  of  selling  (Doughty  ^.  Hope,  1  Ciwi. 
79  ;  Striker  'o.  Kelly,  2  Ben.  323).  There  are  no  presump- 
tions of  regularity  when  an  officer  conveys  property  of  an 
individual.  ** Conclusive  evidence"  means  only  evidence 
as  to  sale  itself,  not  as  to  prior  or  subsequent  proceedings 
(Bunner  t>.  Eastman,  50  Barh.  639 ;  Hickox  v.  Tallman,  38 
Id.  608), 
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To  divest  the  owner  of  lands  by  a  sale  for  taxes,  every 
preliminary  step  must  be  shown  to  be  in  conformity  with 
the  statute.  It  is  a  naked  power,  not  coupled  with  an  in- 
terest, and  every  prerequisite  to  an  exercise  of  that  power 
must  precede  it  (Doughty  c.  Hope,  3  Den.  694  ;  Brown  ». 
Goodwin,  supra).  A  provision  in  a  section  of  a  law  can- 
not declare  a  paper,  which  can  only  be  issued  after  com- 
plying with  all  the  requirements  of  preceding  sections,  and 
can  only  be  lawfully  issued  after  such  strict  compliance, 
presumptive  evidence  of  the  due  performance  of  the  re- 
quirements of  those  preceding  sections  (Brown  v.  Goodwin, 
Abb.  N.  C.  468);  so  as  to  prevent  defects  from  appearing 
in  proceedings  to  enforce  (Donohue  «.  O'Connor,  46  Super. 
Ct.  297). 

The  defects  in  the  lease,  on  its  face  and  in  proceedings 
relating  thereto,  must  necessarily  appear,  or  be  made  to 
appear,  in  any  proceedings  to  enforce  same,  and  the  court 
erred  in  denying  the  motions  to  dismiss  the  complaint. 

The  lease  was  delivered  before  the  notices  had  been 
served,  which  made  it  absolute,  and  the  certificate  of  comp- 
troller, which  alone  makes  lease  absolute,  is  not  under  seal, 
as  required  by  §  13  of  chapter  381  of  1871. 

John  Townshend^  for  respondent. — The  lease  was  j?rtma 
facie  a  valid  lease,  and  presumptive  evidence  of  the  sale 
and  all  prior  proceedings  {Laws  1871,  chap.  381,  §  4). 

Although  the  lease  vf^^  prima  fade  good,  it  was  never- 
theless invalid.  This  court  has  held  that  a  notice  like  that 
upon  which  the  lease  was  founded  is  defective,  and  that  a 
lease  founded  upon  it  is. void  (Donohue  v.  O'Connor, 45 
Super.  Ct.  297). 

The  lease  being  evidence  of  the  tax  on  plaintiff's  prop- 
erty, that  the  tax  was  unpaid,  and  that  the  proi)erty  had 
been  legally  sold  for  a  term  of  1,000  years  to  pay  said  tax, 
the  falsity  of  which  could  be  made  to  appear  by  extrinsic 
proof  only,  the  lease  being  in  fact  void,  was  a  cloud  on  the 
plaintiff's  title  such  as  a  court  of  equity  will  remove.  When 
the  instrument  is  made  presumptive  evidence  that  the  pre- 
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liminary  proceedings  were  had,  the  action  to  remove  the 
cloud  lies  if  the  instrument  is  in  fact  void  for  a  defect  in 
the  proceedings  (Scott  v.  Onderdonk,  14  N.  Y.  9  ;  see  also 
Crooks  V.  Andrews,  40  Id.  647  ;  Newell  v.  Wheeler,  48  Id. 
487 ;  Story  Eq.  Jut.  %  700). 

The  fact  of  the  lease  being  presumptive  evidence  of  the 
regularity  of  the  sale  is  sufficient  to  constitute  a  cloud,  and 
plaintiff  is  not  bound  to  go  so  far  as  to  show  that  defendant 
could,  if  not  opposed,  recover  possession  by  means  of  his 
alleged  cloud ;  still,  plaintiff  submits  that  in  an  action  to 
enforce  the  lease,  the  production  of  the  lease  without  the 
certificate  of  the  comptroller  in  regard  to  publication  of 
notices  after  receipt  of  lease  (§  16),  would  entitle  the  plaint- 
iff to  recover. 

The  provisions  of  Laws  1866,  ch.  427,  touching  this  point 
are  identical  with  those  in  law  of  1871,  chap.  381.  Under 
these  provisions  it  was  held :  "The  purchaser  acquired  by 
the  comptroller's  deed  the  fee  simple  in  the  land  subject  to 
the  lien  of  the  mortgage  (Beecher  v,  Howard,  4  Hun^  361 ; 
affirmed  66  N.  Z.  7  ;  See  also  Pell  v.  Ulmar,  18  N.  T.  139  ; 
Johnson  v,  Elwood,  65  Id.  435  ;  Pinlay  v.  Cook,  64  Barb. 
30;  Phyfe  v.  Masterson,45  Super.  CL  138;  Colman  v. 
Shattuck,  GUN.  F.  358 ;  Curtis  v,  Pollett,  IB  Barb.  343; 
Hatch  V.  City  of  Buffalo,  38  N.  Y.  276). 

But  in  this  case  it  appears  that  the  notices  subsequent 
to  the  giving  the  lease  have  in  fact  been  given,  and  the 
comptroller  has  been  satisfied  of  that  fact  and  has  given  his 
certificate  to  that  effect,  and  the  sole  alleged  defect  as  re- 
gards this  is  that,  although  he  declares  the  certificate  is 
under  his  ^'hand  and  seal,"  no  seal  is  found  on  the  instru- 
ment. The  presumption  is  the  seal  was  affixed  and  has 
been  displaced,  but  if  it  was  never  affixed  the  holder  of  the 
lease  could  have  it  affixed  at  any  time  and  so  complete  the 
lease  (Granden  v.  Herdandez,  17  Week,  Dig.  88). 

By  the  Court. — Sedgwick,  Ch.  J. — ^The  complaint 
asked  that  a  lease  given  by  the  city,  upon  a  sale  of  prem- 
ises lor  taxes,  be  declared  to  be  a  cloud  upon  the  title  of  the 
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plaintiff  to  the  premises,  and  be  removed,  and  judgment 
accordingly  was  allowed. 

The  principal  objection  argued  upon  this  appeal  is,  that 
the  lease  and  the  proceedings  to  it  are  invalid  upon  their 
face,  and  therefore  the  lease  is  not  a  cloud  upon  the  title. 
I  am  of  opinion  that  the  lease  has  such  apparent  and  pre- 
sumptive validity  that  the  plaintiff  is  entitled  to  its  removal, 
but  in  fact  the  pleadings  raise  no  such  question  and  place 
the  sole  defense  of  the  defendant  upon  the  validity  of  the 
lease.  The  answer  admits  that  the  mayor,  &c.,  by  virtue 
of  the  power  in  them  vested  by  statute,  duly  executed  a 
lease  purporting  to  be  a  lease  of  the  premises  mentioned 
in  the  complaint,  t®  one  Goodrich,  for  value,  and  that  the 
defendant  is  the  holder  and  owner  of  the  same  for  value, 
and  that  the  premises  were  sold  at  public  auction  for  the 
non-payment  of  certain  taxes  duly  levied  or  assessed  upon 
said  premises,  ''  and  said  purchase  and  said  holding  are  in 
good  faith  and  for  value."  The  answer  calls  these  aver- 
ments admissions,  but  they  constitute  the  defense,  and  the 
defendant  cannot  make  a  contrary  defense  that  the  lease 
was  apparently  invalid. 

The  other  objection  relates  to  matters  subsequent  te 
the  execution  of  the  lease.  It  is  taken  under  the  provisions 
of  section  16  of  chapter  381,  Laws  of  1871.  That  section 
declares  that  if  the  comptroller  be  satisfied  by  a  prescribed 
kind  of  afladavit,  that  notice  for  redemption  had  been  duly 
served,  and  the  money  for  redemption  shall  not  have  been 
paid,  *'  he  shall  under  his  hand  and  seal  certify  to  the  fact, 
and  the  conveyance  shall  thereupon  become  absolute,  and 
the  owner  and  all  others  interested  in  the  lands  and  tene- 
ments, shall  be  barred  of  all  right  thereto  during  the  term" 
of  the  lease.  In  the  present  case,  the  comptroller  signed 
the  certificate  but  he  did  not  seal  it,  and  the  judge  below, 
so  found.  It  is  argued  that  therefore  the  lease  was  not  a 
cloud  because  it  was  not  absolute.  The  section  does  not 
avoid  the  lease,  but  it  is  valid  excepting  there  remains  a 
right  of  redemption.  The  statement  shows  that  apparently 
there  is  a  valid  lease,  but  that  the  owner  of  the  fee,  that  is 
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the  plaintiff,  Las  a  right  to  redeem.  She  has  a  right  to  have 
removed  the  appearance  of  this  right  to  redeem,  as  well  as 
the  lease,  for  that  is  derogatory  to  her  title.  The  immedi- 
ate right  is,  to  have  removed  this  apparently  valid,  but 
really  invalid  lease. 

Judgment  affirmed,  with  costs. 

Ingbaham,  J.,  concurred. 


PEOPLE  EX  BEL.  MARY  N.  TOWNSHEND,  Rklatob, 

Respondent,  d.  ARTEMUS  CADY,  Clebk  of 

Abbeabs,  Respondent,  Appellant. 

TfuuM — iMn  of  en  property-rfnandamua  to  campd  receipt  qf—titatfUe  ff  Zimi- 

tatiaM. 

Id  a  proceeding  by  way  of  mandamus  to  compel  the  clerk  of  arrears  to  re- 
ceive certaiu  taxes  alleged  by  relator  to  be  a  lien  on  her  premises,  it  was 
shown  that  the  taxes  were  imposed  in  the  years  1861,  1862,  1866,  1867, 
and  1868,  and  there  was  no  proof  of  non-payment  or  of  their  present 
existence.     The  relator  pleaded  the  ten  years  statnte  of  limitations. 

Beld,  that  a  mandamus  will  lie  to  compel  the  tax  officer  to  receive  the  tax. 

That  it  being  admitted  the  tuxes  in  question  once  existed,  in  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  they  continue  to  exist;  and 
further,  that  the  statute  of  limitatidns  does  not  discharge  the  debt,  nor 
bar  the  right  of  the  debtor  to  pay  it,  but  a£fects  only  the  remedy  of  the 
creditor. 

That  these  taxes  are  a  lien  on  the  property  ti)l  paid  {Lafe$  1871,  ch.  881, 
§  1),  therefore  that  the  rigiit  to  remove  the  lien  continues  concurrently, 
notwithstanding  the  statute  of  limitations. 

Before  Sedgwick,  Ch.  J.,  and  Tbuax,  J. 

Decided  June  Id,  1884. 

Appeal  from  an  order  and  jadgment  awarding  the  relator 
a  peremptory  mandamus,  commanding  the  appellant,  Cady, 
as  clerk  of  arrears,  to  accept  certain  arrears  of  taxes  for 
the  years  1861,  1862,  1866,  1867  and  1868. 
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The  relator  moved  for  an  alternative  mandamns  and 
alleged  the  ownership  of  the  property,  the  assessment  of 
taxes  in  the  years  mentioned  above  ;  she  also  alleged  that 
said  taxes  remain  unpaid ;  that  they  were  a  lien  on  her 
land ;  that  she  bad  tendered  the  respondent  the  aroonnt 
of  such  taxes  and  the  accrued  interest,  and  that  he  had 
refused  to  accept  the  same.  The  respondent  denied  that 
said  taxes  remain  unpaid,  and  admitted  the  other  allega- 
tions. He  also  pleaded,  as  an  affirmative  defense,  that  the 
relator's  right  to  apply  for  the  relief  now  sought  was  com- 
plete more  than  ten  years  before  the  commencement  of  this 
proceeding  and  that  ten  years  had  elapsed  before  the  tender 
of  the  taxes  was  made. 

The  issues  thus  raised  were  tried  by  Mr.  Justice  Inoba- 
HAM  and  a  jury,  and  by  direction  of  the  court  a  verdict  was 
found  for  the  relator.  Upon  this  verdict  the  relator  moved 
for  judgment,  and  judgment  was  ordered  awarding  writ. 

Upon  the  trial  the  only  evidence  adduced  was  proof  of 
a  conveyance  of  the  premises  to  the  relator  and  her  pos- 
session thereunder.  The  appellant  then  moved  to  dismiss 
the  writ,  among  other  grounds,  because,  so  far  as  it  related 
to  the  faxes  of  1861  and  1862,  more  than  twenty  years  had 
elapsed  since  they  were  imposed  and  that  the  presumption  of 
law  was  they  were  paid,  and  also,  because  there  is  no  proof 
the  taxes  were  unpaid.  The  appellant  also  moved  for  a 
verdict  in  his  favor  on  the  ground  stated  in  his  answer  that 
ten  years  had  elapsed  since  the  right  to  pay  the  taxes 
accrued.  The  appellant's  motions  were  denied,  to  which, 
and  also  to  the  court's  ordering  a  verdict  for  the  relator,  he 
excepted. 

Oeorge  P.  Andrews^  counsel  to  the  corporation,  and 
John  J.  Totonsendj  for  appellant. — It  was  incumbent  upon 
the  relator  before  being  entitled  to  relief,  to  prove  affirma- 
tively the  unpaid  condition  of  the  taxes,  and  to  show  that 
they  constituted  a  lien  at  the  time  the  present  proceeding 
was  begun.  For  aught  that  appeared,  the  lien  of  the  taxes 
may  have  disappeared  either  by  the  payment  of  the  taxes 
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or  by  the  sale  of  the  lots  for  the  non-payment  of  the  taxes 
tinder  the  scheme  contemplated  by  the  statutes  of  this  state 
—a  scheme  which  everyone  is  presumed  by  law  to  know 
{Laws  1843,  chap.  230,  art.  3). 

The  motion  as  to  the  taxes  of  1861  and  1862, on  the  ground 
that  the  lapse  of  20  years  since  the  imposition  of  these 
taxes  created  a  presumption  in  law  of  their  payment,  should 
in  any  event  be  granted  (Fisher  v.  Mayor,  67  JV.  T.  78,  80V 
Section  1,  chap.  3S1,  Laws  1871,  does  not  interfere  with  or 
rebut  the  presumption  referred  to.  No  doubt,  taxes,  etc., 
by  the  act  are  made  liens  until  paid  ;  but  the  rules  of  evi- 
dence applicable  in  determining  whether  or  not  any  par- 
ticular tax  is  as  a  matter  of  fact  paid  or  unpaid  are  not  in 
any  way  affected  by  the  act. 

That  mandamus  is  a  ''special  proceeding  "and  that  the 
provisions  of  the  Code  in  regard  to  the  limitation  of  actions 
apply  thereto,  has  been  expressly  held  (People  ex  rel. 
Sheridan  v.  French,  31  Hun,  617).  The  particular  limita- 
tion here  invoked  is  that  prescribed  in  section  388  of  the 
Code— covering  all  cases  not  especially  provided  for.  As  to 
each  tax  in  question,  the  right  of  the  relator  or  her  prede- 
cessor in  title  to  make  the  demand  or  tender  on  which  the 
proieeeding  is  based  was  completed  in  June  of  the  year  fol- 
lowing the  imposition  of  the  tax.  The  clerk  of  arrears 
then  takes  charge  (chapter  579,  L,  1853,  §§  11,  16.)  The 
tender  and  demand  as  to  her  most  recent  tax — 1858 — could 
then  have  been  made  in  June,  1869.  The  actual  tender  and 
demand  as  to  all  her  taxes  was  December  19,  1883.  Thus 
the  statute  had  then  run  as  to  all.  That  when  a  demand  is 
necessary  prior  to  the  institution  of  a  suit,  the  statute  be- 
gins to  run  when  the  right  to  make  the  demand  is  complete, 
see  §410  of  the  Code. 

John  Townshend.  for  respondent. 

The  assessment  of  the  taxes  being  conceded,  it  follows 

they  were  liens  on  the  property  for  which  it  was  liable  to 

be  sold.     Prior  to  Laws  of  1871,  chap.  381,  there  was  no 

specific  enactment  fixing  the  duration  of  this  lien,  but  it 
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was  by  analogy  held  that  the  lien  contiaaed  for  twenty 
years  (Mayor  v.  Colgate,  12  If.  T.  140). 

By  Laws  1371,  chap.  381,  §  1,  these  taxes  imposed  are 
made  liens  until  paid.  There  is  no  presumption  of  payment. 

As  to  the  objection  that  there  was  no  proof  of  the  taxes 
being  unpaid,  ^.  c,  no  proof  of  payment,  a  debt  or  obliga- 
tion once  shown  to  exist  is  presumed  to  continue. 

The  court  at  trial  term  had  power  only  to  try  the  issues 
framed  by  the  alternative  writ  and  the  return.  It  could  not 
dismiss  the  writ  {Code  Civ.  Pro.  §  2083). 

Supposing  that  after  ten  years  the  debt  cannot  be  en- 
forced, still  that  does  not  show  that  the  right  to  pay  and 
discharge  the  lien  is  taken  away.  The  statute  of  limita- 
tions is  to  protect  against  the  enforcement  of  a  debt  and 
not  otherwise  (Morey  v.  Farmers'  Loan  Co.,  14  J}f.  T.  308; 
Lawrence  ?).  Ball,  Id,  477 ;  Brady  v.  Begun,  36  Barb.  638). 

The  motion  for  leave  to  pay  these  taxes  is  in  the  ^nature 
of  an  action  to  remove  a  cloud  from  the  title.  The  caus6  of 
action  continues  as  long  as  the  cloud,  continues  (Miner  r. 
Beekman,  50  N.  T.  337-343). 

This  court  had  jurisdiction  to  issue  the  mandamns 
People  V.  Green,  58  JN.  Y.  295).  A  mandamus  is  the  proper 
remedy  against  a  municipal  oflScer  who  refuses  to  receive 
payment  of  a  tax  {Re  Clementi,  92  Id.  591). 

By  the  Court. — Truax,  J.— It  is  admitted  that  these 
taxes  once  existed,  and  in  the  absence  of  proof  to  the  con- 
trary, it  must  be  presumed  that  they  continue  to  exist.  The 
statute  of  limitations  does  not  discharge  the  debt ;  it  simply 
bars  the  remedy  on  the  debt  (Waltermire  v.  Westover,  14 
N,  Y,  20).  In  effect  it  does  not  dispense  with  the  perform- 
ance of  the  contract.  It  is  for  this  reason,  that  such 
statutes  have  been  held  not  to  impair  the  obligation  of  the 
contract  (St urges  v,  Crowninshield,  4  Wheat,  207).  The 
stntnte  says  that  the  actions  therein  specified  must  be  eora- 
mencvd  within  the  times  mentioned  in  the  statute  (Owfc 
^v>.  Pro.  %  380).    It  raises  a  bar  to  the  action,  which  bai 
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the  obligor  may  use  if  he  see  fit.  It  is  personal  to  him  as 
a  defense. 

It  has  been  determined  by  the  court  of  appeals  that  a 
mandamus  will  lie  to  compel  the  tax  officer  to  receive  the 
tax.  It  is  true  that  such  determination  was  reached  in  a 
case  in  which  six  years  had  not  elapsed  since  the  imposition 
of  the  taX)  and  in  which  a  statute  of  limitations  was  not 
pleaded  (Matter  of  Clemen  ti  v.  Jackson,  92  N.  Y.  591-5). 
But  it  is  a  right  inherent  in  the  owner  of  the  fee  to  have  a 
lien  on  his  property  removed,  and  these  taxes  are  a  lien  on 
this  property  until  paid  {Laws  1871,  chap.  381,  §  1).  This 
right  continues  while  the  lien  continues,  and  therefore  an 
action  or  proceeding  to  enforce  this  continuing  right  is  not 
barred  by  the  statute  of  limitations  (Miner  v.  Beekman,  60 
If.  r.343). 

The  judgment  and  order  are  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


JOHN  G.  HOFFMAN,  Appellant,  v.  THE  NEW  YORK, 
LAKE  ERIE  &  WESTERN  R.  R.  CO.,  Respondent. 

Pleading — denials^  farm  of— Motion  for  judgment  on  pleadings^  Amendment  &n 

appeal. 

A  denial  of  each  and  every  allegation  of  the  complaint,  except  as  admitted, 
qualified  or  explained,  is  not  a  good  denial  and  raises  no  issue. 

A  ruling  denying  plaintiff's  motion  for  judgment  on  the  pleadings,  in  such 
a  case,  when  made  in  due  season  at  the  opening  of  the  trial,  is  to  be  tested 
on  appeal  by  the  answer  as  it  then  stood,  and  not  as  it  would  have  been 
if  changed  by  an  amendment  that  was  not  granted  or  asked. 

But  after  the  denial  of  such  a  motion,  if  plaintiff  fails  to  make  a  case  and  his 
complaint  is  dismissed,  the  court  on  appeal  in  the  interest  of  justice  should 
allow  the  defective  denial  to  be  amended  so  as  to  stand  as  the  pleader  in- 
tended  a  general  denial.  ' 

Before  Truax  and  Ingbaham,  JJ. 

Decided  June  16,  1884. 

Appeal  from  a  judgment  dismissing  the  complaint. 
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Action  to  recover  $2,000  damages,  claimed  to  have  been 
sustained  by  the  plaintiff,  consequent  npon  being  ejected 
from  the  cars  of  the  defendant  on  October  28,  1881. 

The  first  paragraph  of  the  answer  ''denies  each  and 
every  allegation  set  forth  in  the  complaint,  except  as  herein 
admitted,  qualified  or  explained."  The  second  paragraph 
admitted  the  first  allegation  of  the  complaint,  viz. :  as  to 
incorporation  of  defendant,  etc.  The  remaining  i>aragraphs, 
which  were  numbered  consecutively  from  the  above,  con- 
tained statements,  that  at  the  time  mentioned  in  the  com- 
plaint, a  certain  person,  but  whether  plaintiff  or  not,  the 
answer  stated  defendant  was  ignorant,  was  on  defendant's 
train,  and  presented  an  expired  stop-over  check,  which 
h«  had  obtained  with  knowledge  of  its  conditions,  and  on 
being  informed  again  thereof  by  the  conductor  and  refusing 
to  pay  his  fare,  was  expelled  from  the  train  with  no  more 
than  reasonable  force,  etc. 

At  the  beginning  of  the  trial  plaintifl!  moved  for  jndg- 
ment  on  the  pleadings  on  the  ground  that  there  was  no 
denial  in  the  answer,  which  motion  was  refused. 

After  the  plaintiff  rested  his  case,  the  court  dismissed 
the  complaint  on  the  ground  that  a  cause  of  action  had  not 
been  shown. 

Edward  S.  Hatch,  for  appellant. — The  plaintiff  was  en- 
titled to  judgment  on  the  pleadings.  The  denial  contained 
in  the  answer  is  not  authorized  by  the  Code,  and  no  issue 
is  raised  on  it  (Luce  v.  Alexander,  4  Civ.  Pro.  428 ;  Clark 
V.  Dillon,  4  Id.  245  ;  Leary  v.  Boggs,  3  Id.  227).  There  be- 
ing no  sufficient  denial  of  the  allegations  of  the  complaint 
for  the  purposes  of  the  action,  the  complaint  is  admitted 
{Code  Clo.  Pro.  §  523  ;  Swinburne  v.  Stockwell,  68  ff&w. 
312).  There  is  no  new  matter  in  the  answer  constituting  a 
defense  orcounter-clainl  (Radde  v.  Ruckgabe,  3  Dtier^  684). 
There  is  no  counter-claim,  for  that  is  apparent  on  the  plead- 
ing itself. 

Ahbett  <fe  Fuller^  for  respondent.— The  first  paragraph 
of  the  answer  is  a  good  denial  (Calhoun  v.  Hallen,  26  Hwf^ 
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156 ;  Allis  v.  Leonard,  46  N.  Y.  688 ;  22  Alb.  L.  J.  28  ; 
Youngs  v.  Kent,  46  If.  Y.  672;  1  Bliss  Code,  2(i  ed.  306, 
note  1).  Bat  assuming  that  the  denial  is  not  good,  the 
other  portions  of  the  answer  comply  with  subdivision  2 
of  section  500,  and  contain  a  statement  of  new  matter  con- 
stituting a  defense.  The  answer  alleges,  beginning  at  para- 
graph III.,  the  facts  under  which  the  plaintiflE  rode  on  the 
cars  of  the  defendant,  and  these  fact  show  that  the  plaintiff 
is  not  entitled  to  recover  (See  Youngs  d.  Kent,  46  N.  Y,  673). 
After  judgment,  amendments  will  be  allowed  for  the 
purpose  of  sustaining  the  judgment  (See  case  2  Bliss  Code, 
2d  ed.  618,  note  g).  Upon  appeal  to  the  general  term  the 
court  may  treat  the  pleading  as  having  been  amended  so  as 
to  conform  to  the  facts  proved,  in  any  respect  in  which  the 
court  ought  clearly  to  allow  an  amendment  upon  applica- 
tion at  special  term  (Foote  v.  Roberts,  7  liobt.  17;  1  Bliss 
Code,  2d  ed.  620,  note  h). 

By  the  Court.— Trttax,  J. — The  motion  for  judgment 
on  the  pleadings,  made  by  the  plaintiff  at  the  commence- 
ment of  the  trial,  should  have  been  granted.  The  answer 
does  not  contain  the  general  or  specific  denial  of  the  alle- 
gations of  the  complaint  required  by  section  500  of  the 
Code  of  Civil  Procedure.  The  motion  was  made  in  due 
season,  and  the  ruling  must  be  tested  by  the  answer  as  it 
then  was,  and  not  by  the  answer  as  it  would  have  been  if 
it  had  been  changed  by  an  amendment  that  was  not  asked 
for  or  made  (Tooker  v.  Arnoux,  76  N.  Y.  397).  As  the 
pleadings  then  stood,  and  now  stand  the  plaintiff  was  en- 
titled to  judgment. 

But  the  evidence  offered  by  the  plaintiff  on  the  trial 
does  not  entitle  him  to  a  judgment  (Elmore  o.  Sands,  54' 
N.  r.  512  ;  Townsend  v.  Cant,  56  Id,  295).  He  failed  to 
prove  a  cause  of  action,  and  as  the  court  at  trial  term, 
could  have  amended  the  answer  so  that  it  would  have  coi\- 
tained  what  the  pleader  intended  it  to  contain — a  general 
denial.  We  think  that  in  the  interests  of  justice  the  defend- 
ant should  be  allowed  to  amend  its  answer,  nunc  pro  tunc^ 
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by  striking  out  the  words  "qualified  or  explained  "  in  the 
first  paragraph.  This  privilege  is  given  the  defendant  on 
its  stipulating  to  satisfy  the  judgment  heretofore  entered 
against  the  plaintiff.  On  filing  this  stipulation  the  jadgment 
will  be  afiSrmed  without  costs  to  either  party.  If  the  de- 
fendant do  not  give  the  stipulation  above  mentioned  the 
judgment  will  be  reversed  with  costs  to  the  appellant  to 
abide  the  event. 

Ing&ahak,  i.y  concurred. 


MART  A.  KING  v.  THE  TRUSTEES  OP  ST.  PATRICK'S 
CATHEDRAL,  Impleaded,  &c. 

Ganveyancing — implied  covenanU — description  hounding  land  by  do$ed  kighwais 
— right  to  award  of  damages  for  dosing  highway, 

II.  conveyed  to  B.  certain  premises  by  warranty  deed  containing  the  usoa! 
covenants,  and  describing  the  premises  as  bounded  by  the  side  of  a  cer- 
tain road,  which  had  been  tlieretofore  closed  as  a  public  highway  bj 
act  of  law,  the  deed  granting  all  the  right,  title  and  interest  if  any  of  A. 
in  so  much  of  the  said  road  as  was  adjacent  to  the  premises  conveyed. 
Thereafter  an  award  of  damage  for  the  closing  of  said  road  as  ii  public 
highway,  was  made. 

Held,  that  said  award  belonged  to  A. 

That  B.  is  presumed  to  have  receive  his  deed  with  knowledge  of  the  clos- 
ing of  said  road  and  to  have  paid  for  the  property  its  value  with  the  road 
closed. 

That  as  there  was  no  express  covenant  giving  B.  an  easement  in  and  right 
of  way  over  said  road,  none  can  be  implied. 

That  the  mere  mention  of  the  road  in  describing  the  property  conveyed, 
was  not  such  a  statement  of  its  actual  existence  as  a  road,  as  to  make 
the  grantor  liable  for  damages. 

That  the  injury  was  done  when  the  road  was  declared  closed  and  became  a 
personal  right  to  damage  belonging  to  the  owner  of  the  fee  at  that  time, 
and  not  to  the  owner  of  the  fee  when  the  award  was  made. 

That  the  words  **  tenements,  hereditaments,  and  appurtenances  *Mn  the 
deed,  did  not  convey  the  grantor's  right  to  these  damages. 

Before  Sedgwick,  Ch.  J.,  Tbuax  and  O' Gorman,  J  J. 

Decided  June  16, 1884. 
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Questions  submitted  to  the  court  upon  an  agreed  state 
of  facts,  under  section  1279  of  the  Code  of  Civil  Procedure. 

On  April  25,  1871,  Edward  King  and  William  Henry 
King  were  ihe  owners  in  fee  of  certain  lots  of  land  situate 
on  the  Bloomingdale  road,  between  Ninety-sixth  and 
Ninety-seventh  streets,  in  the  city  (  f  New  York.  On  that 
day  this  property  was  conveyed  by  tliem  by  deed,  contain- 
taining  the  usual  covenants,  to  Richard  Brennan.  Bloom- 
ingdale road  was  closed  in  March,  1868,  under  the  provis- 
ions of  chapter  697  of  Laws  of  1867  ;  and  at  the  time  of  the 
closing,  such  property  was  owned  by  said  Edward  King 
and  William  Henry  King.  The  award  for  the  damage 
caused  by  closing  Bloomingdale  road  was  made  in  Decem- 
ber, 1880.  The  amount  awarded  for  damage  to  the  lots  so 
conveyed  to  Brennan  was  $7,865.  The  plaintiflFs  have  suc- 
ceeded to  rights  of  Edward  and  William  Henry  King,  and 
the  defendants  above  mentioned,  have  succeeded  to  the 
rights  of  Richard  Brennan. 

The  lots  in  the  deed  to  Brennan  are  bounded  in  front  by 
the  easterly  side  of  the  Bloomingdale  road.  The  deed  also 
conveyed  to  said  Brennan  all  the  right,  title  and  interest  of 
the  grantors,  "  if  any,  in  and  to  so  much  of  the  land  laid 
down  on  said  map  as  Tenth  avenue  and  Ninety-sixth  and 
Ninety-seventh  streets,  and  Bloomingdale  road,  as  is  adja- 
cent to  the  land  and  premises,"  conveyed  to  said  Brenni^n. 

The  matters  in  controversy  were  submitted  in  the  fol- 
lowing questions : 

1.  Are  the  plaintiflfs,  Mary  Augusta  King,  as  executrix 
and  trustee  under  the  last  will  and  testament  of  Edward 
King,  deceased,  and  David  King,  Jr.,  as  committee  of  the 
estate  of  William  H.  King,  a  lunatic,  entitled  to  said 
award  ?  2.  If  Mary  Augusta  King  as  executrix,  &c.,  and 
David  King,  Jr.,  as  committee,  &c.,  are  not  entitled  to  said 
award,  are  the  defendants,  The  Trustees  of  .St.  Patrick's 
Cathedral,  entitled  to  said  award?  3.  Does  the  deed  from 
Edward  King  and  wife  to  Richard  Brennan,  dated  April 
26,  1871,  contain  or  have  any  covenant  or  representation 
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upon,  or  by  reason  of  which,  the  plaintiflf,  Mary  Augusta 
ELing,  as  executrix  under  said  last  will  of  Edward  King,  is 
now  liable  in  damages  to  the  trustees  of  St.  Patrick's  Ca- 
thedral, for  or  by  reason  of  the  previous  closing  of  said 
Bloom ingdale  road  as  aforesaid  ?  4.  Does  the  deed  from 
Edward  King,  as  committee,  &c.,  to  Richard  Brennan, 
dated  April  25,  1871,  contain  or  have  any  covenant  or  rep- 
resentation upon,  or  by  reason  of  which  the  plaintiff,  David 
King,  Jr.,  as  committee  of  the  estate  of  William  H.  King, 
is  now  liable  in  damages  to  said  trustees  of  St.  Patiiek's 
Cathedral,  for  or  by  reason  of  the  previous  closing  of  said 
Bloomingdale  road,  as  aforesaid  \ 

James  A.  Deering,  for  plaintiff. — I.  The  road  was 
closed  March  8,  1868,  when  the  map  of  the  Central  Park 
Commissioners  was  filed  omitting  it  (cbap.  697,  Laws 
1867,  §  3  ;  Fearing  v.  Irwin,  4  Daly,  385).  The  damage  or 
injury  by  the  closing  was  then  done  (at  the  closing),  and  ' 

became  a  personal  right  to  damages,  for  which  the  act  pro- 
vided a  remedy.  By  the  very  terms  of  the  act  the  road 
was  then  closed  as  a  public  road,  and  the  damages  provided 
for,  are  for  the  injury  done  by  such  closing  (Pentz?>.  Mayor, 
24  Wend,  668 ;  Hatch  v.   Mayor,  43  Super.  CL  426).    The  i 

right  to  the  damages  in  such  cases,  although  not  ascer- 
tained or  allowed,  will  not  pass  by  the  deeds  executed 
subsequently  to  the  closing  (Schuylkill  Nav.  Co  v.  Decker,  \ 

2  Watts  Penn.  343  ;  McFadden  «.  Johnson,  72  Penn.  335 ;  I 

Arthur  7).  Penn.  R.  R.,  27  Leg.  Int.  237;  Tenbrook  tJ. 
Jakke,  77  Penn.  392). 

II.  The  claim  must  be  based  upon  some  specific  cove- 
nant. There  can  be  no  claim  upon  any  implied  covenant 
(A  S.  2d  ed,  689 ;  Canaday  v.  Stiger,  SJ.i&8.  423).  There 
is  no  specific  covenant  or  statement  as  to  the  existence  of 
said  road  as  a  public  road  in  the  deed.  The  reference  to 
the  road  is  in  the  general  description  only,  and  is  used  for 
the  purpose  of  description  and  as  one  of  the  boundaries. 
This  does  not  amount  to  a  covenant  or  representation.  It 
does   not    attempt    to    or  in  terms  convey  an  easement 
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(Wheeler  v.  Clarke,  58  N.  T.  267 ;  Howe  v,  Alger,  4  Allen 
[Mas8.'\  206  ;  Hennessyi?.  O.  C.  &  N.  R.  R.  Co.,  101  Mass. 
640). 

The  act  made  the  filing  of  the  map  constructive  notice 
of  the  action  of  the  Central  Park  Commissioners  (Wheeler 
».  Clarke,  58  N.  Y.  267).  Parties  are  presumed  to  contract 
in  reference  to  the  condition  of  the  property  as  it  is  at  the 
time  of  sale  (Summers  ??.  Bloonan,  47  N.  F.  3;  Lampman 
z?.  Milks,  21  Id.  505). 

Nor  did  the  words  of  description  amount  to  the  grant  of 
an  easement  to  Brennan  which  the  grantors  could  not  con- 
vey, and  for  failure  of  title  to  which  they  are  liable  under 
any  covenant  in  the  deed.  Since  the  Revised  Statutes  no 
right  of  way  or  easement  is  created  by  mere  description  of 
a  lot  bounding  it  on  a  street.  There  must  be  an  express 
covenant  or  grant.  All  of  the  early  cases  wherein  it  has 
been  held  that  by  bounding  upon  a  street  the  grantee  of  a 
lot  took  an  easement  or  right  of  way  over  such  street,  were 
put  upon  the  common  law  rule  that  such  description  con- 
stituted an  implied  covenant  that  there  was  such  street  or 
right  {KenVs  Comm.  432). 

III.  If  the  Revised  Statutes  have  not  abolished  the  doc- 
trine of  dedication  by  abolishing  implied  covenants,  then 
the  description  used  in  the  deeds  to  Brennan  at  most  con- 
stitute the  grant  of  an  easement  in  the  parcel  referred  to  as 
to  a  road,  as  between  the  grantors  and  grantee  only.  Where 
a  grantor  in  his  deed  conveys,  fronting  on  a  street  which 
the  public  authority  has  not  laid  out  or  accepted,  the 
grantee  at  most  can  only  claim  a  private  easement  or  right 
of  way.  Such  dedication  is  not  public,  and  no  right  to  the 
use  thereof  by  the  general  public  is  given  (Cox  v,  James,  45 
N.  T.  557 ;  Bissell  v.  N.  Y.  C.  R.  R.,  23  Id.  61 ;  Perrin  v. 
N.  Y.  C.R.  R.,  SQid.  120). 

This  private  right  created  in  1871  was  not  aflFected  in  any 
manner  by  the  previous  closing  of  the  road  by  the  Central 
Park  Commissioners  as  a  public  road  or  highway  of  the 
city. 
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The  award  in  question  was  made  for  the  damage  done  by 
closing  the  road  vl^b,  public  road  of  the  city. 

Neither  Brennan  or  his  gitintees  could  maintain  an 
action  to  have  the  road  kept  open  as  a  public  road  (Under- 
wood D.  Stuyvesant,  19  Johns.  181). 

Charles E,  Miller^  for  defendants. — I.  It  was  the  intent 
of  the  conveyances  to  transfer  the  right  to  damages  there- 
after to  be  ascertained  and  paid  :  (a)  The  ordinary  eflFect  of 
the  description  bounded  by  the  easterly  side  of  the  Bloom- 
ingdale  road  would  be  to  convey  an  easement  and  right  of 
way  over  the  road  {In  re  Mayor,  2  Wend,  472 ;  Smyles  p. 
Hastings,  22  N,  7.  217 ;  Cox  v.  James,  45  7d.  557).  But  as 
the  road  was  closed  by  law  no  such  easement  or  right  could 
be  granted,  and  we  must  give  effect  to  the  description,  by 
holding  that  it  transferred  the  equivalent,  to  wit,  the  right 
to  the  then  unascertained  damages.  (6)  The  right  to 
damages  was  appurtenant  to  the  land  conveyed,  and  was 
transferred  by  the  use  of  the  words,  "  tenements,  here- 
ditaments and  appurtenances."  The  continuous  right  to 
use  the  street  was  clearly  appurtenant  to  the  g: ant  of  the 
land.  If  such  right  did  not  pass,  then  its  substitute,  to 
wit,  the  right  to  the  damages  was  granted. 

II.  The  covenant  of  warranty  in  the  deed  from  Edward 
King  to  Brennan  was  broken  by  the  fact  that  Blooming- 
dale  road  had  been  closed. 

III.  That  injury  resulted  from  the  closing  of  the  road  is 
res  adjudicaia^  by  the  award. 

lY.  The  fund  representing  the  damage  to  the  premises 
by  reason  of  the  non-existence  of  the  road  being  in  court 
will  be  administered  by  it  in  equity  according  to  the  equit- 
able rights  of  the  parties  (Underwood  tj.  Stuyvesant,  19 
Johns.  181).  The  easement  in  a  street  bounding  the  prem- 
ises  is  of  value  and  cannot  be  taken  without  compensation 
to  the  owner  of  such  easement,  even  though  other  accesses 
remain  to  the  premises  {Re  Mayor,  1  Wend.  262 ;  Matter 
of  Lewis  street,  2  Id.  472 ;  Livingston  v.  Mayor,  S'Id.  85). 

As  between  plaintiffs  and  defendants  the  Bloomingdale 
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road  was  and  is  a  street.  If  by  reason  of  superior  right  to 
either,  the  city  can  claim  that  it  is  closed  upon  payment  of 
damages,  such  damages  are  payable  inter  partes  to  those 
who  are  the'only  parties  injured  by  its  closing,  and  who 
have  the  only  interest  in  desiring  that  it  should  remain 
open  (Bissell  v.  N.  Y.  Cent.  R.  R.  Co.,  23  N.  T.  61 ;  Matter 
lltli  Avenue,  81  Id.  436;  see  also  Cox  ??.  James,  45  Id. 
657 ;  Wiggins  v.  McCleary,  49  Id.  346  ;  Taylor  v.  Hopper, 
62  Id.  649). 

V.  PlaintiflFs  having  conveyed  the  lots,  describing  them 
as  bounded  by  a  road,  are  estopped  to  deny  that  such  a 
road  existed,  or  that  the  grantor  might  use  the  same,  and 
such  estoppel  is  as  effectual  as  a  warranty  (3  Washburn  Real 
Estate^  467).  And  the  right  to  use  the  road  in  case  of 
such  an  estoppel  implies  and  embraces  the  right  to  every- 
thing issuing  out  of  such  use,  to  wit:  payment  for  de- 
privation of  such  right  (Parker  v.  Smith',  17  Mass.  413 ; 
Emerson  v.  Wiley,  \0  Pick.  310;  O'Linda  v.  Lothrop,  21 
Id.  292  ;  Tuft  v.  Charlestown,  2  Gray^  271  ;  Thomas  v. 
Poole,  7  Id.  83  ;  Farnsworth  v.  Taylor,  9  Id.  162;  Rodgers 
V.  Parker,  9  Id.  445  ;  Stetson  v.  Dow,  16  Id.  372  ;  Gaw  v. 
Hughes,  111  Mass.  296). 

VI.  So  far  as  appears  neither  party  knew  of  the  closing 
of  the  road  at  the  time  of  the  conveyances.  It  was  not 
closed  by  direct  operation  of  law  but  by  acts  of  commis- 
sioners, dehors.,  by  filing  maps,  etc.  (cA.  697,  Laws  1867,  § 
3).  Bad  faith  in  describing  the  lots  as  bounded  by  the 
Bloomingdale  road  will  not  be  imputed,  but,  on  the  con- 
trary, it  will  be  implied  that  each  of  the  parties  supposed 
that  the  Bloomingdale  road  existed  at  this  point. 

Equity  will  apply  the  maxim  nemo  debet  locupletari  ex- 
alter lus  incommodo  {Story  Eq.   Jur.  %    1234 ;    Broom^s 
MaximSj  124;  Big.  Cor.  Juris.  Civilis^  lib.  50,  tit.  17,  1 
200). 

By  the  Court. — Truax,  J. — At  the  time  of  the  con- 
ve'yance  by  Brennan,  Bloomingdale  road  was  closed  as  a 
public  highway  by  authority  of  law.    He  is  presumed  to 
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have  received  bis  deed  with  knowledge  of  this  fact,  and  to 
have  paid  for  the  property  conveyed  to  him  its  valae  with 
the  road  closed.  There  is  no  covenant  expressed  in  the 
deeds  to  him — and  one  cannot  be  implied — that  would  gi?e 
him  an  easement  in  and  right  of  way  over  said  road,  and 
it  cannot  be  said  that  the  mere  mention  of  the  road  in 
describing  the  property  conveyed,  was  a  statement  of  its 
actual  existence  as  a  road,  upon  which  the  grantors  are 
liable  for  damages. 

The  third  and  fourth  questions  are  answered  in  the 
negative. 

The  injury  was  done  at  the  time  Bloomingdale  road  was 
declared  closed,  and  then  became  a  personal  right  to 
damages.  This  right  belonged  to  the  then  owner  of  the  fee, 
and  not  to  the  owner  when  the  award  was  made.  The  ase 
of  the  words  ''tenements,  hereditaments  and  appurtenan- 
ces," in  the  conveyances  to  Brennan  did  not  pass  to  him 
the  right  to  these  damages  (Hatch  v.  Mayor,  43  Super.  Ct. 
426). 

The  first  question  is  answered  in  the  affirmative,  the 
second  is  answered  in  the  negative. 

Judgment  is  awarded  to  the  plaintiff,  for  the  sum  of 
$7,865,  with  interest  from  April  8,  1881,  as  stipulated. 

Sedgwick,  Ch.  J.,  and  O' Gorman,  J.,  concurred. 


LEO  NEUMAN,  Appellant,  v.  THIRD  AVENUE  R.  B. 
CO.,  Respondent. 

Examination  of  party  lefore  trial. — Physical  examination — fower  of  eewi 

to  order. 

Neither  the  Code  nor  any  statute  confers  upon  the  court  the  power  to 
compel  a  party  to  an  action  to  submit  his  body  to  an  examination  by  a 
physician,  for  the  purpose  of  ascertaining  his  physical  condition  and 
proving  the  same  at  the  trial  ;  nor  does  the  court  possess  such  power, 
excepting  in  a  case  where  no  other  means  exist,  of  ascertaining,  and 
establishing  an  alleged  material  fact  in  the  issue. 
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Buch  an  examination  and  inspection  has  been  allowed  only  on  the  ground 
of  necessity,  as  in  the  CMSe  of  an  action  for  a  dissolution  of  marriage  on 
the  ground  of  irapotcney  or  incapacity,  and  resting  upon  necessity,  it 
cannot  be  exercised  otherwise,  and  ends  where  the  necessity  ends  Walsh 
V,  Say  re   (53  Row.  3:54),  disapproved  ;   Roberts  ^v.  Ogdensburg  R.  R  Co. 

(29  Hun,  155),  approved. 

I 

Before  Sedgwick,  Cli.  J.,  and  Tngbaham,  J. 

Decided  June  16,  1884. 

Appeal  by  plaintiff  from  order  of  the  special  term,  deny- 
ing a  motion  to  vacate  an  order  for  the  examination  of  the 
plaintiff  as  a  witness  before  trial,  and  for  the  examination 
of  the  plaintiflTs  body  and  person  to  be  made  by  such  phy- 
sician as  may  be  procured  to  attend  by  the  defendant. 

The  action  was  for  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendants  negligence. 

The  facts  appear  in  the  opinion. 

^      Benjamin  Patterson^  for  appellant. 

Lauterback  &  Spingarn^  for  respondent. 

By  the  Court. — Tngraham,  J. — So  far  as  the  order 
directed  the  examination  of  the  plaintiff  as  a  witness  before 
trial,  I  think  the  court  below  was  right.  The  affidavit  on 
which  it  was  granted  complies  with  the  requirements  of  the 
Code,  and  from  that  affidavit  the  necessity  and  materiality 
of  the  plaintiff's  evidence  is  shown.  It  appears  that  de- 
fendant has  no  knowledge  of  the  time  and  place  of  the  acci- 
dent and  number  of  the  car  that  caused  the  accident,  that 
the  only  person  who  has  such  information,  to  defendant's 
knowledge,  is  the  plaintiff,  and  that  the  deposition  of  the 
plaintiff  is  desired  to  be  read  at  the  trial  of  the  action. 

The  order  api)ealed  from  in  addition  to  the  provision 
requiring  the  plaintiff  to  appear  and  be  examined  as  a  wit- 
ness, directs  that  the  "  examination  as  to  the  physical  and 
bodily  condition  of  the  plaintiff  be  by  an  actual  inspection  ^ 
of  tlie  plaintiff's  body  and  person.  Such  inspection  and 
examination  of  plaintiff's  body  to  be  conducted  and  made 
by  such  physician  as  may  be  procured  to  attend  herein  by 
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the  defendant,  and  the  said  physician  is  thereby  authorized 
and  empowered  to  make  such  inspection  and  examina- 
tion." 

The  power  of  the  court  to  compel  a  party  to  an  action 
of  this  kind  to  submit  his  body  to  an  examination  must, 
therefore,  be  determined.  By  the  adoption  of  the  Code  of 
Procedure  in  this  state  the  disability  as  witnesses  of  par- 
ties interested  in  the  action  was  abolished,  and  the  rules 
governing  their  examination  as  witnesses  before  the  trial 
of  actions  and  for  the  discovery  of  books  and  papers  in  the 
possession  of  an  adverse  party,  were  prescribed.  No  au- 
thority for  such  an  examination  as  is  here  applied  for  can 
be  found  in  the  Code,  and  if  it  exists  at  all,  it  must  be 
found  in  the  inherent  power  of  the  court  apart  from  any 
statutory  authority. 

In  actions  for  a  dissolution  of  marriage  on  the  ground 
of  impotence,  it  has  long  been  the  practice  of  the  court  of 
chancery  to  compel  the  parties  when  necessary  to  submit 
their  person  to  an  inspection  by  physicians  to  be  named  by 
the  court,  but  such  an  inspection  was  allowed  on  the 
ground  of  necessity  only.  As  was  said  by  Lord  Stowell 
in  Briggs  V.  Morgan  (3  PhilL  325),  nature  has  provided  do 
other  means,  and  w'e  must  be  under  the  necessity  of  sayiug 
that  all  relief  is  denied,  or  of  applying  the  means  within 
our  power."  The  power,  however,  resting  in  necessity  ends 
wliere  the  necessity  ends,  and  it  has  been  held  that  where 
tlie  pai  ty  has  been  examined  by-  physicians,  no  further  in- 
spection will  be  ordered.  The  testimony  of  the  physicians 
will  be  taken  (Brown  v.  Brown,  1  Hag.  Ec.  523). 

In  this  state  this  power  has  been  sustained  by  the  court 
where  it  is  necessary  to  ascertain  the  fact  of  incapacity, 
and  ''without  which  it  would  be  impossible  for  any  court 
to  exercise  such  a  jurisdiction.  (Devenbagh  v.  Devenbagh, 
5  Paige^  556).  This  power,  however,  resting  as  it  does  on 
the  special  nature  of  the  action  in  which  it  is  allowed,  is  no 
authority  for  extending  it  to  other  cases  in  which  such 
necessity  does  not  exist.  The  writ  de  tentre  Inspiciendo 
is  also  cited  as  an  instance  in  which  such  an  inspection  was 
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allowed,  but  that  writ  has  lorjg^ become  obsolete  and  has 
never,  as  far  as  I  have  been  able  to  discover,  been  recog- 
nized in  this  country.  These  are  the  only  instances  to  my 
knowledge  in  which  an  inspection  of  the  person  were 
allowed  at  common  law,  and  cannot  be  cited  as  authorities 
for  the  order  appealed  from. 

The  case  of  Walsh  v.  Sayre,  {52'How.  334),  is  the  lirst 
case  in  which  such  an  application  was  passed  on  by  the 
court  that  I  have  been  able  to  discover.  That  was  an  action 
against  a  physician  for  malpractice  and  an  application  of 
the  defendant.  The  special  term  of  this  court  ordered  the 
plaintiff,  an  infant,  to  submit  to  an  examination.  It  was 
admitted  by  the  learned  judge  in  his  opinion  in  that  case 
that  there  was  no  recorded  case  where  such  an  application 
had  been  granted,  and  it  appears  to  me  that  the  reasons  on 
which  he  bases  his  conclusions  are  rather  those  that  should 
be  addressed  to  the  legislature  to  enlarge  the  power  of  the 
courts. 

The  position  taken  by  that  case, — that  the  abrogation  of 
the  rule  that  a  party  interested  in  the  event  of  an  action 
cannot  be  permitted  to  testify,  removes  all  restraint  and 
leaves  the  court  to  unfettered  action  except  so  far  as  it  is 
curbed  by  the  provisions  of  the  statute, — appears  to  me 
broader  than  can  be  sustained.  The  effect  of  the  removal 
of  the  restriction,  is  that  rules  for  the  examination  of  the 
party  thus  allowed  to  testify,  should  be  governed  by  the 
rules  applicable  to  the  examination  of  other  witnesses.  It 
gives  the  court  no  greater  power  over  such  parties,  than  it 
had  over  other  witnesses,  The  provision  of  the  Code  is 
that  except  as  otherwise  specifically  prescribed,  a  person 
shall  not  be  excluded  or  excused  from  being  a  witness  by 
reason  of  his  or  her  interest  in  the  event  of  an  action,  etc. 
{Code  Civ.  Pro.  §  828). 

The  portion  of  the  order  appealed  from  now  under  con- 
sideration, does  not  provide  for  the  examination  of  the 
plaintiff  as  a  witness  in  the  action,  but  compels  the  plaint- 
iff to  allow  other  persons  to  examine  him,  so  that  defendant 
may  ascertain  plaintiff's  condldon. 
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The  courts  have  uniformly  refused  to  compel  a  party  to 
submit  property  or  chattels  that  were  the  subject  of  contro- 
versy to  the  inspection  of  experts  or  to  the  adverse  party 
(Ansen  v.  Tuska,  19  Abb.  391  ;  Miner  v.  Gardner,  4  JSim, 
132),  and  in  Cooke  v.  The  Lalance  G.  Man.  Co.  (29  Id.  641), 
the  supreme  court  held  that  there  was  neither  power  nor 
authority  in  it  to  compel  an  inspection  of  the  machinery, 
in  possession  of  the  defendants,  that  caused  an  accident 

Several  cases  are  cited  where  the  court  of  common  pleas 
at  special  term  have  followed  Walsh,  v.  Sayre  {supTa\  bnt 
they  appear  to  have  been  decided  on  the  authority  of  that 
case.  Harrold  v.  New  York,  &c.  R.  R.  Co.  (21  Hun,  268), 
is  also  cited  in  support  of  this  application,  but  in  that  case 
the  order  only  required  the  plaintiff  to  be  examined  as  a 
witness,  and  did  not  require  him  ro  submit  to  a  physical 
examination,  and  the  plaintiff  who  was  to  be  examined  did 
not  appear,  but  the  defendant  appealed  from  certain  restric- 
tions in  the  order. 

The  exact  question,  however,  was  before  the  general 
term  of  the  supreme  court  in  the  case  of  Roberts*?.  Ogdens- 
burgh  R.  R.  Co.  (29  Hun^  155),  and  after  reviewing  all  the 
cases  cited  by  respondent,  it  was  held  that  the  court  had 
not  the  power  to  compel  such  an  examination,  and  with  the 
reasoning  and  conclusions  of  the  court  in  that  case  I  concur. 

Respondent  has  cited  the  cases  of  Schroeder  v.  C.  R.  L 
&  C.  R.  R.  Co.  (47  Iowa\  Miami  &  Montgomery  Turnpike 
Co.  V,  Bailey  (37  Ohio  St  104),  and  Atchison  T.  &  S.  F.  R. 
R.  Co.  0.  Thiel  (44  Amer.  Rep,  659),  in  which  orders  of  the 
kind  in  question  had  been  upheld,  but  no  precedents  are 
cited,  and  I  do  not  think  they  should  be  followed. 

I  am  therefore  of  the  opinion  that  the  court  had  no 
power  to  compel  the  plaintiff  to  submit  to  a  physical  exam- 
ination and  the  order  appealed  from,  must  be  modified  by 
striking  out  the  provision  requiring  plaintiff  to  submit  to 
such  an  examination,  and  as  so  modified,  affirmed  with  $10 
costs  and  disbursements  to  appellant  to  abide  the  event  of 
the  action. 

Sedgwick,  Ch.  J.,  concurred. 
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FREDERICK  J.    ALLIEN,   Appellant,  v.  GEORGE 

WOTHERSPOON  and  DUNCAN  MoTAVISH, 

Respondents. 

8aU  of  permmal  property  and  chases  in  custion^  hy  apparent  owner. — Seat  and 
certificate  mf  membership  in  Cotton  Exchange. 

Though  a  purchaser  of  a  chose  ia  action  (with  the  exception  of  negotiable 
paper),  takes  no  better  title  than  his  vendor  has  at  the  time  of  the  purchase, 
yet  it  is  equally  well  established,  that  where  the  true  owner  of  property 
represents  another  as  the  owner,  or  permits  him  to  appear  as  the  owner, 
with  full  power  uf  disposal  of  the  property,  and,  thereby  innocent  third 
parties  are  lead  into  dealings  with  such  apparent  owners,  they  will  be 
protected,  and  the  real  owner,  by  bis  acts,  is  precluded  or  estopped  from 
denying  the  title  of  the  property  in  such  apparent  owner. 

In  the  case  at  bar  the  plaintiff  and  defendant  Wotherspoon,  as  copartners, 
bought  a  scat  in  the  N.  Y.  Cotton  Exchange,  and  with  the  assent  or 
plaintiff  the  certificate  was  issued  in  the  name  of  Wotherspoon  alone,  and 
the  apparent  ownership  thereof  was  vested  in  him.  Subsequently  Woth- 
erspoon assigned  the  certificate  to  defendant,  McTavish  as  security  for  a 
loan  of  bonds,  asserting  that  he  owned  the  seat,  and  McTavieh  having  no 
knowledge  to  the  contrary  parted  with  his  bonds,  on  the  Taith  of  the  title 
of  Wotherspoon. 

Held,  that  McTavish  was  entitled  to  the  seat  and  certificate  as  secarity  for 
his  loan  and  that  plaintiff  was  estopped  from  denying  the  title  he  per- 
mitted to  be  vested  in  his  copartner. 

Before  Sedgwick,  Ch.  J.,  and  Ingbaham,  J. 

Decided  June  16, 1884. 

Appeal  by  plaintiff  from  judgment  of  the  special  term 
on  trial  of  the  action  by  the  court  without  a  jury. 

The  action  was  brought  by  the  plaintiff  against  the  de- 
fendant Wotherspoon  to  have  the  partnership  of  Wother- 
spoon &  Co.,  composed  of  the  plaintiff  and  the  defendant 
Wotherspoon,  declared  dissolved,  and  for  an  accounting, 
and  that  the  defendant  McTavish  account  for  a  certificate 
of  membership  of  the  New  York  Cotton  Exchange,  which 
was  partnership  property,  and  which  had  been  pledged  to 
him  by  the  defendant  Wotherspoon,  in  a  matter  growing 
oat  of  an  individual  transaction  between  them. 
Vol.  XVIIL— 27 
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The  point  in  controversy  on  this  appeal  relates  solely  to 
the  certificate  of  membership  of  the  New  York  Cotton  Ex- 
change. 

Further  facts  appear  in  the  opinion. 

C.  Bainbridge  Smithy  for  appellant. 
Stephen  P.  Nashj  for  respondent. 

By  the  Court. — Ingraham,  J. — The  action  was  bronght 
for  a  dissolution  of  a  copartnership  between  the  plaintiff 
and  the  defendant  Wotherspoon,  and  an  accounting.  De- 
fendant McTavish  was  joined  as  a  party  on  the  ground,  as 
alleged  in  the  complaint,  that  there  had  been  transferred 
to  him  a  seat  in  the  New  York  Cotton  Exchange,  which 
was  the  property  of  the  copartnership,  and  which  defendant 
Wotherspoon  to  secure  some  private  liability  had  wrong- 
fully transferred  to  said  defendant  McTavish,  who  well 
knew  that  said  seat  was  partnership  property.  The  relief 
asked  against  defendant  McTavish,  is  that  he  account  for 
said  seat  in  the  New  York  Cotton  Exchange,  or  the  value 
thereof. 

The  certificate  of  membership  in  -question  certifies  that 
George  Wotherspoon  is  a  member  of  the  New  York  Cot- 
ton Exchange  and  that  said  certificate  may  be  transferred 
upon  the  books  of  the  Exchange  to  any  member,  or  mem- 
ber elect,  and  is  signed  by  the  president  and  treasurer. 
This  seat  was  purchased  by  the  firm,  and  was  taken  io 
the  name  of  Wotherspoon  with  the  assent  of  the  plaintiff. 

Wotherspoon  being  in  need  of  money  to  pay  a  judgment 
against  him,  applied  to  the  defendant  McTavish  for  a  loan, 
which  he  refused  to  give,  unless  the  membership  in  the 
Cotton  Exchange  was  assigned  to  him  as  security  for  such 
loan,  which  Wotherspoon  agreed  to  do.  McTavish  swore 
that  he  was  not  aware  that  plaintiff  had  any  interest  in  the 
certificate. 

The  court  found  that  Wotherspoon  represented  to  Mc- 
Tavish that  he  was  the  absolute  owner  of  the  seat  in  his 
individual  right,  and  had  a  certificate  of  the  fact  in  hisows 
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name ;  that  McTavish  believed  that  fact,  aQd  had  no 
knowledge  that  Wotherspoon  was  not  the  owner  of  said 
seat,  or  that  plaintiff  claimed  to  have  any  interest  or  owner- 
ship therein  ;  that  on  the  14th  of  Pebrnary,  1883,  McTavish 
loaned  to  Wotherspoon  six  United  States  bonds,  and  at 
the  same  time  Wotherspoon  assigned  the  said  seat,  standing 
in  his  name,  to  McTavish  as  security  for  the  return  thereof ; 
that  two  of  the  bonds  were  not  returned,  and  the  other  four 
were  returned  on  McTavish  paying  the  sum  of  $2,877.54, 
the  amount  which  Wotherspoon  had  borrowed  thereon. 
As  matter  of  law,  the  court  found  that  defendant  McTavish 
should  reassign  the  membership  on  being  paid  the  amount 
due  from  Wotherspoon. 

An  interlocutory  judgment  was  thereupon  entered  ad- 
judging McTavish  a  bona  fide  holder  of  the  seat  in  the 
Cotton  Exchange,  and  directing  the  referee  appointed  by 
said  judgment,  to  ascertain  and  report  the  amount  due  to 
McTavish  from  Wotherspoon,  and  that  upon  payment  of 
the  sum  thus  found  due,  McTavish  reassigned  the  certificate 
of  membership  to  the  receiver  appointed  by  said  judg- 
ment. 

Plaintiff  claims  that  this  was  error,  as  the  defendant 
McTavish  has  not  pleaded  that  he  was  a  banafide  holder 
of  the  seat  without  notice  ;  but  I  do  not  think  he  can  now 
raise  that  question.  Defendant  McTavish  without  objec- 
tion was  allowed  to  testify  that  he  loaned  the  bonds  on  the 
faith  of  the  certificate,  without  knowledge  of  the  interest 
of  the  plaintiff,  and  no  motion  for  judgment  was  made 
on  the  ground  stated.  If  plaintiff  desired  to  raise  that 
question,'  he  should  have  done  so  at  the  trial,  so  that  if 
necessary,  the  pleadings  could  have  been  amended,  and  it 
is  too  late  to  make  such  an  objection  on  appeal. 

But  on  the  facts  proved  and  found  by  the  court  below, 
I  think  that  judgment  appealed  from  was  right. 

That  the  purchaser  of  a  chose  in  action  (except  negotia- 
ble paper),  or  other  personal  property,  takes  no  better  title 
to  the  thing  purchased  than  his  vendor  has,  is  a  well- 
settled  rule  of  the  coBamon  law,  and  McTavish  could  get 
from  Wotherspoon  no  better  title  to  the  membership  than 
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Wotherspoon  had,  as  against  aay  one  who  coold  show  s 
better  title  to  the  property. 

Tbe  questioi^  is  has  the  plaintiflFany  title  to  or  interest  in 
the  seat  in  tbe  Exchange  that  he  can  set  up  as  against  Mc- 
Tavish.  There  is  no  different  rule  as  respects  a  chose  in 
action  (excepting  negotiable  paper),  and  personal  property 
of  any  kind.  A  purchaser  of  such  a  chose  in  action  takes 
it  subject  to  all  the  equities  between  his  vendor  and  tbe 
obligor,  or,  in  other  words,  the  purchaser  gets  just  what  his 
vendor  had  to  sell  and  nothing  more. 

But  there  is  also  another  principle  of  the  common  law 
which  is  equally  well  established,  and  that  is,  that  where 
a  person  makes  a  representation  of  the  existence  of  a  fact, 
and  another  person,  without  notice,  acts  on  the  faith  of 
such  representation,  the  person  making  the  representation 
is  estopped  from  denying  the  existence  of  such  facts.  One 
of  the  illustrations  of  this  principle  is,  that  when  "the 
true  owner  of  property  holds  out  another  as,  or  allows  him 
to  appear  as  the  owner,  or  as  having  full  power  of  disposi- 
tion over  the  property,  and  innocent  third  parties  are  thns 
led  into  dealing  with  such  apparent  owner,  they  will  be 
protected.  Their  rights  in  such  cases  do  not  dei.)end  upon 
the  actual  title  or  authority  of  the  party  with  whom  they 
deal  directly,  but  are  derived  ^om  the  acts  of  the  real 
owner  which  preclude  him  from  disputing  as  against  them, 
the  existence  of  the  title  or  power,  which  through  n^li- 
gence  or  mistaken  confidence,  he  caused  or  allowed  to  ap- 
pear to  be  vested  in  the  party  making  the  conveyance" 
(McNeil  V.  The  Tenth  National  Bank,  46  N.  T.  329).  The 
mere  possession  of  the  pro].>erty  is  not  sufficient,  there  must 
be  more  than  the  bare  naked  possession.  There  mast  be 
conferred  on  the  apparent  owner,  some  indicia  of  title, 
so  as  to  make  it  appear  that  the  absolute  title  in  the  prop- 
erty vests  in  him.  As  Judge  Grovkr  says  in  Moore  v. 
Metropolitan  National  Bank  (55  iT.  71  48),  *'No  one 
pretends  that  mere  possession  (of  non-negotiable  cfaoses 
in  action)  is  any  more  evidence  of  the  title  in  tbe  posses- 
sion than  is  that  of  a  horse." 
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The  question  to  be  determined  here  is,  did  the  plaintiff 
confer  on  Mr.  Wotherspoon  such  an  apparent  title  to  the 
exchange  seat  as  to  bring  him  within  the  rule? 

The  seat  was  bought  by  the  firm,  and  with  the  assent  of 
the  plaintiff  was  taken  in  Mr.  Wotherspoon's  name.  The 
certificate  was  in  the  possession  of  the  firm^.and  its  terms 
must  have  been  familiar  to  plaintiffs.  That  certificate, 
which  was  the  evidence  of  ovvnership,  declared  that  George 
Wotherspoon  was  a  member  of  the  Exchange  and  that  **  this 
certificate  may  be  transferred  upon  the  books  of  the  Ex- 
change.'* This  clothed  Wotherspoon  with  the  apparent 
absolute  title  to  the  seat.  He  owned  it  so  far  as  appear- 
ances went,  as  much  as  Goodyear  &  Co.  did,  the  certificate 
of  stock  in  McNeil  v.  Tenth  National  Bank,  {supra\  or 
as  Miller  did  the  certificate  of  indebtedness  in  Moore  v. 
Metropolitan  National  Bank  {supra). 

That  McTavish  delivered  the  bonds  to  Wotherspoon  on 
the  faith  of  this  apparent  ownership  can  not  be  doubted 
Wotherspoon  told  him  he  owned  the  seat,  and  would  as- 
sign it  to  him  as  security.  McTavish  tlien  gave  Mr.  Kings 
ford  seven  government  bonds  and  instructed  him  not  to 
deliver  them,  unless  he,  Kingsford  got  the  certificate.  Mr. 
Kingsford  thereafter  delivered  the  bonds,  and  got  the  cer- 
tificate with  an  assignment  to  McTavish. 

McTavish  thus  i)arted  with  his  bonds  on  the  faith  of 
the  title  apparently  conferred  on  Wotherspoon  by  this 
certificate,  and  as  this  apparent  ownership  was  in  Wother- 
spoon with  the  assent  of  plaintiff,  the  case  comes  within 
the  principle  of  the  cases  above  cited. 

In  the  cases  relied  on  by  plaintiff,  the  owner  of  the 
property  conferred  on  the  person  who  attempted  to  dis- 
pose of  it,  the  possession  only,  as  in  Ballard  v.  Burgett, 
(40  N.  Y.  314),  or  in  some  way  limited  the  apparent  owner- 
ship or  power  of  disposition,  or  there  were  disputes  as  to 
the  equities  between  a  mortgagor  and  the  assignees  of  the 
mortgagee.  Of  course,  no  representation  that  the  mortga- 
gee made  could  affect  the  rights  or  equities  of  the  mortga- 
gor, and,  as  said  in  Green  v.  VVarnick  (64  N,  Y.  226),  ''  The 
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estoppel  can  only  operate  against  the  party  whose  act 
created  it,  and  cannot  affect  the  rights  of  other  x>er8on8." 
Bnt  in  this  case,  the  apparent  title  was,  with  the  assent  of 
plaintiff,  in  Wotherspoon,  and  McTavish  having  loaned  the 
bonds  on  the  faith  of  such  apparent  title,  I  think  the  plaint- 
iff is  estopped  from  claiming  that  Wotherspoon  was  not 
the  owner  of  the  seat. 

Tiie  fact  that  one  of  the  witnesses  testified  that  seats  in  the 
Exchange  are  not  bought  and  sold,  is  met  and  contradicted 
by  the  certificate  itself,  *'this  certificate  of  membership 
may  be  transferred  on  the  books  of  the  Exchange,"  and 
whatever  right  this  transfer  may  give  McTavish,  he  is  en- 
titlnd  to  such  right  as  security  for  his  loan. 

The  testimony  of  McTavish  that  he  was  not  aware  of 
the  claim  of  plaintiff  to  an  interest  in  the  seat,  justified  the 
finding  of  the  court.  The  question  was,  *'  Did  you  know 
at  the  time,  or  had  you  ever  known  that  Mr.  Allien  had 
any  claim  in  any  way  to  the  certificate  ?"  and  the  answer 
was,  '*  I  was  not  aware  of  it."  This  was  in  effect  that  he 
was  not  aware  that  plaintiff  had  any  claim  to  the  seat. 

This  I  think  disposes  of  the  objection  taken  by  the  ap- 
pellant, and  I  am  of  the  opinion  that  the  judgment  appealed 
from  should  be  affirfned  with  costs. 

Sedgwiok,  Ch.  J.,  concurred. 


WILLIAM     C.    KIBBE,    Appellant,     v.    HENRY   C 
BOWEN,  Respondent. 

GeMTol  reUoie — what  claim»  diteharged  by — when  §et  atids^ 

A  release  of  everything  due  or  to  become  due,  under  a  specific  contract,  in 
which  the  parties  to  the  release  are  jointly  interested,  which  interest  was 
in  dispute  between  them,  releases  all  benefits  thereafter  accruing  from  it 
whether  the  parties  knew  that  there  would  be  any  such  benefits  or  not. 

Conceding  that  the  party  seeking  the  protection  of  the  release,  and  who  re- 
ceived such  subsequent  benefits ^rom  the  contract  in  question,  occupied 
a  fiduciary  relation  to  the  person  claiming  a  share  in  such  benefits,  yet 
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the  release  cannot  be  aet  aside  where  the  settlement  was  apparently  fair, 
and  there  is  nothing  to  show  that  the  party  setting  up  the  release  knew 
such  benefits  would  accrue. 
A  party  cannot  rescind  a  settlement  and  avoid  his  release  on  the  ground  of 
fraud,  without  restoring  or  offering  to  restore  the  consideration  that  waa 
paid  him  (Gould  v.  Cayuga  Bank,  86  if.  T.  79). 

Before  Sedgwick,  Ch.  J.,  Truax  and  Ixgrahah,  JJ.] 

Dedded  June  16, 1884. 

Appeal  from  judgment  entered  on  report  of  referee,  dis- 
missing the  complaint. 

The  action  was  bronght  to  recover  the  value  of  one-third 
of  certain  shares  of  the  stock  of  the  Northern  Pacific  Rail- 
road Company,  issued  by  said  company  to  defendant, 
under  a  contract  between  said  company  and  defendant,  in 
which  contract  plaintiflf  claimed  an  interest  under  a  mem- 
oiandum  of  agreement  between  him  and  said  defendant. 
The  defense  was  a  settlement  and  general  release. 

Further  facts  appear  in  the  opinion. 

Theodore  Q.  Sears^  for  appellant. 
George  G.  Holt^  for  respondent. 

By  the  Court.— Ingraham,  J.— At  the  time  of  the 
submission  of  the  dispute  between  the  parties  to  this 
action  to  arbitration,  plaintiff  claimed  that  he  was  enti- 
tled to  receive  from  the  defendants  $18,666.66,  in  stock 
of  the  Northern  Pacific  R.  R.  Co.,  as  one- third  of  the 
$66,000  of  stock  mentioned  in  the  memorandum  agreement 
signed  by  the  defendant.  And  at  that  time  plaintiff  un- 
derstood that  defendant  had  not  received  this  stock,  but  a 
portion  of  it  was  to  be  received  under  the  contract  with 
Jay  Cooke  &  Co.,  and  the  right  of  plantiff  to  share  in  the 
stock  that  was  to  be  received  under  the  contract,  was 
in  dispute  between  the  parties,  and  was  one  of  the  ques- 
tions that  was  submitted  to  the  arbitrators. 

No  award  was  ever  made  by  the  arbitrators,  and  on  May 
12, 1879,  the  parties  settled  all  the  difference  between  them. 
At  that  time  plaintiff  supposed  that  all  the  stock  had  been 
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divided,  and  that  defendant  hadreceiTed  the  entire  amannt 
of  8Qch  9loek  which  he  might  be  entitled  to  receive,  in  any 
contingency,  nnder  his  subscription.  So  that  at  the  time 
of  the  settlement,  plaintiff  acted  on  the  supposition  that 
stock  had  been  received  by  defendant,  that  he  claimed 
he  was  entitled  to  receive  one-third  of  such  stock,  and  de- 
fendant claimed  that  he  was  not. 

The  stock  was  at  the  time  of  the  settlement  of  no  value 
on  the  market.  It  has  only  been  of  value  two  years  prior  to 
the  trial  (February,  1882).  On  May  12,  1879,  the  parties 
settled  all  difficulties  between  themselves  ;  wrote  to  the  arbi- 
trators a  letter  stating  that  the  differences  between  them 
had  been  amicably  settled;  executed  an  agreement  of 
settlement  which  recited  that  the  parties  had  that  day 
amicably  settled  all  interests  and  accounts  between  them  up 
to  that  date — defendant  to  satisfy  a  mortgage  on  plaintiff's 
property,  plaintiff  to  receipt  for  all  claims  for  services 
against  defendant,  and  plaintiff  to  receive  fifty  shares^  de- 
fendant, one  hundred  shares  of  the  Northern  Pacific 
B.  B.  stock,  at  that  time  received  from  estate  of  Jay 
Cooke  &  Co., — and  providing  that,  furthermore,  there  was, 
after  this  settlement,  no  further  claim,  the  one  against  the 
other.  On  the  same  day,  plaintiff  executed  a  general  re- 
lease under  seal,,  reciting  the  agreement  between  defendant 
and  Jay  Cooke  &  Co.,  providing  as  follows :  ''  I,  W.  C. 
Kibbe,  do  hereby  declare  and  certify,  under  my  hand  and 
seal,  that  I  have  this  day  made  a  full  settlement  with  said 
Bowen,  have  received  full  payment  from  him  of  all  claims 
or  demands  due  or  to  become  due  of  every  name  and  de- 
scription, either  for  services,  expenses,  commissions  to  him- 
self personally,  or  to  '  The  Independent,'  or  to  the  Nor- 
thern Pacific  R.  B.  Co.,  or  to  Jay  Cooke  &  Co.,  etc.,  or 
otherwise." 

The  terms  of  this  settlement  were  carried  out  by  the  de- 
fendant, and  plaintiff  received  and  retained  the  considera- 
tion paid  him  at  the  time,  and  has  never  offered  to  return 
such  consideration  to  the  defendant. 

That  whatever  mere  right  the  plaintiff  had  to  share  in 
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the  stock  of  the  railroad  company,  received  under  this  eon- 
tract^  was  indnded  in  this  settlement,  there  can  be  no 
doubt.  The  terms  of  the  settlement  are  sufficient  to  embrace 
such  claim,  and  the  release  given  by  plaintiff  expressly  de- 
clares that  plaintiflf  has  '*  received  full  payment  of  all 
claims  or  demands  due  or  to  become  due  of  every  name  and 
description." 

The  right  to  receive  this  stock  existed  by  virtue  of  the 
original  agreement  with  Jay  Cooke  &  Co.,  and  although 
defendant  bad  not  received  the  stock  at  the  time  of  the 
settlement,  it  was  a  claim  under  that  contract,  and  would, 
if  plaintiff  was  right  in  his  contention,  be  a  claim  or  de- 
mand against  defendant,  which  would  become  due  when  it 
was  received  and  it  was  thus  a  claim  and  demand  that  was 
disohai^ed  by  the  release. 

It  appeared  that  in  1877,  the  directors  of  the  Northern 
Pacific  R.  R.  Co.  adopted  a  report  of  a  committee  by  which 
it  appears  that  defendant^  under  the  contract  with  Jay 
Cooke  &  Co.,  was  entitled  to  953  shares  of  the  stock  of  the 
company,  and  plaintiff  says>  at  the  time  he  was  not  aware 
of  that  fact,  and  that  as  defendant  was  trustee  of  plaintiff, 
the  release  cannot  operate  to  discharge  an  obligation, 
to  account  for  the  stock  subsequently  received.  Conceding 
that  defendant  was  trustee  of  the  plaintiff  for  one-third  of 
the  stock  (which  I  think  is  open  to  question),  yot  there  is 
no  evidence  that  defendant  knew,  when  the  settlement  was 
made,  of  the  action  of  the  directors  of  the  railroad.  The 
stock  was  not  directed  to  be  issued  until  March,  1881,  and 
there  iano  evidence  that  prior  to  the  settlement  this  right 
of  defendant  was  of  any  value  whatever. 

Prom  the  time  of  the  submission  to  the  arbitrators, 
plaintiff  had  claimed  the  right  to  an  interest  in  the  stock, 
and  defendant  had  denied  such  right  and  it  may,  as  before 
stated,  be  assumed  from  plaintiff's  testimony  that  he  un- 
derstood at  the  tinre  of  the  settlement^  that  defendant  had 
received  this  stock  from  the  company.  But  however  that 
is,  the  claim  to  share  in  this  stock  was  one  of  the  differences 
between  the  parties  at  the  time  the  settlement  was  made — 
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was  one  of  the  differences  that  was  settled,  and  there  was 
no  evidence  that  defendant  failed  to  communicate  any 
knowledge  that  he  had  on  the  subject  when  the  settlement 
was  made. 

There  is  no  evidence  that  this  was  not  at  the  time  a  fair 
settlement  between  the  parties.  Plaintiff  says  the  stock  of 
the  company  was  not  worth  the  paper  it  was  written  on  in 
the  market  at  that  time.  The  release  expressly  says  he  has 
received  full  payment  of  all  claims  and  demands  due  or  to 
become  due,  and  it  must  have  been  the  intention  of  the 
parties  that  by  such  settlement  plaintiff  should  have  no 
further  interest  in  the  agreement  with  Jay  Cooke  &  Co. 

Plaintiff  cannot  rescind  the  settlement  on  the  ground  of 
fraud,  without  restoring  or  offering  to  restore  to  the  defend- 
ant the  consideration  paid  him.  This  he  has  failed  to  do 
(Gould  V.  Cayuga  Co.  Bank,  86  N.  T.  79). 

I  agree  therefore  with  the  referee,  that  the  settlement 
and  release  bars  the  claim  made  by  the  plaintiff. 

The  judgment  should  therefore  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Tbttaz,  J.,  concurred. 


JOHN  BRENNAN,   Appellant,  v.  MAURICE  W.  OS- 
TRANDER, Respondent. 

Accord  and  9alt%rf€uii$n, 

An  accord  unexecuted  by  performance  of  its  terms,  it  no  bar  to  an  action 
on  the  original  claim,  and  cannot  be  made  the  basis  of  an  action  upon 
the  same,  as  a  new  promise  or  agreement;  and  tender  of  performance  or 
of  execution  of  the  accord  is  insufScient. 

In  such  a  case,  in  order  to  sustain  an  action  on  the  new  promise,  there  must 
be  a  consideration  to  support  it,  and  there  is  no  such  consideration  unless 
the  original  obligation  was  satisfied  and  the  new  one  accepted  in  its 
place. 

Before  Sedgwick,  Ch.  J.,  and  Ingbahak,  J. 

Decided  June  16,  1884. 
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Appeal  by  plaintiff  from  judgment  entered  on  verdict 
of  a  jury. 

The  action  was  brought  to  recover  the  sum  of  $900  and 
interest  which  plaintiff  claimed  to  be  the  amount  agreed 
upon  in  settlement  and  compromise  of  a  disputed  claim  of 
plaintiff  against  defendant,  for  damages,  for  the  death  of 
Y)laintiff's  child  by  falling  from  a  lire-escape  of  the  house 
hired  by  him  from  defendant. 

The  facts  appear  in  the  opinion. 

H.  H.  Shook,  for  appellant. 

B.  IT.  Uhderhillj  for  respondent. 

Bt  the  Court.— Ingraham,  J.— I  do  not  think  that  the 
evidence  of  the  plaintiff  was  sufficient  to  show  an  accord  and 
satisfaction. 

It  is  settled  in  this  state  that  an  *' accord  executing 
without  performance  accepted,  is  no  bar.  Tender  of  perfor- 
mance is  insufficient"  (Kromer  v.  Heim,  75  iV.  T.  677),  and 
in  Noe  v.  Christie  (51  If.  T.  273),  on  an  agreement  to  settle 
a  suit  by  the  payment  of  a  draft  for  $70  and  the  costs  of 
suit,  on  payment  of  the  draft  and  tender  of  the  costs,  the 
court  say  :  '^  Indeed  it  is  conceded  that  the  costs  required 
to  be  paid  under  the  agreement  set  up,  were  never  in  fact 
paid,  and  assuming  that  they  were  tendered,  the  fact  was 
not  equivalent  to  its  execution.  It  was,  nevertheless,  at 
most  a  simple  unexecuted  accord  and  was  not  a  satis- 
faction." 

The  evidence  in  this  case  was  that  plaintiff's  attorney 
after  presenting  a  claim  against  defendant  for  plaintiff,  had 
an  interview  with  defendant  at  the  plaintiff's  attorney's 
house  at  which  defendant  offered  $600  for  plaintiff,  and 
$260  for  the  attorney  ;  that  the  attorney  refused  such  offer 
and  said,  ^^  Inasmuch  as  that  brings  you  up  to  $850,  if  you 
will  make  it  up  to  $900,  I  think  Mr.  Brennan  (plaintiff) 
would  be  willing  to  accept  that,  and  I  will  see  him  and 
report ;"  upon  which  defendant  replied,  "Very  well,  1  will 
make  the  offer  $900." 
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The  following  day  plaintiff's  attorney  called  on  defend- 
ant and  said  plaintiff  would  accept  tbe  $900.  Defendant 
said,  "  Well,  I  will  be  down  to  your  office  on  Wednesday, 
and  I  will  in  the  mean  time  see  my  lawyers  and  have  the 
release  drawn  up  for  your  man  to  execute  ;"  to  which  con- 
versation the  witness  added,  on  cross-examination,  that 
defendant  said,  "  I  will  come  to  your  office  on  Wednesday 
and  the  matter  can  be  settled  up." 

This,  I  think,  goes  far  short  of  accord  and  satisfaction 
of  the  old  liability  and  an  agreement  to  substitute  the 
new  promise  in  its  place. 

It  will  be  noticed  that  there  is  no  express  promise  to 
pay  any  sum  of  money.  It  is  all  in  the  future  and  executory. 
First  was  the  offer,  and  when  defendant  was  told  the  offer 
would  be  accepted,  the  reply  was,  "I  will  be  down  on 
Wednesday  and  will  see  the  lawyer,  &c.,  and  on  Wednes- 
day the  matter  will  be  settled  up."  Nothing  was  agreed 
to,  but  only  something  to  be  done  on  a  future  day,  and  on 
execution  of  the  papers.  There  was  no  new  contract  to 
take  the  place  of  the  old  obligation  but  simply  negotia- 
tions tending  to  a  settlement,  but  unexecuted  and  not  ac- 
cepted in  satisfaction  of  the  obligation.  , 

In  order  to  sustain  an  action  on  the  new  promise,  there 
must  be  a  consideration,  and  it  is  without  consideration 
nnless  the  old  obligation  was  satisfied  and  the  new  one  ac- 
cepted in  its  place. 

The  case  of  Panzerbiter  v.  Way  dell  (21  Hun^  161),  is  in 
point.  Plaintiff  had  a  doubtful  claim  for  a  large  amount  in 
suit.  It  was  agreed  between  the  parties  that  defendant 
should  pay  plaintiff  $150,  for  a  consent  of  discontinuance 
and  full  settlement.  Plaintiff  tendered  such  consent  of 
discontinuance,  together  with  a  release,  but  defendant 
refused  to  pay,  and  the  action  was  brought  on  the  new 
promise.  Held  to  be  an  accord  executory,  and  such  an 
agreement  as  would  be  no  bar  to  the  original  suit,  unless  the 
$]f)0  was  paid,  or  the  release  and  discontir.aance  accepted  ; 
and  that  as  tbe  promise  to  discontinue  wis  not  binding  on 
the  plaintiff,  the   new  promise  was  without  consideration, 
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and  the  complaint  should  have  been  dismissed.  See  also, 
Day  tJ.  Roth  (18  iV:  F.  456). 

It  is  not  necessary  to  examine  plaintiffs  requests  to 
charge,  which  were  refused.  It  is  sufficient  to  say  that 
there  was  no  evidence  to  show  an  accord  and  satisfaction, 
and  consequently  there  was  no  error  in  refusing  to  charge, 
as  to  what  was  necessary  to  constitute  such  a  cause  of 
action. 

There  was  no  error  in  the  rejection  of  the  receipt,  it  was 
entirely  immaterial. 

The  judgment  should  be  affirmed,  with  costs. 

Sedgwiok,  Ch.  J.,  concurred. 


ANN  FITZSIMMONS,  Appellant,   v.  MICHAEL 
CURLEY,  Impleaded,  &c.,  Respondent. 

Security /or  costs,  waiver  of. 

In  order  to  require  plaintiff  to  give  security  for  costs,  it  must  appear  that 
at  the  time  the  action  was  commenced,  he  was  a  person  residing  with- 
out the  state  {Code,  J  32G8j,  or  that  nfter  the  commencement  of  the 
action  he  ceased  to  be  a  resident  thereof  (Code,  §  8269). 

HM  by  the  court  in  this  case,  that  neither  of  these  conditions  or  facta, 
were  proven;  also  that  as  defeudant  proceeded  to  the  trial  without  mak- 
ing the  application,  he  thereby  waived  his  right  to  require  security. 

Before  Sedgwick,  Ch.  J.,  and  Ingraham,  J. 

Decided  June  16,  1884. 

Appeal  from  order  reguiring  security  for  costs. 

AdolpJius  D,  Pape^  for  appellant 

Starr  &  Hooker^  for  respondent. 

Per  Curiam. — In  order  to  require  the  plaintiff  to  give 
security  for  costs,  it  must  a[)pHar,  either,  first;  that  she 
was,  when  I  he  action  commenced,  a  person  residing  without 
the  state  {Cod^y  §3268),  or  second  ;  that  after  the  commence- 
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meiit  of  ttie  action  the  plain  tifF  ceased  to  be  a  resident  of 
the  state  (§  8269). 

There  is  no  evidence  that  plaintiff  was  not  at  the  com- 
mencement of  this  action  a  resident  of  this  state.  Defend- 
ant swears  that  one  Johnson  told  him  that  plaintiff  was  liv- 
ing in  the  state  of  California,  and  had  been  living  there  for 
years.  Mr.  Bennett  says  that  plaintiff  resided  in  this  state 
up  to  about  a  year  ago,  when,  he  is  informed,  she  left  on  a 
visit  to  Portland,  Oregon,  and  that' she  was  expected  back 
soon  to  resume  her  business  as  domestic.  It  thus  appears 
positively  that  she  was  a  resident  of  New  York  when  the 
action  was  commenced.  The  only  evidence  that  she  has 
ceased  to  be  a  resident  since  the  commencement  of  the  ac- 
tion is  the  statement  of  Johnson  to  defendant.  In  answer 
to  that,  McNeil  informed  Mr.  Bennet  that  she  is  expected 
to  return  to  New  York  soon,  and  was  away  on  a  visit. 

We  do  not  think  that  it  sufficiently  appears  that  plaint- 
iff is  a  non-resident. 

We  are  also  of  the  opinion  that  defendant  by  proceed- 
ing with  the  trial  before  Judge  Frebdman,  waived  his  right 
to  the  security.  So  far  as  appears,  he  knew  all  the  facts 
he  has  stated  in  his  affidavit  prior  to  commencing  the  trial, 
and  knowing  all  those  facts  he  proceeded  with  the  trial,and 
did  not  make  this  application  until  Judge  Fbeedman  had 
suspended  the  trial  and  ordered  certain  issues  to  be  tried 
by  a  juiy.  It  was  then  too  late.  Having  proceeded  with 
the  trial,  he  had  waived  his  right  to  require  the  security 
(Buckley  v.  Gutta  Percha,  &c.  Co.,  8  Civ.  Pro.  Rep.  432). 

The  order  should  be  reversed  and  motion  denied,  with 
$10  costs  and  disbursements. 
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FREDERICK  W,  MUSER,  bt  al.,  Respondents,  v. 
JOSEPH  LEWIS,  Impleaded,  &c..  Appellant. 

Htuiband  and  wife — Liability  of  husband  for  torts  committed  hy  wife. 

The  common  law  respecting  the  liability  of  a  husband  to  answer  in  damage 
for  torts  committed  by  his  wife,  still  prevails,  and  is  substantially  in 
, force. 

The  statutes  of  this  state  authorizing  a  married  woman  to  hold  and  manage 
an  estate  separate  from  her  husband,  and  to  carry  on  a  sole  and  separate 
business,  and  receive  her  profits  and  earnings  therefrom,  and  to  sue  and 
be  sued  in  regard  to  such  estate  and  business,  have  not  changed  the 
common  law  in  this  respect,  except  in  regard  to  torts  committed  by  her 
in  the  management  or  control  of  her  separate  property. 

Where  a  wife  carnes  on  a  separate  legitimate  business,  and  during  the  time 
18  guilty  of  conversion  in  receiving  stolen  goods,  the  husband  is  liable  to 
answer  in  damages.  A  married  woman  cannot  carry  on  a  business  of  re- 
ceiving stolen  goods,  and  such  goods  do  not  become  her  property,  for  the 
title  always  remnins  in  the  person  from  whom  they  were  stolon,  and 
consequently  this  tort  of  the  wife  does  not  relate  to,  nor  is  it  consequent 
upon  the  monngemeut  or  control  of  her  separate  property. 

Gkrald  v.  Quam,  10  Abb.  N,  G.  28,  criticised. 

Partial  satisfaction  or  payment  of  damages  by  one  tort-feasor,—^,  g.^  in  an 
action  for  conversion, — ^inurcs  to  the  benefit  of  other  joint  tort-feasors  not 
as  matter  of  defense,  but  by  lessening  the  measure  of  damages. 

Before  Sedgwick,  Ch.  J.,  and  Inobaham,  J 

Bedded  June  26,  1884. 

Appeal  by  defendant  Joseph  Lewis  from  a  juagment 
entered  upon  a  verdict  in  favor  of  plaintiffs. 

Action  for  tort  of  wife  in  which  the  husband  was  joined 
as  party  defendant. 

At  the  close  of  the  case  a  motion  was  made  on  behalf 
of  the  appellant,  to  dismiss  the  complaint  as  to  him,  sub- 
stantially upon  the  following  grounds :  .1st.  That  there  was 
no  evidence  in  the  case  connecting  him  personally,  with 
any  of  the  tortious  acts.  2d.  That  the  defendant  Mrs. Lewis, 
the  wife  of  appellant,  had  used  her  separate  means  and 
estate  in  the  transactions,  and  the  same  were  the  results  of 
her  separate  business,  and  that  her  husband  the  appellant 
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had  no  interest  therein,  nor  connection  therewith.  The 
morion  was  denied  by  the  court  upon  the  gronnd  that  the 
husband  was  liable  for  the  tort  thus  committed  by  his  wife 
to  which  exception  was  taken. 

Further  facts  appear  in  the  opinion. 

Damd  LeventriUy  for  appellant. — I.  The  common  law 
rule  respecting  the  liability  of  the  husband  no  longer  pre- 
vails. Prior  to  the  Code  of  Civil  Procedure  it  was  impera- 
tive to  join  the  husband  as  a  defendant  with  the  wife  in  an 
action  for  her  personal  torts,  so  long  as  the  relation  of  the 
husband  and  wife  continued  ;  but  the  necessity  of  such 
joinder  was  not  because  he  was  liable.  Mr.  Bishop,  in  his 
work  on  **  The  Law  of  Married  Women,"  says :  '*  It  is  not 
true,  speaking  accurately  and  scientifically,  that  the  hus- 
band is  liable  for  the  torts  of  his  wife.  For  example,  if  she 
commits  a  tort  and  dies  before  suit  brought,  be  cannot  be 
sued  for  it,  and  is  in  no  \^'ay  responsible.  On  the  other 
hand,  if  he  dies,  she  may  then  be  sued  alone,  the  same  as 
though  she  had  been  discovert  when*  the  tort  was  com- 
mitted. If  during  their  joint  lives  an  action  is  brought 
against  the  two,  and  he  dies  pending  suit,  the  action  sur- 
vives against  the  wife.  The  liability,  therefore,  of  the  hus- 
band, for  the  wife's  torts,  grows  merely  out  of  the  fact,  that, 
by  the  rules  of  the  common  law,  a  suit  cannot  be  main- 
tained against  a  wife  alone  during  coverture,  and  if  the 
two  could  not  be  sued  together,  the  party  suffering  the 
injury  would  be  without  remedy"  (2  Bishop  Married 
Women,  §  264 ;  to  similar  effect  see  Cooley  Tbrts,  116 ;  Capel 
V,  Powell,  17  a  B,  N,  8,  743;  Larkin  v.  Marehall,  4  Bxch. 
R.  805  ;  Newton  v.  Boodle,  9  g,  i?.  948 ;  Ko^-ing  ©.  Manly, 
49  N.  Y.  192).  The  reason  of  the  rule  ceasing  to  exist  by 
th  •  provisions  of  th^  Code  of  Civil  Procedure  (§  450)  the 
rule  itself  is  abrogated. 

•II.  The  husband  is  not  liable  for  the  torr«  of  his  wife 
(Geiald  v.  Quam,  10  Abb.  N.  0.  28  ;  Trebing  v.  Vetter,  re- 
[)()rred  in  note,  12  Jd.  302;  Muser  ».  Miller,  12  Jd.  305). 
The  English  courts  under  a  somewhat  similar  provision  to 
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our  own  have  reached  the  ooticlnsion  that  the  mere  exist- 
ence of  the  marital  relation  does  not  require  the  husband 
to  be  joined  as  a  party  with  his  wife  in  an  action  or  pro- 
ceeding which,  were  she  sole,  might  be  brought  by  or 
against  her  {He  Ontwin's  Trusts,  48  iJaw  TimeSj  R.  N,  8. 
410 ;  James  t.  Barrand,  31  Weekly  Rep.  786 ;  Abouloff  v. 
Oppenheimer  {Q.  B.  Div.\  30  Id.  429  ;  Re  Fisher's  Trusts, 
30  Id.  66  ;  Goods  of  Ayres,  31  Id.  660).  In  Baum  v.  Mullen, 
(47  N.  T.  577>,  Chief  Justice  Church  adopts  this  language : 
*'The  only  question  presented  for  our  decision  is  whether 
the  joinder  of  the  husband  with  the  wife  is  necessary,  in  an 
action  for  fraud  in  a  contract  for  sale  of  the  real  estate  of 
the  latter  made  by  the  former  as  the  agent  of  the  wife. 
We  are  of  opinion  that  such  joinder  is  not  necessary."  To 
same  eflfect,  Rowe  v.  Smith  (46  N.  Y.  230) ;  Fiske  v,  Bailey 
(61  Id.  150) ;  Vanneman.  t;.  Powers  (56  Id.  39) ;  Peak  v. 
Lemon  (1  Lans.  295) ;  Gillies  v.  Lent  (2  Ahh.  Pr.  [N.  S.] 
465) ;  Lansing  v.  Holdridge  (68  Eow.  449).  Now,  in  the 
case  under  consideration,  it  appears  that  the  transactions 
wei-e  had  by  the  wife,  Mrs.  Lewis,  without  the  knowledge 
or  participation  of  her  husband,  the  appellant,  that  she 
carried  on  a  separate  business,  made  purchases  and  sales 
for  her  own  account,  her  separate  means  were  invested  in 
the  transaction  with  Madden,  and  from  them,  she  alone 
reaped  the  benefit.  She  thus  had  a  separate  estate — to  wit : 
the  moneys  invested  and  subsequently  the  property  ac- 
quired through  such  investment,  and  the  tort  was  commit- 
ted in  the  prosecution  of  her  separate  business,  and  for  her 
exclusive  gain,  and  thus  this  action  clearly  affected  her 
separate  property.  What  force  is  given  to  section  460  of 
the  Code  of  Civil  Procedure,  if  the  husband  is  properly 
joined  in  this  action  1  Even  if  the  motion  to  dismiss  as  to 
the  appellant  was  properly  denied,  it  was  error  to  refuse 
the  request  to  charge  ''  that  if  the  jury  believe 'Mrs.  Lewis' 
testimony  to  the  effect  that  her  own  individual  money  only 
was  invested  in  the  transactions,  and  that  she  alone  received 
the  benefit  of  them,  that  no  verdict  can  be  rendered  against 
her  husband,''  and  the  exception  thereto  was  well  taken, 
Vol.  XVni.— 28 
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as  also  the  exception  to  the  statement  made  by  the  learned 
court  to  the  jury  '*  that  if  tliey  believe  the  testimony  of 
Madden,  they  will  find  a  verdict  against  Mrs.  Lewis  and  her 
husband." 

III.  Partial  satisfaction  by  one  enures  to  the  benefit  of 
other  joint  tort-feasors  (Knapp  v.  Roche,  18  Week.  Dig. 
824  ;  Bush  v,  Prosser,  11  N.  T.M1 ;  Wilmarth  ».  Babcock, 
2  Hill^  194).  Evidence  of  satisfaction,  in  whole  or  in  part 
by  one  joint  tort-feasor,  of  the  damages  occasioned  by  the 
joint  wrongful  act  of  both,  is  proper  in  mitigation  of  dam- 
ai^es  (Knapp  o.  Roche,  supra).  Satisfaction  by  one  joint 
tort  feasor  has  always  been  held  to  be  available  as  a  bar  to 
an  action  against  another  (Livingston  9.  Bishop,  1  Johns. 
291  ;  Thomas  v,  Rumsey,  6  Id,  31 ;  Bronson  v,  Fitzhugh, 
1  Hill^  186  ;  Knickerbocker  v,  Hawes,  8  Cow.  Ill ;  Brown 
V,  Kinchelse,  3  Cold,  192;  Merchants'  Bank  v.  Curtis,  37 
Barb.  317  ;  Ruble  v.  Turner,  2  H.&  N.  38;  Robertson  t>. 
Smith,  18  Johns,  481;  Pearce  v.  Pearce,  25  Barb,  243; 
Pouring  t).  Watson,  S2  Bag,  L.  <&  E.  116;  Barrett ».  Third 
Avenue  R.  R.  Co.,  45  N.  Y.  628;  Woods  v.  Pangburn,  76 
Id.  496). 

Z>.  M,  Porter^  for  respondents. — I.  In  case  the  wife  is 
the  sole  offender  in  committing  the  criminal  act,  the  hus- 
band must  be  sued  jointly  for  the  damages  arising  there- 
from (Horton  v,  Payne,  27  How.  374;  Tait  o.  Culbertson, 
57  Barb.  9 ;  Wagener  v.  Bill,  19  Id.  321).  The  authority 
given  to  a  married  woman  to  carry  on  a  sole  and  separate 
business,  and  to  have  her  earnings  in  such  separate  busi- 
ness, leaves  the  other  common  law  inabilities  in  existence 
(Coleman  v.  Burr,  93  N,  T.  17). 

The  common  law  liability  of  the  husband  for  the  wife's 
crimes  continues  in  full  force  (Bertles  v.  Nunan,  92  N.  T. 
152). 

In  Diraelon  v.  Rosenfeld  {N.  T.  Daily  Register^  June 
29,  1878,  page  1241),  Chief  Justice  Sedgwick  rendered  the 
following  opinion  :  "  Although  I  believe  the  learned  conn- 
sel  has  stated  correctly  the  reasons  of  the  husband  being 
joined  as  a  party  in  an  action  against  his   wife  for  her 
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separate  tort,  nevertheless  in  case  of  judgment  against  them, 
he  has  to  make  satisfaction  by  his  body  or  property.  This 
was  true,  whether  or  not  the  wife  has  brought  to  the  hus- 
band any  property,  so  that  practically  the  plaintijff  has  the 
right  to  resort  to  the  husband's  property  or  body  fpr  his 
wife's  tort.  I  am  not  convinced  that  this  right  has  been 
destroyed  by  the  ejffect  of  recent  legislation  as  to  married 
women.  If  this  be  right,  it  may  properly  be  enforced 
against  the  husband  by  joining  him  as  a  party  with  his 
wife.  Section  450  does  not  forbid  the  joining  of  any  party 
as  defendant  with  a  married  woman  in  a  proper  case."^ 
See  also  Berrien  v.  Steel  (1  Cio.  Pro.  R.  279;  Fitzsimons 
V.  Harrington,  Id.  360 ;  Hoffman  v.  Lachman,  Id.  278). 

In  the  case  at  bar,  Mrs.  Lewis  was  perpetrating  a  felony 
and  not  carrying  on  any  separate  business.  She  was  re- 
ceiving the  goods,  knowing  them  to  be  stolen,  consequently 
her  husband  is  liable  for  this  tort,  because  she  never  ac- 
quired title  to  the  property  in  question,  not  even  a  color- 
able one,  inasmuch  as  the  whole  transaction  was  a  felony, 
and  even  without  the  testimony  of  Madden  that  she  re- 
ceived the  laces,  knowing  that  they  were  wrongfully  ob- 
tained, the  fact  (which  is  uncontradicted)  that  she  bought 
them  for  one-eighth  of  their  value,  and  the  numerous  lots 
which  she  herself  testifies  she  obtained  from  Madden,  con- 
stituted receiving  stolen  goods  for  which  she  might  have 
been  convicted  (Copperman  v.  People,  56  N.  Y.  591 ;  People 
V.  Cochrane,  1  Wh'eeler  Or.  C.  81  [84]  ;  People  v.  Teal,  Id. 
199  [201]). 

The  other  cases  were  decided  before  Bertles  v.  Nunan 
{suprd)^  and  are,  where  the  wife  had  lawfully  acquired  title 
to  the  property,  and  some  injury  was  done  with,  by,  or  by 
reason  of,  it ;  but  a  married  woman  cannot  carry  on  a 
separate  business  of  receiving  stolen  goods,  nor  is  the  fact 
she  used  her  own  money  as  a  means  to  induce  the  thief  to 
deliver  the  goods  to  her,  of  any  more  force  than  if  she  had 
used  her  own  axe  to  cut  the  plaintiff's  hand  off.  She  could 
acquire  no  title  to  the  plaintiff's  property  by  her  proced- 
ure ;  it  could  neither  be  absorbed  into  nor  benefit  her  sep- 
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arate  estate,  conseqaently,  in  the  commission  of  such  a 
crime,  she  made  her  hasband  liable.  No  one  can  acquire 
title  to  goods  through  the  commission  of  a  theft  or  by  re- 
ceiving stolen  goods  (Hoffman  v.  Carow,  20  Wend.  21 ;  22 
Id.  285 ;  Conlan  v,  Latting,  3  E.  D.  8.  353  ;  Brower  9.  Pea 
body,  13  N.  T.  121). 

II.  No  demand  for  the  goods  was  necessary,  let.  Be- 
cause they  were  received  from  the  thief,  knowing  that  they 
were  stolen,  the  evidence  on  that  subject  being  uncontra- 
dicted (Pease  t>.  Smith,  61  N.  T.  477  ;  Glassner  v.  Wheaton, 
2  E.  J).  S,  362).  2d.  Because  the  goods  had  been  delivered 
to  Mrs.  Miller,  and  the  demand  would  have  been  idle. 
After  actual  conversion  no  demand  is  necessary  (Glassner 
V.  Wheaton,  2  E,  D,  8.  352  [354] ;  Vincent  v.  Conklin,  1  Jd. 
203  [212];  Sharp  v.  Whipple,  1  Bosw.  557). 

Bt  the  Court. — Sedkjwick,  Ch.  J.— The  action  was 
substantially  for  the  conversion  of  plain  tiffs  personal  prop- 
erty. The  appellant  was  impleaded  with  other  defendants 
in  said  action,  and  Fanny  Lewis,  one  of  the  defendants  so 
impleaded,  is  the  appellant's  wife.  The  proof  showed  that 
she  was  guilty  of  the  actual  conversion,  and  her  husband, 
the  appellant,  did  not  participate  in  it.  The  claim  against 
him  was  grounded  on  the  proposition  that  he  was  liable  in 
damages  for  his  wife's  tort. 

The  testimony  showed  that  a  clerk  of  the  plaintiffs' 
stole  from  ihem,  through  a  long  time,  a  great  quantity  of 
laces,  and  from  time  to  time  sold  them  in  parcels  to  the 
appellant's  wife.  The  verdict  was  not  taken  as  to  whether 
she  knew  that  they  had  been  stolen. 

In  Baum  v.  Mullen  (47  Iff.  Y.  579),  the  court  declared 
that  the  statutes  in  reference  to  married  women,  had  not 
altered  the  common-law  liability  of  the  husband  for  the 
personal  tort,  of  his  wife,  but  that  such  rule  was  changed 
by  the  statutes  of  1860,  chapter  90,  and  1868,  chapter  172, 
when  such  torts  are  committed  in  the  management  and  con- 
trol of  her  separate  property.  In  Rowe  ^.  Smith  (45  N.  Y. 
233),  Judge  Andrews  said,  referring  to  these  statutes,  that 


MITSKR  V.   LEWIS.  437 

Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 

"they  leave  unaffected,  this  liability  for  the  strictly  per- 
sonal torts  of  the  wife." 

Both  of  these  cases  were  directed  to  the  necessity  of 
joining  the  hnsband  as  defendant  with  the  wife,  in  a  charge 
of  tort  done  by  her.  In  the  first  case  the  tort  was  obtain- 
ing money  by  false  representations  of  the  agent  of  the  wife, 
in  contracting  for  the  sale  of  her  separate  property,  she 
receiving  the  money.  The  court  said  that  the  statutes  of 
1860  and  1862  provide  that ''  the  wife  may  sue  and  be  sued 
in  all  matters  having  relation  to  her. sole  and  separate  prop- 
erty," and  further  that  the  action  was  clearly  for  "  matters 
having  relation  to  her  sole  and  separate  property."  The 
matters  related  '^  to  the  management  and  disposition  of  her 
property." 

In  the  second  case,  the  action  was  for  damages  to  the 
plaintiff  by  the  escape  of  the  cattle  of  the  defendant  from 
land  which  was  her  separate  property,  and  their  trespassing 
upon  defendant's  land.  The  court  said  that  the  action  was 
founded  upon  the  duty  of  the  owner  of  land  to  keep  domes- 
tic animals  from  straying  upon  and  injuring  the  premises 
of  others.  Such  a  duty  had  relation  to  the  property  that 
might  be  owned  solely  by  a  married  woman,  and  that  there- 
fore, under  the  statutes  of  1860  and  1862,  she  might  be  sued 
in  the  same  manner  as  if  she  were  sole. 

Neither  of  the  cited  cases  will  support  the  present  re- 
covery, if  the  tort  done  by  the  appellant's  wife  related  to 
her  sole  or  separate  property.  On  the  other  hand,  if  the 
tort  did  not  relate  to  the  wife's  property,  the  princii)les 
stated  in  the  cases  make  the  appellant  liable. 

If  th6  terms  of  the  statutes  are  not  to  be  enlarged  by 
construction,  for  the  reason  that  their  meaning  is  clear 
without  it,  it  would  seem  to  be  certain  that  the  title  to  the 
goods  always  remained  in  the  plaintiffs,  and  that  they  never 
became  the  property  of  appellant's  wife.  Therefore  the 
tort  did  not  relate  to  the  wife's  separate  property.  If  it  be 
supposed  that  the  wife  did  gain  a  property  of  some  kind 
by  the  transaction,  the  tort  was  a  separated  matter  from 
that  which  had  the  appearance  of  conferring  tide,  and  had 
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no  essential  connection  with  it,  and  so  the  tort  was  per- 
sonal to  the  wife,  as  distinguished  from  one  relating  to  her 
property. 

A  reference  to  another  part  of  the  statutes  should  be 
made.  Section  2  of  the  Laws  of  1860,  chapter  90,  provides 
that  a  married  woman  may  carry  on  any  trade  or  business, 
and  perform  any  labor  or  services  on  her  sole  and  separate 
account.  Coleman  v.  Burr  (93  N.  T.  17),  shows  that  the 
generality  of  the  clause  as  to  services  should  be  restrained, 
so  that  it  does  not  include  services  done  by  the  wife,  for 
her  husband  and  the  family.  The  ground  of  the  decision 
was  that  the  objects  which  were  to  be  obtained  by  the  stat- 
utes, and  the  mischiefs  which  they  were  intended  to  remedy, 
suggested  that  there  should  be  such  a  restriction,  also  con- 
sidering that  the  common  or  former  law  remains,  excepting 
to  the  extent  it  is  clearly  annulled  by  a  subsequent  statute 
(Bertles  v.  Nunan,  92  N.  Y.  152).  In  like  manner,  it  may 
be  said  as  to  the  power  of  a  married  woman  to  carry  on  any 
trade  or  business,  on  her  own  account,  that  it  was  not  in- 
tended to  embrace  a  personal  tort  that  had  no  real  connec- 
tion with  trading  or  carrying  on  a  business.  In  a  sense,  it 
is  an  anomaly,  in  view  of  the  real  independence  personally 
of  a  wife,  that  her  husband  should  be  liable  for  her  tort  of 
which  he  may  know  nothing,  when  and  where  and  how  it 
was  done.  The  hardship  is  not  increased  by  his  being 
liable  for  a  tort,  the  time  of  which  is  within  the  hours  a 
wife  may  chose  as  the  time  when  she  says  she  is  transact- 
ing her  business,  and  at  the  place  where  her  business  is 
done,  and  it  has  but  a  circumstantial,  but  no  real  connec- 
tion with  buying  or  acquiring. 

Several  parts  of  the  statutes  indicate  that  they  do  not 
contemplate  a  sole  liability  of  the  wife  for  a  tort,  inciden- 
tally committed  by  her,  when  she  was  carrying  on  a  separ- 
ate business. 

The  first  section  of  chapter  90,  LaWs  of  1860,  provides 
that  the  property  which  any  married  woman  acquires  by 
her  business  carried  on,  on  her  separate  account,  shall  be 
her  separate  property.     Section  2  is,  the  earnings  from  her 
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trade  shall  be  her  separate  property.  Section  8  provides 
that  no  bargain  or  contract  entered  into  by  any  married 
woman,  in  or  about  the  carrying  on  of  any  trade  or  busi- 
ness, shall  be  binding  upon  her  husband,  or  render  him  or 
his  property  in  any  way  liable  therefor.  It  will  be  observed 
that  no  reference  is  made  to  the  wife's  torts.  In  view  of 
these  enactments,  section  7  states  when  a  married  woman 
may  be  sued  in  the  same  manner  as  if  she  were  sole.  It 
is  not  declared  that  she  may  be  sued  in  matters  having  re- 
lation to  her  separate  business,  but  in  matters  having  rela- 
tion to  her  sole  and  separate  property.  It  has  been  already 
considered  that  the  tort  in  question  did  not  relate  to  her 
property. 

The  learned  counsel  for  the  appellant  presents  an  argu- 
ment of  weight.  It  is,  that  if  a  married  woman  may  acquire 
separate  property  by  her  own  action,  as  if  she  were  sole,  it 
is  not  intended  that  there  can  be  legal  power  of  interference 
by  her  husband  with  any  steps  she  may  take  to  acquire 
that  property,  and  if  there  be  no  power  of  interference  there 
should  be  no  legal  responsibility.  This  seems  to  be  suffi- 
ciently answered  by  considering  that  the  sole  liability 
of  married  women  is  such  only  as  the  legislature  has  seen 
fit  to  make,  and  that,  as  we  have  seen,  is  confined  to  mat- 
ters that  relate  to  what  is  in  fact  the  married  woman's  sole 
property. 

The  eflfect  of  a  more  recent  statute,  section  450  of  the 
Code  of  Civil  Procedure,  remains  to  be  examined,  and  par- 
ticularly with  reference  to  the  learned  opinion  in  Gerald  v. 
Qnam  (10  Abb.  N.  O.  28).  The  court  in  that  case  thought 
that  the  last  clause  of  the  section  :  "  It  is  not  necessary  or* 
proper  to  join  her  husband  with  her  as  a  party  in  any  ac- 
tion or  special  proceeding  affecting  her  separate  property,'' 
did  not  imply  that  it  was  necessary  to  join  him  in  other 
cases,  because  the  previous  part  of  the  section  declared 
otherwise,  and  embraced  all  actions  against  married  wom- 
en. But  to  me,  it  seems  that  the  first  part  has  no  regula- 
tion for  the  bringing  of  actions,  or  when  or  as  to  what  a 
married  woman  might  be  sued  as  if  she  were  single.   It  only 
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aajrs  that  when  she  is  saed^  whether  on  a  joint  or  indrndtial 
claim  against  her,  her  hasband  should  not,  as  by  common 
law  he  might,  appoint  an  attorney  to  appear  for  her  and 
defend,  but  she  appears  suijnriSy  and  defends  as  if  she 
were  not  married.  If  this  be  correct,  it  has  no  bearing 
upon  the  implication  of  the  second  part  of  the  section. 

I  am  of  opinion,  therefore,  that  the  appellant  was  re- 
sponsible to  the  plaintiffs.  If  he  were  liable,  there  is  no 
question  in  the  case  as  to  his  being  made  defendant  jointly 
with  the  wife,  against  whom  an  individual  liability  is 
claimed.  She  would  be  the  party  to  raise  that  question, 
and  she  has  not  done  so. 

One  other  matter  demands  attention.  It  appeared  by 
plaintiffs^  case«  that  after  the  receiving  of  the  goods  by  the 
appellant's  wife,  the  plaintiffs  had  recovered  certain  of  the 
goods^  and  had  also  received  certain  moneys  from  a  Mrs. 
Miller,  in  payment  of  a  judgment  obtained  for  the  conver- 
sion by  her  of  the  goods  involved  in  this  action,  the  appel- 
lant's wife  having  sent  the  goods  to  Mrs.  Miller.  The  court 
refused  to  charge  as  requested  by  the  appellant's  counsel, 
that  the  jury  should  deduct  from  the  value  of  the  goods 
converted  the  sum  paid  by  Mrs.  Miller.  This  request,  I 
think,  should  have  been  granted,  under  the  case  of  Knapp 
V.  Roche  (18  Week.  Dig.  324).  It  was  not  matter  of  de- 
fense, but  concerned  the  plaintiffs'  proof  as  to  what  damage 
thay  had  in  fact  suffered. 

It  is  not  necessary,  however,  'to  order  a  new  trial  on  this 
ground:  The  plaintiff's  proof  was  that  he  had  received 
from  Mrs.  Miller  a  sum  of  money,  which,  with  what  the 
•court  directed  should  be  deducted  for  other  reasons, 
amounted  to  a  sum  which  the  defendant's  counsel  claimed 
in  his  requests  was  the  sum  to  be  deducted,  viz. :  $5,200. 
The  requests  did  not  specifically  refer  to  this  sum,  but  they 
were  based  upon  the  evidence  as  given  by  the  plaintiffs,  and 
there  was  no  doubt  as  to  this  sum  being  all  that  was  re- 
ceived by  plaintiffs.  The  court  instructed  the  jury  to  de- 
duct a  parcel  of  this  amount,  to  wit,  $2,224.76,  but  the  rest, 
that  is,  $2,975.24,  should  have  been  deducted.     This  may 
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now  be  deducted  from  the  verdict,  as  that  ascertained  the 
value  of  the  goods,,  without  including  interest. 

The  judgment  appealed  from  should  be  reversed,  unless 
the  plaintiff  stipulate  that  from  the  amount  of  the  verdict 
$2,976.24  be  deducted,  and  in  case  of  such  stipulation  the 
judgment  as  so  reduced  is  affirmed,  without  costs  of  appeal 
to  either  party. 

Inorahah,  J.,  concurred  in  the  result. 


HENBY  J.  GOODWIN,  et  al.,  Respondbnts,  v.  JULIUS 
BUNZL,  ET  AL.,  Appellants. 

Undertaking^  on  appeal — defects  in,  how  waived — cuiUm  on — affirmance  as  to 
pa/rt  only, — ^epl&win. 

Though  an  undertaking  on  appeal,  e,  g.,  in  an  action  of  claim  and  for  delivery 
of  personal  property,  be  nol>  uifficient  in  form  to  give  the  appellant  a  stay 
of  proceedings  upon  the  judgment  appealed  from,  yet  as  against  tlie 
sureties  executing  it,  such  undertaking  may  be  supported,  as  any  contract, 
by  sufficient  ccnsiderution,  the  burden  of  proving  which,  in  such  a  case, 
devolves  upon  the  party  seeking  to  enforce  the  undertaking. 

A  stay  of  proceedings  upon  the  judgment,  on  request,  is  a  sufficient  con- 
sideration to  support  such  an  nndertaking. 

Where  such  a  defective  uiidiTtViking  is  executed  and  delivered  by  the  sure- 
ties for  the  purpose  of  obtaining  a  stay  of  prooeedio^s,  and  the  attorney 
for  the  respondent  excepts  tlicreto,  and  tiiereafter,  at  the  request  of  appel- 
lant's attorney  withdraws  such  exception,  and  the  undertaking  is  duly 
approved  on  consent  and  filed. and  the  attorney  for  the  respondent  relying 
thereon  does  not  issue  execution, — it  not  appearing  that  the  sureties  were 
informed  of  or  tw)k  action  upon  said  exception,  they  will  be  held  liable 
OB  such  undertaking. 

In  an  action  of  replevin  brought  against  thvee  defendants,  two  of  whom 
were  parties  who  had  assigned  in  tiie  property  in  suit,  the  third  being 
their  assignee,  the  usual  alternative  judgment  for  return  of  possession  or 
payment  of  value  was  rendered  against  the  defendants,^'  whereupon  they 
appealed  and  filed  an  undertaking  conditioned  *' that  if  said  judgment  .  .  . 
or  any  part  thereof  be  affirmed  ....  said  appellants  will  pay  the  sum 
recovered  or  directed  to  be  paid  "  thereby.  The  judgment  was  affirmed  as 
to  the  assignors  defendants,  and  reversed  as  to  the  assignee,  and  after  a  new 
trial  judgment  was  entered  in  favor  of  said  assignee. 

Heldy  that  the  judgment  being  really  joint  and  several  against  the  three, 
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when  there  was  an  nffinnauce  as  to  the  assignors,  the  sureties  became 
liable  upon  the  undertaking. 

Before  Sedgwick,  Ch.  J.,  and  Truax,  J. 

Detided  June  26,  1884. 

Appeal  by  defendants  from  judgment  entered  on  verdict 
of  jury  against  them. 

The  action  was  against  the  defendants  as  sureties,  on  an 
undertaking  given  upon  an  appeal  from  a  judgment  in  an 
action  of  claim  and  for  deliv,ery  of  personal  property. 

The  facts  appear  in  the  opinion. 

Melville  H.  Jtegensberger  and  Eterett  P.  Wheeler^  for 
appellants. — The  only  question  in  the  case,  was  as  to  the 
right  of  plaintiffs  to  possess  themselves  of  these  chattels, 
and  as  to  them,  the  appellate  court  did  not  affirm  the  judg- 
ment, but  reversed  it.  It  cannot  therefore  be  said,  as  to 
these  sureties,  that  their  engagement  to  pay  any  judgment 
ever  enured  to  the  benefit  of  the  plaintiffs.  The  main  ob- 
ject and  purpose  of  an  action  to  recover  a  chattel  is  the 
chattel  itself.  The  judgment  for  its  value  is  alternative 
only,  to  be  paid  only  in  case  the  chattel  itself  is  adjudged 
to  belong  to  the  plaintiff  and  cannot  be  taken  by  the  sheriff 
\fiode  Civ.  Pro.  §§  1691,  1724 ;  2  Oreea.  Ev.  %  560). 

The  order  of  the  appellate  court  was  followed  by  a  new 
trial,  in  which  the  plaintiffs  wholly  failed  to  succeed,  and 
there,  and  on  appeal,  it  was  held  that  the  right  to  the  chat- 
tels was  not  in  the  plaintiffs  but  in  Wertheimer,  the  de- 
fendant in  the  replevin  suit.  It  would  be  gross  injustice  to 
compel  the  sureties  to  pay  to  the  plaintiffs  the  value  of  the 
chattels,  when  this  court  has  decided,  that  they  are  not  en- 
titled to  the  possession  thereof. 

The  defects  are,  that  by  the  provision  of  section  1386  of 
the  Code  of  Civil  Procedure,  the  sureties  when  excepted  to, 
must  justify  on  oath  in  court,  and  the  appellants'  attorney 
must  serve  notice  of  the  allowance  of  the  undertaking  on 
the  exceptants,  and  the  failure  to  justify,  has  the  same  effect 
as  though  no  undertaking  had  been  given. 
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By  sections  1328  and  1329  of  the  Code  of  Civil  Proced- 
ure, an  appeal  from  a  judgment  for  the  recovery  of  a  chat- 
tel is  not  stayed  until  the  appellant  gives  a  written  under- 
taking in  a  sum  fixed  by  the  court  below,  that  the  appel- 
lants will  obey  the  direction  of  the  apj>ellate  court  upon 
the  appeal.  It  cannot  be  seriously  insisted  by  the  respon- 
dents, that  the  appellate  court  would  have  directed  the 
goods  to  be  delivered  to  plaintiffs,  for  their  judgment  was 
to  the  opposite  effect.  It  is  sufficient  that  no  directions 
were  made  by  the  appellate  court,  which  the  appellants  re- 
fused to  obey.  And  if  it  were  otherwise,  these  sureties  did 
not  make  such  an  engagement. 

Kelly  &  Mcliae,  for  respondents. — The  sureties  chose 
and  executed  the  undertaking  in  the  form  it  is,  intending 
it  as  a  good  and  sufficient  undertaking  for  the  purpose  ot 
staying  execution  f  it  was  considered  and  treated  by  all 
parties  as  fulfilling  that  purpose,  and  they  are  estopped 
from  denying  its  force  or  obligation  (Harrison  v,  Wilkin, 
62  N.  T.  412  ;  Hill  v,  Burke,  62  Id,  111  ;  Wheaton  v.  Fay,  62 
Id.  276 ;  Coleman  v.  Bean,  3  KeyeSy  94 ;  Decker  v.  Judson, 
16  iT.  y.439). 

The  condition  expressly  provided  for  in  this  undertak- 
ing had  occurred.  The  judgment  recovered  was  in  the 
alternative  form  a  money  judgment.  The  evidence  shows 
that  the  goods  replevined  were  not  in  existence,  had  not 
been  recovered  by  the  sheriflf,  in  the  execution  issued,  and 
had  never  been  delivered  to  plaintiffs.  Consequently,  the 
judgment  was  enforceable  as  a  money  judgment,  and  as  it 
never  had  been  paid,  defendants  were  liable  on  their  under- 
taking to  pay  as  they  had  therein  so  agreed  to  do.  It 
makes  no  difference  that  the  judgment  was  reversed  as  to 
Wertheimer.  It  was  aflSrmed  as  to  the  Goldsmiths,  and 
under  the  decisions  this  made  the  sureties  liable  (Seacord  v. 
Morgan,  3  KeyeSj  636 ;  Auerbach  v.  Marks,  12  Week.  Dig. 
155). 

There  is  no  force  in  the  contention  that  because  the 
sureties  did  not  formally  justify  in  court  that  they  are  not 
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liable  on  their  undertaking.  This  was  waived  by  idaintiffs' 
counsel  at  the  express  request  of  defendant's  coansel,  and, 
therefore,  the  sureties  cannot  take  advantage  of  it  (Ballard 
V.  Ballard,  18  N.  T.  491). 

By  THE  Court. — Sedgwick,  Ch.  J.— The  decision  of  this 
appeal  must  rest  solely  upon  the  determination  of  questions 
of  law  that  are  pertinent  to  exceptions  taken  upon  the  triaL 
There  was  no  request  to  go  to  the  jury  upon  an  issue  of 
fact.  Both  sides  asked  for  a  direction  of  a  verdict.  Al- 
though the  defendants  excepted  to  the  direction  that  was 
made  in  favor  of  the  plaintiff,  that  exception  was  not  upon 
the  ground  that  there  was  a  question  of  fact  for  the  jury, 
because  the  defendants  contemporaneously  demanded  a 
direction  in  their  own  favor,  which  implied  that  there  was  no 
dispute  of  fact. 

What  has  been  said  is  to  be  applied  to  the  main  point 
taken  by  the  defendants  as  to  whether  the  undertaking  by 
the  sureties  was  supported  by  any  legal  consideration. 
They  argued  that  the  undertaking  was  not  in  the  form  pre- 
scribed by  the  statute  as  the  one  which,  when  executed  by 
sufficient  sureties,  gives  to  the  appellant  in  the  action  in 
which  the  undertaking  may  be  given,  a  right  to  a  stay  of 
proceedings  upon  the  judgment.  It  may  be  assumed  that 
this  proposition  is  correct.  The  undertaking,  however, 
may  be  supported,  as  any  contract  may  be,  by  a  sufficient 
consideration,  which,  when  the  undertaking  is  not  in  due 
form,  it  is  necessary  that  the  plaintiff  in  an  action  upon  it 
must  affirmatively  prove.  Accordingly,  the  defendants  in 
this  action,  upon  the  trial  took  the  position  that  the  plaint- 
iff had  not  proved  any  consideration  for  the  undertaking. 
In  such  a  case  the  consideration  may,  as  in  any  other  case, 
be  an  inconvenience  suffered,  or  a  forbearance  of  a  right  to 
enforce  a  legal  remedy,  by  a  promisee  at  the  request  of  the 
promisor.  There  is  no  rule  of  law  that  requires  this  to  be 
proved  by  direct  testimony.  It  may  be  shown  by  circum- 
stantial testimony.  A  stay  of  proceedings  upon  a  judgment 
on  request  is  a  sufficient  consideration  (Post  v.  Doremus, 
60  JV.  Y  376). 
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In  the  present  case  the  sureties  knew  the  law  on  the 
subject  of  the  stay  of  proceedings  upon  judgments  after 
appeal,  or  were  presumed  to  know  it.  The  only  purpose 
for  which  they  could  have  made  and  offered  it  was  to  secure 
to  their  principal  the  benefit  of  a  stay.  The  want  of  form 
to  comply  with  the  statute  was,  it  is  to  be  presumed,  within 
their  knowledge.  The  respondents,  having  the  power  to 
object  to  the  undertaking  and  to  secure  its  disapproval, 
consented  that  it  might  be  approved  as  it  was  ;  and  their 
attorney  as  a  witness  on  the  present  trial  testified  that  he 
did  not  issue  any  execution,  relying  on  the  undertaking. 
All  these  facts  and  the  necessary  implications  from  them, 
tend  to  show  a  stay  at  the  request  of  the  defendants.  And 
if  they  do  not  incontrovertibly  show  this,  they  would  pre- 
vent a  direction  for  the  defendant  and  would  give  the  de- 
fendants the  right  to  go  to  the  jury  as  to  the  fact.  This 
right,  however,  was  not,  as  has  been  observed,  claimed. 
There  was  a  general  objection  to  the  direction  for  the  plaint- 
iff, without  calling  the  attention  of  the  court  to  this  par- 
ticular fact,  in  any  other  way  than  in  arguing  that  there 
was  no  evidence  of  a  consideration. 

In  Post  V.  Doremus  {supra\  the  court  showed  that  the 
plaintiff  in  that  case  did  not  accept  the  Undertaking  as 
sufficient  to  secure  a  stay  of  proceedings,  but  only  suffi- 
cient to  perfect  an  appeal.  In  the  present  case,  the  facts 
would  justify  a  finding  of  fact  that  the  plaintiff  did  stay 
the  appeal  in  consequence  of  the  undertaking.  I  do  not 
see  how  the  defendants  can  claim  that  the  defect  in  form 
of  the  undertaking  should  signify  that  they  did  not  im- 
pliedly request  a  stay  of  proceedings.  There  was  no  other 
object  of  an  undertaking  than  a  stay  of  proceedings. 

I  am  of  the  opinion  that  the  ground  stated  by  the  judge 
below  of  his  direction  was  valid.  The  undertaking  was 
used  as  the  defendants  (it  is  to  be  inferred)  intended  it 
was  to  be  used,  in  being  presented  to  the  judge  who  ap- 
proved it,  for  his  determination  as  to  whether  it  was  in 
proper  form  and  with  sufficient  sureties  to  give  the  appel- 
lants in  that  case  a  right  to  a  stay.     The  approval  was  a 
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judicial  determination  by  him  on  the  subject,  and  all  the 
parties  to  it  should  be  bound  by  it,  until  it  be  set  aside. 
The  fact  that  the  sureties  made  the  undertaking  and  de- 
livered it,  is  sufficient  evidence  that  the  approval  was  by 
their  consent,  or  rather  at  their  instance. 

Manning  v.  Gould  (90  N.  Y,  476),  it  is  argued,  is  an 
authority  that  these  defendants  are  not  bound  by  the 
undertaking,  because  they  were  excepted  to  and  did  not 
thereafter  justify.  To  make  the  cited  case  an  authority  on 
the  subject,  it  is  said  that  the  sureties  failed  to  justify. 
The  facts  do  not  show  that  there  was  any  failure  on  the 
part  of  the  defendants  to  justify.  They  did  not  justify, 
nor  was  it  shown  that  they  knew  there  had  been  an  excep- 
tion to  them.  On  the  contrary,  at  the  request  of  the  at- 
torney for  the  appellant  in  the  former  action,  the  attorney 
for  the  respondents  withdrew  bis  exception  and  consented 
to  the  approval  of  the  undertaking.  The  first  sentence  of 
Judge  Tract's  opinion  in  Manning  ».  Gould  {supra),  shows 
that  it  implies  that  in  a  case  like  the  p/esent  the  sureties 
are  liable.  Judge  Tracy  said,  '^  The  question  is  whether 
the  sureties  on  an  undertaking  given  on  appeal,  when  ex- 
cepted to  and  they  fail  or  refuse  to  justify,  and  justification 
is  not  waived  by  the  respondent,  are  nevertheless  bound 
by  the  conditions  of  their  undertaking."  If  both  parties 
stand  upon  the  exception  and  there  is  a  failure  to  justify, 
then  in  the  language  of  the  Code  the  effect  is  the  same 
as  if  no  undertaking  had  been  given.  But  in  case  an  ex- 
ception is  withdrawn  and  the  undertaking  is  approved 
by  consent,  the  case  stands  as  if  there  had  been  no  excep- 
tion, especially  when  the  sureties  were  not  apprised  of  the 
exception  and  did  not  in  any  way  act  upon  it. 

There  was  another  objection — that  the  condition  of  the 
undertaking  was  not  broken.  The  conditrion  was,  **  that 
if  the  said  judgment  so  appealed  from  or  any  part  thereof 
be  affirmed  or  the  appeal  be  dismissed,  the  said  appellants 
will  pay  the  sum  recovered  or  directed  to  be  paid  by  the 
said  judgment,"  The  judgment  was  that  "the  plaintiff 
recover  from  the  defendants,  the  possession  of  said  prop- 
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erty,  together  with  said  $49  damages  and  said  costs,  or  if 
possession  of  said  property  is  not  delivered  to  i)laintiflF, 
then  that  they  recover  the  said  value,  together  with  said 
damages  and  costs,  making  in  all  the  sum  of  $1,675.87,  etc." 

The  action  in  which  the  judgment  was  obtained  was 
in  replevin  against  three  defendants.  Two  of  them  were 
parties  who  had  assigned  and  trasferred  the  chattels  to  the 
third,  and  the  chattels  were,  at  the  time  of  the  action,  in 
the  possession  of  the  third,  and  remained  there  until  he 
transferred  them  to  other  persons.  The  judgment  was 
aflSnned  as  to  the  assignor,  and  reversed  as  to  the  assignee. 
A  new  trial  was  had,  and  judgment  rendered  in  his  favor. 
The  judgment  was  really  joint  and  several  against  the 
three,  and  when  there  was  an  affirmance  as  to  the  assignors 
the  sureties  became  liable  upon  the  undertaking  (Seacord  v. 
Morgan,  3  Keyes^  636).  It  does  not  follow  that  because,  in 
fact,  the  possession  of  the  chattels  was  in  the  third  defend- 
ant, that  the  obligation  of  the  two,  under  the  judgment  to 
restore  them  to  the  plaintiffs,  was  affected.  Replevin  will 
lie  although  the  defendant  has  parted  with  the  possession 
of  the  property  and  the  same  is  beyond  the  reach  of  the 
process  of  the  court,  so  that  in  no  event  can  a  return  of  the 
property  be  had,  either  in  virtue  of  the  claim  and  demand 
of  the  plaintiff  or  any  judgment  that  may  be  given  in  the 
action  (Barnett  v.  Selling,  70  N,  T.  492,  citing  Nichols  v. 
Michael,  23  iV.  T.  264).  It  is  not  a  question  here,  how  in 
such  a  case,  there  can  be  judgment  against  the  two  while 
it  is  in  favor  of  the  third.  Such  is  the  judgment,  which 
binds  all  parties,  and  that  is  a  final  consideration,  while 
it  may  be  imagined,  how  the  result  was  competently 
reached. 

Certainly  it  appears  that  the  judgment  did  not  require 
the  defendants  unconditionally  to  pay  the  amount  named, 
but  only  if  possession  of  the  property  was  not  delivered  to 
the  plaintiff.  In  the  present  case,  it  was  proved  affirma- 
tively and  conclusively  that  the  possession  had  not  been 
delivered,  so  that  the  obligation  to  pay  the  amount  had 
become  absolute. 
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Seeing  no  reason  for  disturbing  the  judgment  appealed 
from,  I  am  of  opinion  it  sliould  be  affirmed,  with  costs. 

Teuax  J.,  concurred. 


JOHN  G.  SCOTT  v.  PEDRO  MONTELLa 

Forfeiture — deposit  hy  tenant  a$  teeurUy, 

A  Mim  of  money  was  deposited  by  tenant  **  as  security  for  the  payment  of 
rent,  according  to  the  provisions  and  conditions  of  the  lease,  said  secur- 
ity to  be  paid  back  to  the  tenant  on  the  full  compliance  with  tbo  pro- 
visions of  the  lease  on  the. part  of  the  tenant/'  Tenant  was  dispossessed 
during  the  term  for  non-payment  of  rent  to  an  amount  smaller  than  the 
deposit.     No  other  covenants  of  the  lease  were  broken. 

Hdd^  that  the  deposit  was  not  forfeited,  but  that  the  landlord  ooald  only 
deduct  the  amount  of  rent  due  from  the  deposit. 

fief  ore  Sedgwick,  Ch.  J.,  and  Tkuaz,  J. 

Decided  June  96,  1884. 

Plaintiffs  exception  to  the  order  of  the  trial  justice 
directing  a  verdict  for  defendant,  heard  at  general  term  in 
first  instance. 

Plaintiffs  assignor  leased  of  defendant  a  house  for  a 
term  of  years  at  $300  per  month.  The  lease  contained  the 
ordinary  provisions ;  a  covenant  of  the  tenant  to  repair, 
and  also  a  clause  as  follows :  *'  In  lieu  of  security,  party  of 
the  first  part  axjcepts  and  the  party  of  the  second  part 
agrees  to  pay  to  him  the  sum  of  $900.  The  party  of  the 
first  part  to  pay  interest  at  the  rate  of  sir  per  cent,  thereon, 
and  to  hold  the  same  as  his  security  for  the  payment  of 
rent  by  the  party  of  the  second  part,  according  to  the  con- 
ditions and  provisions  of  this  lease  on  the  part  of  the  party 
of  the  second  part,  said  security  to  be  paid  back  to  the 
I)arty  of  the  second  part  on  the  full  compliance  with  the 
provisions  of  this  lease  on  the  part  of  the  party  of  the 
second  part." 

The  tenant  was  dispossessed  during  the  term  for  non* 
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payment  of  rent  to  an  amount  differently  stated  by  plaint- 
iff (assignor  of  tenant)  and  defendant,  but  admitted  to  be 
less  than  the  deposit.  Plaintiff,  as  assignee  of  tenant,  sued 
to  recover  the  $900. 

The  trial  justice,  at  the  close  of  plaintiff's  testimony, 
rendered  a  verdict  for  the  defendant,  on  the  ground,  as 
stated  in  the  order,  that  ''his  assignor  (the  tenant)  had 
failed  to  pay  some  rent,  irrespective  of  the  amount  tnereof," 
and  had  thus  failed  ''  to  comply  with  the  provisions  of  the 
lease."  Plaintiff  excepted  ;  asked  to  go  to  the  jury,  and  his 
exceptions  were  ordered  to  be  heard  in  the  first  instance  at 
general  term. 

Alfred  I.  Walker  and  David  L.  Waiter^  for  plaintiff. 

Keni  &  Auerhach^  for  defendant. 

By  the  Court. — ^Truax,  J. — One  Therese  Dosot  (the 
plaintiff's  assignor)  leased  from  the  defendant  certain  pre- 
mises and  deposited  with  him  the  sum  of  $900  ''in  lieu  of 
security."  The  lease  contained  a  provision  that  the  de- 
fendant should  pay  interest  on  this  sum  and  hold  it  as  his 
security  for  the  payment  of  rent  according  to  the  condi- 
tions and  provisions  of  the  lease,  and  that  said  security  was 
to  be  paid  back  on  the  full  compliance  with  the  provisions 
of  the  lease  on  the  part  of  said  Dosot.  Said  Dosot  was 
dispossessed  for  non-payment  of  rent.  The  plaintiff,  as 
assignee  of  said  Dosot,  brings  this  action  to  recover  said 
sum  of  $900.  At  the  close  of  plaintiff's  case  the  court  di- 
rected the  jury  to  find  a  verdict  for  the  defendant-  To  this 
ruling  and  to  the  denial  of  a  motion  for  leave  to  go  to  the 
jury  the  plaintiff  excepted,  and  the  court  ordered  the  ex- 
ceptions to.be  heard  in  the  first  instance  at  the  general 
term. 

The  evidence  shows  that  all  the  covenants  of  the  lease, 
except  the  covenant  to  pay  rent,  were  fully  performed, 
that  the  covenant  to  pay  rent  was  broken  by  the  non-pay- 
ment of  the  sum  of  $138.36. 

The  money  was  deposited  for  two  purposes :  1st.  It  was 
deposited  in  the  place  of  security  for  the  payment  of  such 
Vol.  XVm.— 29 
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rent  as  sbould  be  due  at  the  termination  at  the  lease,  which 
was  in  this  case  $138.36 ;  and,  2nd.  It  was  deposited  as 
security  for  the  performance  of  the  other  covenants  on  the 
part  of  plaintiff's  assignor,  and,  as  none  of  these  other  cov- 
enants were  broken,  the  deposit  could  only  be  held  for  the 
payment  of  the  rent  due  of  the  termination  of  the  lease.  On 
the  evidence  the  plaintiff  was  entitled  to  recover  from  the 
defendant  the  difference  between  the  amount  of  rent  due 
($138.36)  and  $900.  It  was  error  to  direct  a  verdict  for  the 
defendant. 

The  exceptions  are  sustained  and  a  new  trial  is  ordered, 
with  costs  to  abide  the  event. 

Sedqwiok,  Ch.  J.,  concurred. 


HENRY  DORGELOH  v.  SARAH  E.  BASSFORD. 

Toms  and  aueMmenU — lien  of^  when  extinguuhsd  by  lapae  of  tkne. 


The  right  of  the  corporation  of  the  city  of  New  York,  to  enforce  an 

ment,  and  the  lien  thereof,  exists  for  twenty  years  after  the  confirmation 
of  the  sume.  A  presumption  of  payment  then  attaches,  which  can  be 
rebutted  only  in  one  of  two  ways:  first,  by  proof  of  payment  of  some  part 
of  the  claim;  or,  second,  by  a  written  acknowledgment  of  the  indebted- 
ness, or  of  the  right  of  action  for  the  same. 

in  this  case  more  than  forty  yearp  had  elapsed  since  the  assessment  was  con- 
firmed, and  it  is  conceded  that  neither  payment  of  any  part  thereof,  nor 
acknowledgment  of  the  same,  was  ever  made. 

Btld,  that  it  must  be  conclusively  presumed  that  the  assessment  was  paid, 
and  consequently  was  not  a  lien  upon  the  property  conveyed. 

^Before  Sedgwick,  Ch.  J.,  Truax  and  Ingbaham,  JJ. 

Decided  June  26,  1884. 

Submission  of  controversy  to  the  general  term. 

Prior  to  this  submission  the-defendant  had  conveyed  to 
the  plaintiff  certain  real  estate  in  the  city  of  New  YoA, 
and  the  deed  contained  a  covenant  against  assessments  and 
incumbrances.      Plaintiff  claimed  that  an  assessment  of 
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forty  years'  standing  remained  a  lien  apon  the  premises, 
and  tliat  defendant  was  liable  for  the  payment  of  the  same 
by  reason  of  said  covenant. 

Marshall  P.  Stafford^  for  plaintiff.— The  outstanding 
uncanceled  assessment -is  a  hen  upon  the  property.  So 
long  as  the  official  records  fail  to  show  that  the  assessment 
is  paid  and  canceled  it  constitutes  a  cloud  upon  the  title, 
and  a  purchaser  is  entitled  to  have  it  removed  before  he  can 
be  compelled  to  take  title. 

Lapse  of  time  raises  no  presumption  thata  tax  or  assess- 
ment has  been  paid.  Laying  taxes  and  assessments  is  an 
act  of  sovereignty  (McColloch  v.  State  of  Md.,  4  Wheat. 
316),  and  no  presumption  whatever  as  to  their  payment 
arises,  for  presumptions  are  never  indulged  against  the 
sovereign  power.  The  assessment  is  not  aJBFected  by  any 
statute  of  limitations.  No  statute  of  limitations  expressly 
relating  to  rights  under  taxes  and  assessments  has  ever 
been  passed  in  this  state.  Hence,  they  are  never  outlawed 
and  never  cease  to  be  a  lien  and  incumbrance  upon  property 
upon  which  they  are  assessed. 

Thomas  B,  Smithy  for  defendant. — This  assessment  con- 
stitutes no  existing  lien  against  said  premises,  was  barred 
by  time  twenty-four  years  ago,  and  therefore  defendant  is 
not  liable  for  the  payment  of  the  same  under  her  covenant 
against  incumbrances  (Fisher  c.  Mayor,  67  N.  Y.  73). 
It  is  conceded  that  defendant  has  not  revived  the  liability 
by  payment  on  account  or  acknowledgment  as  provided  by 
statute. 

Per  Curiam. — The  defendant  conveyed  to  plaintiff  cer- 
tain property  on  Avenue  D,  in  the  city  of  New  York, 
April  6  1884,  and  in  such  conveyance  covenanted  against 
assessments  and  other  incumbrances.  It  appears  from  a 
record  of  confirmed  assessments  in  the  office  of  the  Bureau 
of  Arrears  of  the  city  of  New  York,  that  in  the  year  1840 
an  assessment  on  said  property  was  confirmed  for  filling 
sunken  lots,  amounting  to  $183.98,  and  this  submission  is  to 
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determine  whether  sach  assessment  was,  at  the  time  of  said 
conveyance,  an  incumbrance  on  said  property. 

It  appears  that  no  payment  or  written  acknowledgment 
of  the  liability  of  the  owner  of  the  property  for  such  asses- 
ment  has  ever  been  made. 

In  the  case  of  Fisher  ©.  Mayor  (67  K  T.  78),  it  was  held 
that  the  right  of  the  mayor,  etc.,  of  New  York  to  enforce  an 
assessment,  existed  for  twenty  years  after  it  was  confirmed, 
and  that  after  twenty  years  the  presumption  of  payment 
attaches,  which  could  be  rebutted  only  in  one  of  two 
ways.  First,  by  proof  of  actual  payment  of  part  of  the 
claim  ;  or  second,  by  a  written  acknowledgment  of  the  in- 
debtedness or  of  the  right  of  action. 

In  this  case  it  appears  that  neither  of  these  facts  exist 

The  only  record  of  this  assessment  is  that  it  was  con- 
firmed September  24,  1840,  and  no  proceedings  have  ever 
been  taken  by  the  corporation  of  New  York  to  enforce  the 
assessment.  We  can  see  no  distinction  between  the  case  of 
Fisher  v.  Mayor  (supra),  and  it  is  therefore  controlling  on 
us ;  and  as  it  is  more  than  forty  years  since  the  assess- 
ment was  confirmed,  it  must  be  conclusively  presumed  that 
the  assessment  was  paid,  and  consequently  ii  was  not  at 
the  time  of  the  conveyance  by  plaintiff  to  defendant  a  lien 
on  the  property  conveyed. 

Defendant  is  therefore  entitled  to  judgment.  As  costs 
are  expressly  waived  by  the  parties,  it  should  be  without 
costs. 
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BtatemeDt  of  the  Case. 


MARY  CROSBY,    Respondent,   v.  THE   BOWERY 
SAVINGS  BANK,  Appellant. 

Bank  depo9iU—6antr(iU  letween  the  bank  and  depontor — third  party  daimmnt, 

— Demurrer. 

Where  a  party  deposits  money  in  bis  own  name  in  asaTiogs  bank,  the  bank 
becomes  bis  debtor  and  contracts  to  pay  such  amount  to  the  depositor  or 
to  bis  legal  representatives,  and  if  the  money  so  deposited,  was  in  reality 
the  property  of  another,  and  was  so  deposited  with  the  consent  of  the 
owner,  the  terms  of  the  original  contract  with  tbe  bank  are  not  changed. 

The  compliant  in  an  action  by  the  real  owner  in  such  a  case,  to  recover  the 
money  from  tbe  bank,  should  show  notice  to,  or  knowledge  by  the  bank 
at  the  time  of  the  deposit,  that  tbe  plaintiff  is  tbe  true  owner,  or  that  the 
money  was  deposited  for  tbe  benefit  of,  and  in  trust  for  the  plaintiff. 
Such  facts  must  be  alleged  as  will  relieve  the  defendant  from  its  contract 
liability  with  tbe  depositor. 

The  complaint  in  this  action  being  deficient  in  the  allegation  of  such  facts, 
it  was  held  that  the  demurrer,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  should  have  been  sustained. 

If  in  this  case  tbe  original  depositor,  bad  been  made  a  party  defendant, 
with  proper  allegations,  there  would  have  been  an  equitable  cause  of 
action  (Sedgwick,  Ch.  J.). 

Before  Sedgwick,  Ch.  J.,  and  Tbuax,  J. 

Decided  July  8,  1884. 

Appeal  from  an  interlocutory  jadgment  and  order  over- 
rnling  a  demurrer  to  the  complaint. 

The  complaint  alleges  the  incorporation  of  the  defend- 
ant under  the  laws  of  this  state ;  that  on  and  between 
February  24,  1876,  and  January  28,  1881,  one  Edward 
Hewitt  deposited  with  the  defendant,  in  his  own  name,  the 
sum  of  about  $718.23;  that  the  sum  of  $493.23,  on  account 
of  said  deposit  so  made,  is  still  in  the  possession  and 
custody  of  the  defendant ;  that  the  plaintiff  is  and  was  at 
the  time  above  mentioned  the  owner  of  the  said  money, 
and  it  was  left  for  the  benefit  of  and  in  trust  for  the  plaint- 
iflE;  and  that  the  plaintiff  has  duly  demanded  the  return 
of  said  money,  which  return  the  defendant  has  refused  tb 
make.    Judgment  was  demanded  for  $493.23. 
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The  defendant  demarred  to  this  complaint  on  tUe  grounds 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

Norwood  A  CoggesJiaU^  for  api>ellaut. 

Abram  Kling^  for  respondent. 

By  the  Court. — Truax,  J. — The  complaint  shows 
no  obligation  on  the  part  of  the  defendant  to  return  the 
money  deposited  with  it,  to  the  plaintiff.  It  does  not  show 
that  the  defendant  knew  that  the  money  was  the  plaintiff's 
money,  nor  that  it  was  left  for  the  benefit  of  and  in  trust 
for  the  plaintiff.  The  inference  to  be  drawn  from  the  com- 
plaint is  that  the  money  was  given  to  Hewitt  by  the  plaint- 
iff to  be  deposited  with  the  defendant  in  Hewitt^s  name, 
and,  therefore,  it  must  be  held  that  the  plaintiff  is  bound 
by  the  contract  with  the  defendatit,  made  with  Hewitt,  viz., 
that  it  woald  repay  the  money  to  Hewitt,  the  depositor,  or 
to  his  legal  representatives,  on  demand,  as  required  by  the 
General  Savings  Bank  Act  {Laws  1876,  ch.  371 ;  amended 
Laws  1882,  ch.  409,  §  257). 

The  deposit  became  the  property  of  the  defendant  and 
the  defendant  .became  a  debtor  to  the  depositor  (Sims  9. 
Bond,  5  B.A  Ad.  393  ;  People  9.  Merchants,  &c.  Bank,  92 
N.  Y.  7).  This  contract  was  made  by  and  with  consent  of 
the  plaintiff.  It  does  not  appear  that  the  defendant  refuses 
to  perform  its  contract,  and,  until  it  does  so  appear,  there 
is  no  cause  of  action  against  the  defendant. 

In  Mulcahy  v.  Develin  (17  Week.  Dig.  308),  cited  by 
respondent,  the  complaint  alleged  that  the  plaintiff  was  the 
owner  of  and  was  possessed  of  a  certain  sum  of  money  on 
deposit  with  a  third  person,  which  sum  of  money,  in  some 
way,  the  defendant,  without  plaintiff's  knowledge  or  con- 
sent, became  possessed  of.  The  general  term  of  the  court 
of  common  pleas  held  that  a  demurrer  to  the  complaint 
would  not  lie,  because  the  defendants  by  demurring  ad- 
mitted that  the  plaintiff  owned  and  was  possessed  of  the 
money  that  the  defendant  had  appropriated,  without  her 
knowledge  and  consent.  In  this  respect  the  two  cases  differ. 
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This  action  is  to  be  distinguished*  from  those  actions  in 
which  it  has  been  he}d  that  whenever  one  man  has  the 
money  of  another  which  he  ought  to  pay  over,  he  is  liable 
in  an  action  of  assumpsit.  Here,  as  between  the  plaintiff 
and  the  defendant,  the  defendant  ought  not  to  pay  over  the 
money  to  plaintiff,  because  with  plaintiff's  consent  it  has 
promised  to  pay  to  another  (Stephens  v.  Radcock,  3  Barn. 
&  Adol.  354). 

Of  course,  if  there  be  no  cause  of  action,  stated  in  the 
complaint,  the  defendant  is  under  no  obligation  to  bring  in 
Hewitt,  as  provided  by  section  259  of  the  general  savings 
bank  act.  That  section  applies  to  an  action  brought  by  the 
party  in  whose  name  the  deposit  was  made  when  a  claim  to 
the  deposit  is  made  by  another  person. 

The  judgment. and  order  are  reversed  with  costs,  and 
demurrer  is  sustained,  with  costs. 

Skdowiok,  Ch.  J. — [Concurring.] — I  concur  with  Judge 
Truax  in  his  opinion,  that  there  is  no  legal  cause  of  action, 
bat  I  think  there  would  have  been  an  equitable  cause  of 
action  if  Hewitt  (the  depositor)  had  been  made  defendant 
with  proper  allegations. 


CASES  DECIDED  AT  SPECIAL  TERM. 


THE  PEOPLE  tx  rel.  WILLIAM   H.   FIELD  «.   THE 
NORTHERN  PACIFIC  R.  R.  Co. 

JTaniomtM — when  may  iaue  to  compd  ford^  oorporaXim  to  exhibU  tranter- 

bookt. 

To  suBtain  the  power  of  the  courts  of  this  state  to  grant  an  application  for 
a  writ  of  mandamus,  to  compel  a  foreign  corporation  to  exhibit  its  trans- 
fer-books to  a  stockholder,  it  must  appear  that  a  court  of  equity  has  the 
power  to  control  by  its  process  the  corporate  action  of  a  foreign  corpora- 
tion. This  power  undoubtedly  exists,  when  a  cause  of  action  exists  and 
an  action  is  brought  in  favor  of  a  resident  of  this  state,  against  a  foreign 
corporation  {Code,  f  1708);  but  an  application  f or  a  mandsmue,  is  a  special 
proceeding  and  not  an  action. 

The  legislature  can  constitutionally  authorize  the  courts  of  this  state  to 
exercise  the  power  of  the  writ  of  mandamus,  over  all  foreign  corporations, 
that  bring  themselves, their  business  and  property  under  their  jurisdiction ; 
but  thus  far  no  such  power  has  been  granted,  and  it  is  more  than  doubt- 
ful if  by  the  common  law,  the  courts  have  the  power  to  interfere  by 
mandamus  and  compel  a  foreign  corporation  to  exhibit  its  transfer  books 
to  one  of  its  stockholders. 

Chapter  166  of  the  Laws  of  1843,  provides  for  the  exhibition  of  books  by  the 
transfer  agent  of  any  corporation,  and  a  penalty  for  each  refusal.  The 
remedy  here  and  the  process  to  procure  the  same,  is  directed  against  the- 
agent,  or  person  in  the  state  having  custody  of  the  books,  and  not  against 
the  corporation.  If  the  courts  of  this  state  possessed  the  power  of  man- 
damus against  the  corporation,  by  virtue  of  the  statute  or  common  law, 
prior  to  act  of  1848,  this  act  would  have  been  Unnecessary,  for  the  trans- 
fer agents  of  the  company  would  have  been  subject  to  control  in  the 
premises. 

Under  the  facts  and  circumstances  in  this  case,  hM^  that  the  application 
shonld  not  be  granted  even  if  the  court  had  the  power  to  grant  the  relief 
sought 

Before  iNaRAHAM,  J. 
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Application  for  a  mandamns  to  compel  the  respondents, 
The  Northern  Pacific  Railroad  Company,  '*  to  exhibit  to 
the  relator  the  transfer-books  of  the  preferred  stock  of  said 
company,  or  other  books  containing  the  names  and  ad- 
dresses of  the  holders  of  the  j)ref erred  stock  of  said  com- 
pany ;  and  to  permit  said  relator,  his  attorney  or  clerks  to 
take  therefrom  the  names  and  addresses  of  the  registered 
holders  of  said  preferred  stock." 

Thomas  Henry  Edsall  and  E.  Ellery  Andersany  for  re- 
lators. 

# 
Artemas  H.  Holmes  and  William  M.  EvartSy  for  re- 
spondent. 

Ikobahah,  J. — In  determining  this  qnestiob,  I  shall 
not  attempt  to  do  more  than  give  the  conclusions  at  which 
I  have  arrived,  as  1  think  it  important  to  the  parties  in  in- 
terest that  the  motion  should  be  decided  at  once. 

The  respondent  is  a  corporation  created  by  act  of  con- 
gress, and  is  the  owner,  and  operates  a  railroad  running 
through  several  states  and  territories,  and  has  an  office  in  the 
city  of  Nei>'  York.  The  plaintiff  is  a  holder  of  200  shares  of 
the  preferred  stock,  and  500  shares  of  the  common  stock  of 
said  corporation,  and  as  such  stockholder  requested  the  offi- 
cers of  said  corporation  in  charge  of  the  transfer  books  of 
said  stock  to  allow  him  to  examine  such  transfer  stock- 
books,  bat  said  officers  refused  to  allow  such  an  examin- 
ation. The  relator,  therefore,  asks  for  a  peremptory  writ 
of  mandamus,  requiring  said  company  to  permit  such 
examination. 

The  most  serious  objection  made  by  the  tespondent,  is 
that  the  courts  of  this  state  have  no  power  to  interfere,  or 
control  by  mandamus  a  foreign  corporation,  or  a  corpora- 
tion created  by,  or  existing  under  laws  of  any  state,  except 
the  state  of  the  tribunal  whose  interference  is  asked. 

The  relator  does  not  claim  that  there  is  any  express  pro- 
vision of  statute  that  authorizes  the  writ  asked  for,  but  in- 
sists that  by  common  law  the  court  has  power,  when  neces- 
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sary,  for  the  purpose  of  preserving  the  rights  and  interest 
of  stockholders,  to  interfere  by  mandamas  and  compel  the 
exhibition  of  sach  books. 

It  will  be  noticed  that  this  is  not  an  action,  and  there- 
fore section  1708  of  the  Code,  and  the  decisions  to  which  I 
have  referred  under  that  section,  do  not  apply. 

That  the  legislature  could  constitutionally  authorize  the 
courts  of  this  state  to  exercise  such  power  over  all  corpora- 
tions, bringing  themselves  and  their  property  within  this 
jurisdiction,  cannot,  I  think,  be  doubted,  but  no  such 
authoritj'  has  been  given. 

Chapter  165  of  the  Laws  of  1842  provides  that  the  trans- 
fer agent,  in  this  state,  of  any  corporation  existing  beyond 
the  jurisdiction  of  this  state,  shall  at  all  reasonable  times, 
exhibit  to  any  stockholder  when  required  by  him,  such 
books  ;  and  then  provides  a  penalty  for  each  refusal  to 
comply  with  the  statute.  It  is  not  claimed  by  relator  that 
this  application  can  be  sustained  by  this  statute,  it  applies 
only  to  transfer  agents,  and  not  to  the  corporation.  Any 
proceeding  under  that  statute  must  be  taken  against  the 
transfer  agents,  and  not  against  the  company  (People  ex 
rel.  Hatch  v.  L.  S.  &  M.  S.  R.  Co.,  11  ffun,  1). 

To  sustain  the  power  of  the  courts  of  this  state  to  grant 
this  application,  it  must,  therefore,  appear  that  a  court  of 
equity  has  power  to  control  by  its  process  the  corporate  ac- 
tion of  a  foreign  corporation.  This  power,  it  would  ap- 
pear, the  legislature  of  this  state  has  given  to  the  courts, 
when  a  cause  of  action  exists  in  favor  of  the  residents  of  this 
state  against  such  a  corporation  {CodCy  §  1708),  but  no 
statute  to  which  I  have  been  referred,  or  which,  in  the 
limited  time  that  I  have  had  to  devote  to  the  examination 
of  this  question,  I  have  been  able  to  find,  has  given  such  a 
power  to  the  courts  of  this  state  to  proceed  by  special  pro- 
ceedings, or  in:  any  other  way,  except  by  action. 

An  application  for  a  mandamus  is  a  special  proceeding. 
An  action  must  be  commenced  by  the  service  of  a  summons 
{Code,  §  416). 

The  only  case  to  which  I  have  been  referred  on  this 
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question,  is  the  case  of  People  ex  rel.  Jenkins  v.  The 
Parker  Vein  Coal  Company  (10  How,  Pr.  548),  where  Judge 
Mitchell,  on  delivering  one  of  the  opinions,  holds,  that  a 
mandamus  cannot  issae  against  a  foreign  corporation,  ex- 
cept it  violates  a  law  of  this  state.  And  while  it  does  not 
violate  any  law  of  our  state,  the  state  should  not  interfere 
with  it.  The  case  of  People  ex  rel.  Hatch  «.  L.  S.  &  M.  S. 
R.  R.  Co.  (11  Hun^  1),  holds  that  proceedings  for  a  writ  of 
mandamus  to  compel  the  exhibition  of  transfer-books  of  a 
foreign  corporation,  can  be  taken  against  a  transfer  agent 
only.  The  passage  of  the  act  of  1842  would  not  have  been 
necessary,  if  the  courts  of  this  state  had  the  power  claimed, 
as  the  transfer  agents,  being  the  agents  of  the  corporations, 
could  have  been  compelled  to  exhibit  the  transfer-books  of 
the  corporations  themselves,  and  were  subject  to  such  con- 
trol. 

But  if  the  court  had  the  power  to  grant  the  relief  asked, 
I  do  not  think  under  the  circumstances  in  this  case  the 
application  should  be  granted. 

The  application  'Misaddressed  to  the  sound  discretion 
of  the  court,"  and  "  should  be  exercised  with  great  dis- 
crimination and  care."  ''The  court  should  guard  against 
all  attempts  by  combinations  hostile  to  the  corporation  or 
its  existing  officers,  to  use  its  writ  of  mandamus  to  accom- 
plish their  personal  or  speculative  ends"  (People  ex  rel. 
Hatch  V.  L.  S.  &  M.  S.  R.  R.,  supra). 

In  this  case  it  is  alleged  by  the  respondeints*,  and  not 
denied  by  the  relator,  that  the  stock  owned  by  the  relator 
was  transferred  to  him,  long  after  the  resolution  of  the 
board  of  directors  of  said  corporation,  authorizing  the  exe- 
cution of  the  mortgage  which  the  relator  opposes,  and  to 
aid  which  opposition  the  inspection  is  sought,  and  the  circu- 
lar asking  the  consent  of  the  stockholders  had  been  issued. 

Under  such  circumstances,  I  think  before  the  court 
should  grant  such  a  writ  as  is  here  applied  for,  it  was  in- 
cumbent on  the  relator  to  show  that  he  was  a  bona  fide 
holder  of  the  stock,  that  he  sought  to  protect  before  the 
action  of  the  directors  of  said  company,  and  that  this  is 
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not  an  attempt  to  use  the  writ  of  mandamas  to  accomplish 
*'  personal  or  speculative  ends." 

Tbe  relator  must  show  affirmatively  all  the  facts  to  en- 
title him  such  writ,  and  under  the  facts  as  they  appear  on 
this  application,  I  am  of  the  opinion  that  the  application 
should  be  denied. 


MUTUAL  RESERVE  FUND  LIFE  ASSOCIATION  v. 
THE  SPECTATOR  Co. 

Libd. —  When  action  for  can  h€  maintained  by  corporation — complaint  in  miA 
an  action — aLlogaiions  of— token  deemed  Huffldent  on  demurrer. 

Tbe  law  has  conferred  on  business  corporations,  as  weU  as  on  Individual 
bankers  and  merchants,  the  right  of  protection  against  all  aggressions, 
affecting  their^ business  or  property,  and  they  may  maintain  actions  for 
libels  in  all  cnses  necessary  for  the  protection  and  preservation  of  their 
property  and  rights,  and  to  recover  damages  occasioned  by  the  wrongs  of 
others  ;  but  not  for  those  damages  to  person  and  character,  for  which  an 
individual  may  recover,  unconnected  wi|h  loss  or  injury  to  pro^ierty. 

A  corporation  engaged  in  business,  in  which  credit  is  material  to  its  success, 
may  maintain  an  action  of  libel,  without  proof  of  special  damage,  where 
the  language  used  concerning  it  is  defamatory  in  itself,  and  injuriously 
and  directly  affects  its  credit,  and  necessarily  and  directly  occasions 
pecuniary  injury  ;  but  in  all  other  cases  the  averments  and  proofs  of 
malice  and  special  damage,  are  necessary. 

The  averments  and  allegations  of  the  complaint  in  this  case,  held^  euflSdent 
and  within  the  rules  laid  down  as  above,  and  show  that  the  publication  of 
the  libel  complained  of,  caused  direct  pecuniary  damage  to  the  plaintilL 

Before  Ingraham,  J. 

Decided  Fdfruary  20,  1884. 

Demnrrer  by  defendant  to  the  several  causes  of  action 
set  up  in  the  complaint,  on  the  ground  that  the  facts  stated 
do  not  constitute  a  cause  of  action. 

The  facts  appear  in  the  opinion. 
Alfred  Taylor^  for  plaintiff. 
Oeorge  W.  Miller^  for  defendant. 
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Ingraham,  J. — Defendant  seeks  to  sustain  his  demar- 
rer  on  two  grounds :  First,  that  the  only  case  in  which  a 
corporation  can  maintain  an  action  for  libel  is  when  it  ap- 
pears by  the  complaint  that  the  corporation  is  a  moneyed 
corporation  having  shares  of  stock  credit,  property,  etc., 
which  may  be  injured  by  the  libel ;  and  that  in  this  case  it 
does  not  appear  that  the  plainliflf  is,  but  on  the  contrary  it 
does  appear  that  it  is  not  such  a  corporation  ;  and  second, 
that  the  complaint  is  defective  in  not  alleging  special 
damages. 

The  question  of  the  right  of  a  corporation  to  maintain 
an  action  for  libel  has  been  but  seldom  presented,  and  but 
two  cases  are  cited  on  the  question  in  the  courts  of  this 
state. 

The  first  was  the  case  of  The  Shoe  and  Leather  Bank  v. 
Thompson  (18  Abb.  Pr,  418),  in  the  general  term  of  the 
supreme  court.  Justice  Cleke,  before  whom  the  case  was 
heard  at  special  term,  held  that  the  law  had  conferred  on 
business  corporations,  as  well  as  on  individual  bankers  and 
merchants,  the  right  of  protection  against  all  agressions 
affecting  their  business  or  property,  and  that  the  plaintiff 
has  a  right  to  maintain  the  action  without  setting  out  any 
special  damages.  On  an  appeal  to  the  general  term,  the 
presiding  justice  held  that  ''  the  rule  seems  to  be — as  to  the 
power  of  corporations  to  maintain  actions  for  libels — that 
they  may  do  so  in  all  cases  necessary  for  preservation  of 
their  property  and  rights,  and  for  the  recovery  of  any 
damages  occasioned  by  the  wrongs  of  others,  but  not  for 
those  damages  to  person  and  character  for  which  an  indi- 
vidual may  recover,  unconnected  with  loss  or  injury  to  pro- 
perty." 

The  other  case  was  the  case  of  the  Knickerbocker  Life 
Ins.  Co.  V,  Ecclesine  (34  8upei\  CL  81).  Judge  Frekdman, 
in  his  opinion  at  special  term,  cited  with  approval  the 
opinion  of  the  presiding  justice  in  the  Sho«  and  Leather 
Bank  case  {supra),  says  :  '*  Upon  a  careful  consideration  of 
the  principles  involved,  I  have  come  to  the  conclusion  that 
a  corporation  engaged  in  business,  in  which  credit  may  be 
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pialerial  to  its  saccess,  may  maintain  an  action  of  libel, 
without  proof  of  special  damage,  where  the  language  used 
concerning  it  is  defamatory  in  itself,  and  injuriously  and 
directly  affects  its  credit,  and  necessarily  and  directly  occa- 
sions  pecuniary  injury,  but  that  in  all  other  cases  the  aver- 
ments and  proofs  of  malice  and  special  damage  are  neces- 
sary." 

Applying  to  the  rules  laid  down  in  the  foregoing  cases, 
and  which  appear  to  be  in  accordance  with  the  principles 
of  common  law,  I  do  not  think  either  of  the  grounds  on 
which  defendant  seeks  to  obtain  his  demurrer  can  be  sus- 
tained.    . 

As  to  the  first  point,  the  demurrer  admits  that  the 
plaintiff  is  a  corporation  organized  under  the  laws  of  the 
state  of  New  York  for  the  transaction  of  certain  business. 
There  is  nothing  to  show  that  it  has  or  has  not  stock  ;  but 
no  reason  can  be  shown  why  a  corporation  of  this  kind 
should  not  be  protected  from  the  publication  of  false  re- 
ports, where  it  appears  either  from  the  nature  of  the  libel 
or  from  other  facts  pleaded,  that  such  publications  have, 
caused  pecuniary  injury  to  the  corporation  itself.  A  cor- 
poration legally  organized  is  entitled  to  the  protection  of 
the  law.  Its  property  should  be  protected,  and  if  any  one 
wrongfully  injures  its  property  the  power  to  sue  for  such 
an  injury  is  a  necessary  incident  to  its  right  to  hold  pro- 
perty and  its  existence  as  a  corporation. 

As  to  the  second  ground,  the  complaint  alleges  and  the 
demurrer  admits,  that  the  prosperity,  usefulness  {>enna- 
nency,  and  progress  of  the  plaintiff,  are  dependent  not  only 
on  the  honesty  and  skill  of  the  management  but  also  in  the 
confidence  of  the  members  and  the  public  therein,  and  io 
the  officers  who  conduct  the  same  ;  that  the  money  to  pay 
death-claims  are  voluntarily  paid  by  the  members  when 
called  for  in  assessments ;  .  .  .  .  and  the  faith  and  credit 
due  to  said  plaintiff  in  its  said  business  and  the  safety  and 
stability  and  character  of  the  said  plaintiff,  are  and  were 
at  all  the  times  in  the  complaint  mentioned  known  by  the 
public  and  all  said  persons,  to  be  dependent  upon  the  hon- 
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esty  and  skill  in  the  conduct  of  the  said  business  and  in 
the  management  thereof.  Then  follows  a  statement  of  the 
libel  published,  directly  charging  the  officers  and  managers 
of  the  plaint iflfs  with  acts  which  would  "injuriously  and 
directly  affect  its  credit,  and  necessarily  and  directly  occa- 
sion pecuniary  injury  "  if  the  ''credit"  and  standing  are 
dependent  upon  the  honesty  and  skill  of  its  officers  and 
directors,  and  that  fact  is  alleged  and  admitted  by  the 
demurrer  as  before  stated. 

The  complaint  then  alleges  that  by  me^ns  of  said  publi- 
cation the  plaintiff  was  injured  in  its  business  to  its  dam- 
age $25,000. 

It  seems  to  me  that  these  allegations  come  directly 
within  the  rule  laid  down  in  the  two  cases  above  mentioned 
(Knickerbocker  Life  Ins.  Co.  v.  Ecclesine,  supra^  and  Shoe 
&  Leather  Bank  case,  supra). 

To  enable  the  plaintiff  to  maintain  this  action  it  mast 
appear  either  that  from  the  nature  of  the  business  of  the 
corporation,  or  from  some  other  fact  alleged^  or  from  the 
libel  itself,  that  the  publication  was  a  direct  pecuniary  loss 
to  the  corporation  ;  or  the  fact  of  such  pecuniary  loss  must 
be  shown  by  an  allegation  of  special  damage.  But  it  ap- 
pears to  me  that  in  this  case  the  allegation  that  the  money 
to  pay  death  claims  is  necessarily  paid  to  the  company 
when  called  for  in  assessments  ;  that  the  prosperity  of  the 
company  depends  upon  confidence  in  the  honesty  and  skill 
of  the  officers ;  and  that  in  consequence  of  a  publication 
charging  the  officers  with  dishonesty  and  want  of  skill  in 
their  management  of  the  company's  business,  the  company 
was  injured  in  its  reputation  and  in  its  good  name  and  credit 
in  its  business,  and  in  said  business,  are  sufficient  alle- 
gations that  the  publication  did  cause  a  direct  pecuniary 
damage  and  are  sufficient  without  proof  of  special  damage. 

The  first  three  causes  of  action  are  substantially  the 
same,  except  that  the  publications  are  different,  but  they 
all  allege  substantially  that  there  is  a  want  of  skill  and 
honesty  in  the  management  of  the  corporation  and  in  its 
officers.    And  the  fourth  cause  of  action  is  for  a  subse- 
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qnent  publication  of  the  libels  complained  of  in  the  first 
three  causes  of  action. 

The  demarrer  should  therefore  be  overruled,  and  judg- 
ment ordered  for  plaintiffs  with  costs,  with  leave  to  the 
defendants  to  answer  within  twenty  days  on  payment  of 
costs. 


JOHN  S.  TUTTLE,  bt  al.,  d.  THE  BRUSH  ELECTRIC 
ILLUMINATING  CO. 

Str^eU  of  cUff  of  Niw  York— their  «m,  for  purpoie  of  lighting  with  dsctrifi 

lighU. 

Although  the  streets  of  New  York  are  held  by  the  municipal  corporation  in 
trust,  to  be  used  solely  as  public  streets,  and  can  be  applied  to  no  pur- 
poses inconsistent  with  street  uses,  yet  the  lighting  of  the  streets  is  one 
of  those  uses  to  be  czercihed  under  legislative  authority  ;  and  within  tbe 
discretion  given  by  tiie  legislature  as  to  the  mode  and  manner  of  lighting 
the  streets,  the  city  authorities  have  full  power  in  the  matter,  except  that 
they  may  not  authorize  any  structure  to  be  erected  which  is  subversive  of 
and  repugnant  to  the  uses  of  a  street  as  an  open  public  street. 

Whether  the  poles  complained  of,  erected  under  legislative  and  municipal 
authority,  are  inconsistent  with  the  uses  of  the  street  as  a  street,  is 
largely  a  question  of  fact,  but  as  they  do  not  close  the  street  to  any  ap- 
preciable extent  or  seriously  affect  the  light  or  air  of  or  access  to  plaint- 
iff's property,  the  action  of  the  city  authorities  is  conclusive. 

Whether  the  use  of  the  street  by  defendants  for  the  purpose  of  supplying 
electricity  to  private  persons  is  a  use  included  within  the  objects  of  tbe 
grant,  may  well  be  doubted. 

Before  Ingbaham,  J. 

Decided  March  1,  1889. 

Action  for  an  injunction  to  restrain  defendants  from 
placing  poles  or  wires  in  Twenty-fifth  street,  and  for  judg- 
ment directing  the  removal  of  sach  poles  and  wires  as  are 
now  erected  in  said  street,  between  Broadway  and  Sixth 
avenue. 

The  facts  of  the  case  appear  fully  in  the  opinion  of  the 
court. 
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L.  M.  Chittenden^  for  plaintiffs. 

WiUiam  M.  JEvarts  and  Charles  01  Beaman^  Jr.^  for 
defendants. 

Ikgbahah,  J. — ^Twenty-fifth  street,  between  Broadway 
and  Sixth  avenue,  in  the  city  of  New  York,  was  opened  in 
pursuance  of  the  provisions  of  the  act  of  1813,  and  the  land 
condemned  by  the  city  and  paid  for  in  pursuance  of  the 
provisions  of  that  act. 

The  provisions  have,  since  their  passage,  been  the  sub- 
ject of  much  judicial  discussion,  but  I  think  it  will  be 
proper  to  call  attention  to  the  language  used  by  the  act,  in 
relation  to  the  interest  that  vests  in  the  city  of  New  York 
in  the  land  condemned  and  taken  thereunder.  After  pro- 
viding for  the  appointment  of  commissioners  and  the  con- 
firmation of  their  report  by  the  supreme  court,  the  statute 
provides :  "  And  on  such  final  confirmation  of  such  report 
by  the  said  court,  the  said  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York,  shall  become  and  be  seized  in 
fee  of  all  the  said  lands,  tenements,  hereditaments  and 
premises  in  the  said  report  mentioned,  that  shall  or  may  be 
so  required  for  the  purpose  of  opening  the  said  public 
square  or  place,  street  or  avenue,  or  part  or  section  of  a 
street  or  avenue  so  to  be  opened  ....  as  the  case  may  be, 
the  same  to  be  appropriated,  converted  and  used  to  and  for 
said  purpose  accordingly,"  and  thereupon  said  mayor, 
&c.,  may  take  possession  of  the  same ;  and  then  follows 
the  proviso,  "  In  trust,  nevertheless,  that  the  same  be 
appropriated  and  kept  open  for  or  as  part  of  a  public  street, 
avenue,  square  or  place  forever,  in  like  manner  as  the  other 
public  streets,  avenues,  squares  and  places,  in  the  said  city 
are  and  of  right  ought  to  be." 

The  fee  of  the  land  taken  under  the  provisions  of  this 
act  vests  in  the  municipal  corporation,  the  mayor,  &c.  of 
New  York,  not  absolutely,  but  in  trust  for  a  public  pur- 
pose— viz. :  that  the  lands  may  be  appropriated  and  used 
forever  as  public  streets.  The  municipal  corporation,  exer- 
cising, within  its  sphere  a  portion  of  the  sovereignty  of  the 
VoL.^VIII-80 
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State,  hold  the  property,  not  for  its  profit  or  emolnmenti 
but  for  the  public  use  as  a  street,  and  has  neither  the  right 
nor  the  power  to  apply  any  such  property  to  purposes  in- 
consistent with  street  uses. 

This  principle  was  established  in  the  case  of  People  v. 
Kerr  (27  N.  Y.  198),  and  as  far  as  I  have  been  able  to  dis- 
cover has  never  been  questioned,  but  has  been  reaffirmed 
by  the  court  of  appeals  in  Kellinger  t).  Forty-second  street 
R.  R.  Co.  (60  N.  r.  210),  and  again  distinctly  reaffirmed  in 
Mahady  t?.  Bushwick  R.  R.  Co.  (91  Id.  148),  where  the 
court  says:  ''The  plaintiff,  though  an  abutting  owner 
simply,  the  fee  of  the  street  being  in  the  city,  was  entitled 
to  the  use  of  the  street,  and  neither  the  legislature  nor  the 
city  could  devote  it  to  purposes  inconsistent  with  street 
uses." 

But  the  limitation  of  the  ownership  of  the  city  in  the 
streets,  applies  only  to  acts  which  are  not  *^  included 
within  the  objects  of  the  grant — viz. :  that  the  land  may  be 
appropriated  and  used  forever  as  public  streets — as  said  in 
People  T,  Kerr  ;  or  ''  inconsistent  with  street  uses,"  as  said 
in  Mahady  v.  Bushwick  Railroad  Co.  The  court  of  ap- 
peals in  the  last  case  says  that  the  Story  case  left  un- 
touched the  decision  in  People  v.  Kerr,  that  a  horse  rail- 
road was  a  street  use  consistent  with  the  rights  of  abatting 
owners. 

Defendant  is,  therefore,  entitled  to  judgment,  if  it  ap- 
pears that  the  acts  of  the  defendants  were  authorized  by  the 
proper  authorities,  and  that  the  use  complained  of  is 
a  street  use  within  the  objects  of  the  grant  to  the  city. 

Prior  to  the  year  1813  the  common  council  of  the  city 
provided  regulations  for  lighting  the  streets  of  the  city 
under  the  general  authority  to  pass  ordinances  given  by 
the  old  charters  ;  and  by  the  206th  and  207th  sections  of 
the  general  act  of  1813  penalties  are  provided  for  breaking 
or  interfering  with  any  glass  lamp  already  hunger  fixed  or 
hereafter  to  be  hung  or  iixed  in  any  of  the  streets  of  New- 
York. 

.   It  thus  appears  that  prior  to  the  passage  of  the  general 
act  of  1813,  the  city  of  New  York  had  under  its  general 
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power  nsed  the  streets  for  the  purpose  of  providing  light, 
and  that  at  that  time,  portions  of  the  street  were  appropri- 
ated for  such  purpose.  The  trust  on  which  the  city  held 
the  streets  was  that  they  were  to  be  appropriated  for  the 
purpose  that  the  streets  of  said  city  were  at  that  time  used, 
viz. :  among  others,  for  lighting  the  streets ;  and  an  ex- 
amination of  the  ordinances  of  the  common  council,  and 
the  statutes  of  the  state,  will  show  that  from  that  time  to 
the  present,  the  city  of  New  York  has  continually  used  and 
occupied  such  portion  of  the  streets  as  were  necessary  to 
properly  light  them. 

That  the  city  has  a  duty  to  perform  in  lighting  the 
streets  has  been  decided.  In  Harlem  Gas  Light  Co.  v. 
Mayor,  &c.  of  New  York  (33  i\^.  F.  327),  Judge  Brown,  in 
delivering  one  of  the  opinions  of  the  court,  says:  "The 
power  and  duty  of  the  municipal  government  to  furnish 
light  for  the  streets  and  avenues  of  the  city  is  not  disputed 
or  put  in  controversy  in  this  action.  Indeed,  it  could  not 
be  with  any  show  of  reason  or  good  sense."  Such  power 
existing  in  the  corporation,  the  legislature  directed  how  it 
should  be  exercised. 

Section  73  of  chapter  335  of  Laws  of  1873  provides  that 
the  commissioner  of  public  works,  in  conjunction  with  the 
mayor  and  comptroller,  is  authorized  from  time  to  time  to 
contract  as  provided  in  section  97  of  the  act  for  lighting  the 
streets  with  gas,  and  by  chapter  478  of  the  Laws  of  1879, 
amending  section  1  of  chapter  125  of  Laws  of  1878,  it  was 
provided  that  the  board  authorized  to  make  contracts  for 
lighting  the  streets,  etc.,  with  gas,  is  authorized  and  em- 
powered to  contract  for  such  lighting  the  public  lamps  in 
said  streets,  etc.,  with  gas  or  other  illuminating  materials 
in  said  city,  by  one  or  more  contracts. 

The  board  mentioned  and  empowered  by  said  statute, 
on  May  25,  1881,  made  a  contract  with  the  defendants  to 
light  a  portion  of  the  streets  of  the  city  and  Madison  and 
Union  squares  by  electric  lights.  Such  contract  provided 
that  before  the  defendants  should  have  the  right  to  connect 
the  lamps  with  the  pipes  or  conductors,  that  the  defend* 
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ants  should  have  or  procure  a  grant  or  franchise  from  the 
mayor,  aldermen  and  commonalty,  authorizing  the  laying 
the  gas  mains  or  conductois  in  the  streets  or  parts  of  streets 
in  which  the  lamps  are  located. 

On  May  3, 1881,  an  ordinance  or  resolution  was  adopted 
by  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  whereby  the  defendant  was  authorized  and 
empowered  to  lay,  erect  and  construct  suitable  wires  or 
other  conductors,  with  the  necessary  poles,  pipes  or  other 
fixtures  in,  on,  over  and  under  the  streets,  avenues,  etc.,  of 
the  city  of  New  York,  for  conducting  and  distributing 
electricity,  to  be  done  under  and  according  to  the  direction 
of  the  commissioner  of  public  works. 

Thereafter  the  commissioner  of  public  works  granted 
permission  to  the  defendants  to  place  poles  of  extra  size 
and  length  in  Twenty-fifth  street,  between  Broadway  and 
Sixth  avenue.  And  in  pursuance  of  this  authority  and 
permission,  and  to  carry  out  their  said  contracts  with  tbe 
city  authorities,  and  under  the  direction  of  the  commis- 
sioner of  public  works,  the  defendants  erected  the  poles 
complained  of  in  Twenty-fifth  street,  and  have  since  that 
time  used  the  said  poles  to  carry  wires  as  conductors  from 
their  building  where  the  electricity  is  generated  to  the 
streets  to  be  lighted,  for  the  electric  lights  erected  and 
maintained  by  them  under  the  said  contract,  which  said 
contract  has  from  time  to  time  been  continued,  and  the  de- 
fendants are  at  present  using  the  said  poles  to  carry  such 
wire  to  light  said  streets. 

If  the  city  authorities  had  erected  the  poles  for  the  pur- 
pose of  supplying  the  streets  with  light,  it  is  evident  that 
plaintiffs  could  not  complain.  Such  a  use  of  the  streets 
would  have  been  within  the  express  words  and  conditions  of 
the  grant,  and  just  such  a  use  as  that  for  which  the  city  held 
the  streets,  viz.,  for  the  purpose  of  a  public  street.  The 
fact  that  when  the  act  was  passed,  the  lamps  were  oil  lamps 
placed  on  poles,  and  no  poles  were  needed  to  carry  the  con- 
ductors to  such  lamps,  would  not  prevent  the  city,  when 
an  improved  method  of  lighting  the  streets  had  been  dis- 
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covered,  from  using  such  improved  method.  That  such 
power  was  possessed  by  the  city,  all  the  cases  in  the  sub- 
ject recognize. 

In  People  v.  KeiT  {supra\  the  court  says,  on  page  203: 
*'  The  principle  that  in  the  dedication  to  the  uses  of  a  city 
street,  is  involved  the  right  to  ai)ply  the  land  to  all  the  pub- 
lic and  beneficial  uses  for  which  such  streets  shall  from 
time  to  time  be  adapted,  is  one  which  is  in  accordance  with 
the  nature  and  character  of  the  common  law ;"  and  on 
page  204:  ''  I  see  no  reason  to  doubt  that  the  acquisition 
of  the  fee  for  the  purposes  of  a  street  by  the  corporation  of 
New  York,  subjects  whatever  ultimate  estate  or  right  of 
reversion  that  may  remain  in  the  original  owners,  to  a  servi- 
tude commensurate  with  all  the  uses  and  purposes  of  a 
street  in  a  great  city."  In  Story  v.  Elevated  R.  R.  (90  N. 
Y,  161),  Danforth,  J.  :  ''The  public  purpose  of  a  street 
requires  of  the  land  the  surface  only.  Very  ancient  usage 
permits  the  introduction  under  it  of  sewer  and  water  pipes 
;ind  upon  it  posts  for  lamps  ;  of  these  things  an  abutting 
owner  could  not  complain."  And  Tracy,  J.,  says  at  page 
179:  "As  the  other  streets  of  the  city  were  or  lawfully 
ought  to  be,  so  this  street  was  to  be  ;  it  was  to  be  an  open 
street  ;  one  which  would  furnish  light  and  air  to  the  abut- 
ting property,  and  a  free  and  unobstructed  passage  to  the 
inhabitants  of  the  city.  While  the  legislature  may  regu- 
late the  use  of  the  street  as  a  street,  it  has  no  power  to 
authorize  a  structure  thereon,  which  is  subversive  of  and 
repugnant  to  the  uses  of  the  street  as  an  open  public  street. 
Whether  a  particular  structure  authorized  by  the  legisla- 
ture is  consistent  or  inconsistent  with  the  use,  of  the  street 
as  a  street,  must  be  largely  a  question  of  fact  depending 
upon  the  nature  and  character  of  the  structure  authorized." 

It  cannot  be  seriously  maintained  that  the  structure 
here  erected  closes  the  streets  to  any  appreciable  extent,  nor 
that  such  poles  seriously  affect  the  light  or  air  of  or  the 
right  of  access  to  plaintiff's  property  ;  but  such  use  of  the 
streets  is  entirely  consistent  with  the  use  of  the  street  as  a 
street,  and  is  not  such  a  structure  as  is  "subversive  of  and 
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repngnant  to  the  uses  of  the  street  as  an  open  public 
street." 

The  legislature  has,  as  we  have  seen,  given  the  city 
authorities  power  and  authority  to  light  the  streets,  and, 
instead  of  doing  it  directly  by  the  city,  it  has  authorised 
and  empowered  them  to  contract  for  such  lighting  the  pub> 
lie  lamps  with  gas  or  other  illuminating  materials  in  said 
city  by  one  or  more  contracts. 

This  power  given  was  conferred  for  public  purposes,  and 
while  they  are  to  be  exercised  in  conformity  with  the 
direction  of  the  legislature,  yet  within  the  discretion  given 
by  the  legislature  as  to  the  mode  and  manner  of  lighting 
the  streets  and  the  illuminating  materials  to  be  used  for 
such  purpose,  the  city  authorities  are  the  ^' sole  and  exclu- 
sive judges "  (Matter  of  Dugro,  50  ilT.  F.  617 ;  Hines  v. 
City  of  Lockport,  60  N.  F.  238). 

The  rule  is  well  settled  that  where  power  is  conferred  on 
public  oflScers  or  a  municipal  corporation  to  make  improve- 
ments and  to  keep  them  in  repair,  the  duty  to  make  them 
is  quasi  judicial  or  discretionary,  involving  a  determination 
as  to  the  necessity,  requisite  capacity,  location,  etc.,  and 
for  a  failure  to  exercise  this  power,  or  an  erroneous  esti- 
mate of  the  public  needs,  no  civil  action  can  be  maintained 
(Urquhart  v.  City  of  Ogdensburg,  91  iT.  F  71).  And  the 
fact  that  this  power  be  placed  in  the  hands  of  one  or  more 
officers  is  only  another  form  for  the  execution  thereof 
(Matter  of  Zborowski,  68  N.  F.  90). 

In  the  exercise  of  such  power  the  proper  authorities  have 
made  a  contract  with  the  defendants  to  light  certain  of 
the  streets,  and  the  common  council  have  authorized  de- 
fendants to  erect  the  necessary  poles,  pipes  or  other  fix- 
tures for  conducting  or  distributing  electricity  under  the 
direction  of  the  commissioner  of  public  works. 

The  commissioner  had  given  permission  to  erect  the  poles 
objected  to,  and  it  thus  appearing  that  the  city  authorities 
following  the  direction  of  the  legislature,  have  exercised 
the  discretion  vested  in  them,  their  action  became  conclu- 
sive—for if  a  person  owning  property  on  a  street  could  ob- 
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ject  and  prevent  the  carrying  out  of  the  contract,  it  would 
give  such  property  owner  the  power  which  the  legislature 
has  vested  in  the  city  authorities. 

The  fact  that  the  street  through  which  the  poles  are 
located  is  not  one  of  the  streets  lighted  i^  not  material. 

The  manner  of  lighting  the  streets  is  the  discretion  that 
is  vested  in  the  city  authorities,  and  tbey  having  exercised 
such  discretion,  by  providing  that  certain  streets  are  to  be 
lighted  by  wires  carried  through  Twenty-tifth  street,  their 
acts  cannot  be  reviewed.  Such  a  provision  was,  from  the 
nature  of  the  material  used,  absolutely  necessary.  It  is  im- 
possible to  generate  electricty  at  the  foot  of  each  lamp  post, 
and  under  such  circumstances,  in  order  to  carry  out  the 
power  given  to  light  the  streets,  it  was  necessary  to  bring 
the  electricity  to  the  streets  to  be  lighted. 

The  same  remark  applies  to  the  claim  of  the  plaintiff 
that  the  city  authorities,  or  their  contractor,  should  have 
placed  the  wires  under  ground.  There  was  much  evidence 
taken  on  that  subject,  and  T  do  not  think  that  such  evi- 
dence established  the  fact  that  any  underground  conductor 
has  been  invented,  the  use  of  which  would  enable  the  de- 
fendant to  perform  its  contract ;  but  it  is  suflScient  to  say 
that  the  city  authorities  have  ^authorized  the  use  of  over- 
ground conductors  for  such  purpose. 

The  same  may  be  said  in  answer  to  the  proposition  that, 
as  another  company  using  a  different  system  have  success- 
fully used  underground  conductors,  that  defendant  should 
also  use  such  underground  conductors — the  city  authori- 
ties in  the  exercise  of  the  discretion  vested  in  them,  have 
not  employed  such  system,  but  have  employed  the  defend- 
ant's system. 

The  examination  that  I  have  been  able  to  give  to  this 
case  has  convinced  me  that  the  city  authorities  have  the 
power  to  light  the  streets  by  contracting  with  the  defend- 
ants, and,  having  exercised  such  power,  tbey  are  the  sole 
and  exclusive  judges  of  the  means  to  be  employed,  so  long 
as  they  do  not  authorize  a  use  which  ''  is  subversive  of  and 
repugnant  to  the  use  of  the  street  as  an  open,  public 
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Street,"  and  the  poles  used  by  the  defendants  are  not  soch 
i^use.  This  view  is  substantially  the  same  as  was  arrived 
at  by  Judge  Haight,  in  People  ex  rel.  McManus  v,  Thomp- 
son, decided  in  September,  1883. 

The  fact  that  obstructions  which  have  from  time  to  time 
been  authorized  in  the  streets,  are  gradually  becoming  so 
serious  as  to  do  great  injustice  to  the  owners  of  property 
fronting  on  the  streets  used,  must  be  apparent  to  all,  but 
such  considerations  are  properly  addressed  to  the  legisla- 
ture ;  the  courts  have  to  apply  the  law  as  they  find  it,  and 
not  attempt  to  correct  abuses,  the  correction  of  which 
belongs  to  the  legislative  department  of  the  government. 

In  consequence  of  the  view  that  I  have  taken  of  this 
case  I  have  not  considered  it  necessary  to  determine  the 
authority  of  the  defendants  under  the  resolution  of  the 
common  council,  and  chapter  512  of  the  Laws  of  1879,  as 
amended  by  chapter  73  of  the  Laws  of  1882,  to  use  the 
streets  for  the  purpose  of  supplying  electricity  to  private 
persons. 

It  might  well  be  doubted  whether  such  a  use  was  one 
included  within  the  objects  of  the  grant  to  the  city,  and 
whether  the  legislature  or  the  corporation  would  be 
authorized  to  grant  to  private  parties  for  private  purposes 
the  right  to  obstruct  or  use  the  streets  which  are  held  by 
the  city  in  trust  that  the  same  be  appropriated  a  public 
street  forever ;  but  the  determination  of  that  question  is 
not  necessary  to  the  decision  of  this  case. 

I  am  of  the  opinion,  therefore,  that  defendant  is  entitled 
to  judgment,  with  oosts. 
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Lf  THE  HATTKB  OF  THE   APPLICATION  OF  ANNIE  T. 

GLEESE. 

Board  of  Education  New  Torh  OUy—Ward  TruUees  ^Rights  doer  teaeher$. 

A  teacher  io  a  public  school  in  New  York  city  cannot  be  removed  by  the 
trustees  of  the  ward  in  which  such  school  is  situated,  except  by  the  ap- 
proval in  writing  of  a  majority  of  the  inspectors  of  the  district,  nod  the 
approval,  on  appeal,  of  thf^  Board  of  Education;  and  a  transfer  iuTolving 
loss  of  rank  and  pay  is  a  removal  from  the  position  occupied,  within  the 
meaning  of  the  8tatute. 

A  teacher  so  attempted  to  be  removed  has  a  remedy  by  mandamus  to  com- 
pel the  principal  of  the  school  and  the  trustees  of  the  ward,  respectively, 
the  former  to  place  such  teachor^s  name  upon  the  monthly  pay-rolls,  and 
the  latter  to  certify  said  pay-rolls  to  the  inspectors  of  the  district. 

Before  Freedman,  J. 

Bedded  May  26,  1884. 

Application  of  Annie  T.  Gleese  for  a  writ  of  peremptory 
mandamus  against  Henry  C.  Litchfield,  principal  of  the 
male  department  of  Grammar  School  No.  13,  in  the  city  of 
New  York,  and  Patrick  H.  Horgan,  George  H.  Beyer, 
Daniel  J.  Moore,  Hiram  Merritt,  and  Henry  Maurer,  school 
trustees  of  the  Seventeenth  Ward  of  the  city  of  New  York. 

The  facts  appear  in  the  opinion. 

JBdward  M.  Shephard,  for  relator. 

James  M.  Thompson^  for  respondents. 

Fbeedman,  J. — This  is  an  application  for  a  writ  of  per- 
emptory mandamus  commanding  and  requiring  Henry  C. 
Litchfield,  as  principal  of  the  male  department  of  Gram- 
mar School  No.  13,  in  the  city  of  New  York,  to  prepare 
monthly  pay-rolls  for  the  months  of  February  and  March, 
1884,  in  such  a  way  as  to  describe  therein  the  relator  as 
fourth  assistant  teacher  in  the  primary  department  of 
Grammar  School  No.  13,  and  entitled  as  such  to  a  salary 
at  the  annual  rate  of  $690,  and  at  the  monthly  rate  of 
$67.51,  and  commanding  and  requiring  the  other  respond- 
ents, as  trustees  of  the  Seventeenth  Ward,   in  which  the 
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said  school  is  situated,  or  a  majority  of  them,  to  certify 
the  said  monthly  pay-rolls,  and  to  deliver  the  same,  when 
certified,  to  the  inspectors  of  the  common  schools  for  the 
inspection  district  including  the  Seventeenth  Ward. 

Between  January,  1866,  and  December,  1873,  the  relator 
had  held  different  positions  as  assistant  teacher  of  a  lower 
grade  than  fourth  assistant,  in  the  primary  department  of 
said  school.  In  December,  1873,  she  wa^  duly  appointed 
by  the  trustees  of  the  Seventeenth  Ward  to  the  position  of 
fourth  assistant,  and,  except  for  about  three  terms  during 
which  she  held  the  position  of  third  assistant,  she  con- 
*  tinned  to  hold  the  position  of  fourth  assistant  until  Febru- 
ary 1, 1884.  She  also  continued  to  hold  the  last  named 
position  since  the  day  last  referred  to,  unless  the  respond- 
ents have  established  that  she  was  legally  removed  there- 
from. 

On  the  10th  of  January,  1884,  the  school  trnstees  of  the 
Seventeenth  Ward,  at  a  meeting  held  by  them,  passed  the 
following  resolution,  viz: 

••  Resolved,  That  for  insubordination  and  disrespect  to 
a  trustee,  Annie  T.  Oleese,  fourth  assistant  P.  D.  No.  13, 
be  transferred  to  the  position  of  tenth  assistant  in  said 
school,  to  take  effect  February  1, 1884." 

The  resolution  was  never  approved,  in  writing  or  other- 
wise, by  a  majority  of  the  inspectors  of  the  district  or  by 
any  of  the  said  inspectors.  The  insubordination  and  dis- 
respect imputed  to  the  relator  by  the  resolution  were 
alleged  to  have  been  shown  by  her  principally  to  Patrick 
H.  Horgan,  one  of  the  trustees,  in  a  conversation  between 
her  and  the  trustees  Horgan  and  Moore,  in  the  course  of 
which  she  was  charged  with  having  corporally  punished  a 
child  in  the  class  taught  by  her. 

From  the  action  of  the  board  of  trustees,  culminating  in 
the  resolution  referred  to,  the  relator,  on  the  19th  of  Janu- 
ary, 1884,  appealed  to  the  Board  of  Education  of  the  city 
of  New  York,  whereupon,  on  the  23d  of  January,  1884,  the 
trustees  caused  a  formal  charge  to  be  made  to  the  Board  of 
Education  against  the  relator,  for  an  alleged  violation  by 
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her  of  the  by-laws  of  the  last  mentioned  board  in  relation 
to  the  infliction  of  corporal  punishment. 

The  charge  was  duly  investigated  by  the  Board  of  Edu- 
cation, and,  the  trustees  failing  to  substantiate  it  by  proof, 
the  complaint  against  the  relator  was,  on  the  6th  of  Febru- 
ary, 1884,  dismissed. 

The  Board  of  Education  then  took  up  the  appeal  of  the 
relator  from  the  action  of  the  trustees,  transferring  her  to 
the  position  of  tenth  assistant,  and,  after  an  examination 
of  the  facts  relating  to  the  subject  matter  thereof,  sus- 
tained the  appeal,  and  by  resolution  of  March  26,  1884, 
directed  the  trustees  to  reinstate  her  in  the  position  of 
fourth  assistant,  and  that  such  reinstatement  should  be 
dated  from  February  1,  1884. 

This  resolution  was  duly  transmitted  to  the  trustees, 
but  they  refused,  and  still  refuse,  with  one  exception,  to 
comply  with  it.  They  did,  however,  of  their  own  motion, 
and  as  early  as  February  29,  1884,  order  a  reinstatement 
by  the  passage  of  the  following  resolution,  viz : 

''Resolved,  That  Annie  T.  Gleese  be  reinstated  to  the 
position  of  fourth  assistant  of  P.  D.  No.  13,  from  which 
she  was  removed  at  a  meeting  held  January  10,  1884,  to 
take  effect  May  1, 1884.'* 

The  proceeding,  now  taken  by  the  relator  for  a  mandam- 
us, is  taken  with  the  sanction  and  approval  of  the  Board 
of  Education,  whose  authority  in  the  premises,  the  trustees, 
with  one  exception,  refuse  to  recognise. 

Upon  the  fact«  as  they  are  made  to  appear,  and  as  to 
which  there  is  no  dispute,  it  can  hardly  be  doubted  that 
the  trustees  undertook  to  punish  the  relator,  for  having  in- 
flicted, as  they  claimed,  corporal  punishment  upon  a  child. 
If  that  offense  had  been  committed,  the  commission  of  it 
would  have  been  a  violation  of  a  by-law  of  the  Board  of 
Education  (Manual  of  the  Board  of  Education,  edition  of 
1884,  §  44,  p.  120).  Upon  the  report  of  such  a  violation 
the  Board  of  Education  conducts  or  directs  the  investiga- 
tion, and  if  the  charge  be  sustained,  itself  directs  the  pun- 
ishment (§  44,  subd.  7). 
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At  the  oufset  of  this  case,  therefore,  we  have  the 
relator  charged  with  a  violation  of  a  by-law  of  the  Board  of 
Education.  We  have  the  relator's  innocence  of  the  charge 
conclusively  established  by  thf)  Board  of  Education,  the 
only  tribunal  which  could  try  the  charge.  And  we  then 
have  the  ward  trustees  punishing  the  relator,  for  an  offense 
of  which  she  was  conclusively  shown  to  be  innocent,  and 
for  which,  even  if  she  had  been  guilty,  the  ward  trustees 
had  no  power  to  punish  her. 

The  respondents,  with  a  single  exception,  which  will  be 
hereinafter  referred  to,  and  to  which  for  that  reason  and 
for  the  sake  of  convenience  no  further  reference  will  be 
made  at  present,  contend,  however,  that  the  board  of 
trustees  of  the  ward  has  by  statute  the  sole  and  exclusive 
right  of  appointment  of  assistant  teachers  ;  that  the  relator 
was  and  is  an  employee  of  the  said  board;  that  the  said  board 
has  full  and  unlimited  power  to  transfer  assistant  teachers 
from  one  position  to  another,  and  had  full  and  unlimited 
power  to  transfer  the  relator  from  the  position  of  fourth 
assistant  to  the  position  of  tenth  assistant ;  and  that  the 
Board  of  Education  could  not  and  cannot,  by  claiming  and 
assuming  appellate  jurisdiction  in  such  a  matter,  confer 
upon  itself  such  jurisdiction. 

This  contention  does  not  affect  the  relator  alone,  but  is 
of  the  gravest  importance  to  the  whole  public  school 
system,  and  especially  to  the  3,000  teachers  employed  in 
the  schools  of  this  city,  and  its  determination  will  be  the 
first  judicial  determination  of  the  question  whether  or  not 
the  law  affords,  as  it  has  been  so  far  supposed  to  afford, 
protection  in  position  and  salary  to  every  teacher  who 
faithfully  and  regularly  performs  his  or  her  duties.  In 
view  of  this  great  importance  of  the  controversy,  I  gave  to 
the  points  involved  the  most  careful  consideration,  and  the 
conclusions  reached  will  necessarily  have  to  be  stated 
somewhat  at  length. 

At  the  outset  valuable  assistance  will  be  derived  by  a 
clear  perception  of  the  relative  powers  of  the  Board  of  Edu- 
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cation  and  of  the  board  of  trustees  of  a  ward  of  the  city  of 
New  York. 

In  Donovan  v.  Board  of  Education  (44  Super.  Ct  [12 
J.  &  Sp,],  53),  I  gave  an  account  of  the  statutes  of  this 
state  relating  to  public  education  in  the  city  of  New 
York,  from  the  passage  of  the  ac^t  of  1805  to  the  year  1873, 
and  of  the  history  of  the  Board  of  Education  of  the  said 
city,  and  showed  that  the  said  board  is  a  governmental 
agency  created  by  the  sovereign  power  of  the  state  for  the 
discharge  of  such  powers  and  duties  as  were  conferred 
upon  it  by  law,  and  that  in  creating  it  the  policy  of  the 
state  was  to  instruct  and  enlighten  equally  the  Ininds  of 
all  children  needing  education,  irrespective  of  the 
nationality,  religion  or  pecuniary  condition  of  their  parents, 
and  by  these  means  to  gradually  transform  the  heterogene- 
ous and  uncongenial  element  of  the  cosmopolitan  city  of 
New  York  into  an  intelligent,  virtuous,  harmonious  and- 
haj>py  people. 

Since  that  decision,  chapter  410  of  the  Laws  of  1882,  com- 
monly known  as  the  New  York  City  Consolidation  Act  of 
1882,  was  passed,  by  which  all  the  special  and  local  laws 
aflPecting  public  interests  in  the  city  of  New  York  were 
consolidated  in  one  act.  Such  consolidation  embraced, 
among  other  things,  a  consolidation  of  all  the  statutes  re- 
lating to  public  education  in  the  city  of  New  York,  and  in 
so  far  as  in  such  consolidation,  phraseology  is  employed 
which  is  more  comprehensive  than  the  language  of  a 
statute  superceded  thereby,  it  operates  as  a  new  and  direct 
grant  of  power.  It  is,  tlierefore,  not  necessary  to  refer  to 
the  preceding  statutes. 

Now,  section  1022  of  the  consolidation  act  provides  that 
the  Board  of  Education  shall  **  have  full  control  of  the 
public  schools  and  the  public  school  system  of  the  city, 
subject  only  to  the  general  statutes  of  the  state  upon  edu- 
cation." The  same  ample  grant  of  power  was  repeated  in 
section  1026.  The  same  language  is  first  found  in  section 
4  of  chapter  112  of  Laws  1873. 

In  addition  to  this  general  grant  of  power  the  Board  of 
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Edncation  is  further  specially  authorized,    among  other 
things,  and  it  is  made  its  duty : 

1.  To  appoint  the  city  superintendent  and  the  assistant 
superintendents  of  schools  (§  1027,  subd.  2). 

2.  To  appoint  the  principals  and  vice  principals  of 
schools  upon  the  written  nomination  of  a  majority  of 
trustees  of  the  ward  (§  1027,  subd.  3). 

3.  To  discontinue  any  school  (§  1027,  subd.  4,  13). 

4.  To  draw  the  moneys  for  the  purpose  of  public  edacar 
tion  (§  1027,  subd.  6). 

6.  To  visit  and  examine  the  schools  (§  1027,  subd.  6). 

6.  To  make  general  regulations  to  secure  economy  and 
accountability  in  the  expenditure  of  school  moneys 
(§  1027,  subd.  7). 

7.  To  remove  any  school  officer  for  being  interested  in 
furnishing  stipplies  or  materials,  or  in  payments  therefor, 
or  for  immoral  or  disgraceful  conduct  in  any  matter  con- 
nected with  his  official  duties,  or  which  tends  to  discredit 
his  office  or  the  school  system  (§  1027,  subd.  11). 

8.  To  take  any  school  entirely  out  of  the  hands  of  the 
ward  trustees,  and  to  take  charge  of  such  school,  and 
manage  the  same  where  the  trustees  neglect  the  school 
(§  1027,  subd.  12). 

9.  To  apportion  the  school  moneys  to  the  schools  en- 
titled to  participate  therein  (§  1028,  subd.  1). 

10.  To  i>rovide,  by  general  rules  and  regulations,  for  the 
proper  classification  of  studies,  scholarsand  salaries  in  such 
manner  that,  as  near  as  practicable,  the  system  of  instruc- 
tion pursued  in  the  common  schools,  and  the  salaries  paid 
to  teachers,  shall  be  uniform  throughout  the  city  (§  1028, 
subd.  6). 

11.  To  have  the  care  and  the  control  of  the  title  of  all 
school  property,  real  and  personal,  though  such  title  is 
vested  in  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York,  and  to  make  all  necessary  appropriations, 
exceeding  $200  in  amount,  for  the  purchase  of  school  sites, 
and  for  the  erection,  fitting  up  or  repairing  of  buildings 
(§  1029) ;  and 
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12.  To  receive  from  the  school  inspectors  and  school 
tmstees  annual  roporls  as  to  the  condition,  efficiency  and 
wants  of  the  schools  and  school  premises  (§§  1034  and  1036, 
subd.  6). 

To  make  more  complete  the  control  thus  given  to  the 
Board  of  Education,  the  latter  was  further  clothed  with  the 
power  to  appoint  the  trustees  of  the  several  wards  to  fill 
vacancies,  and  in  proper  cases  to  remove  them  {§§  1026, 
1027,  subd.  11),  and  to  prescribe  general  rules  and  regu- 
lations and  limitations  under  which  the  tmstees  of  the 
several  wards  are  to  conduct  and  manage  their  respective 
schools  (section  1035,  rabd.  8). 

The  powers  and  duties  of  the  trustees  of  the  several 
wards,  on  the  other  hand,  were  extended  by  section  1036 : 

1.  To  the  safe  keeping  of  all  premises  and  other  property 
used  for  or  belonging  to  the  schools  in  their  respective 
wards. 

2.  To  the  appointment  of  teachers  other  than  principals 
and  vice-principals  and  of  janitors. 

3.  To  conduct  and  manage  the  schools,  furnish  needful 
supplies  and  make  needful  repairs,  but  all  this  under  such 
general  rules  and  regulations,  and  subject  to  such  limita- 
tions as  the  Board  of  Education  may  prescribe. 

4.  To  keep  books  of  account  and  records. 

6.  To  make  a  report  to  the  Board  of  Education. 

6.  To  hold  as  a  corporation  personal  property  vested  in 
or  transferred  to  them  -for  school  purposes. 

7.  To  render  accounts  to  their  successors  ;  and 

8.  To  appoint  times  of  meeting  and  declare  vacant  the 
office  of  one  of  their  number  who  refuses  to  attend  any 
three  successive  stated  meetings.  They  may  also  nominate 
principals  and  vice-principals,  but  the  nomination  may  be 
utterly  disregarded  by  the  Board  of  Education  (§  1027, 
subd.  8).  Their  consent  is  necessary  to  a^discontinuance  of 
any  school,  unless  two-thirds  of  the  Board  of  Education 
vote  the  discontinuance.  They  may  apply  to  the  latter 
bqard  for  a  new.  school,  and  if  their  application  be  refused, 
rhey  may  appeal   to    the  state   superintendent  (§  1027, 
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subd.  13).  They  may  organize  new  schools  when  they  are 
duly  authorized,  and  may  procure,  or  hire,  or  erect  a 
schoolhouse  as  they  may  be  authorized  by  the  Board  of 
Education,  and  in  fitting  up  a  schoolhouse  may  incur  ex- 
penses not  exceeding  the  sum  of  $200  without  being 
specially  authorized  (§  1037).  They  may  remove  teach- 
ers other  than  principals  and  vice-principals,  and  jan- 
itors, provided  the  removal  be  approved  by  the  inspec- 
tors, subject  to  the  decision  of  the  Board  of  Education 
upon  appeal  (§  1038) ;  and  finally,  they  must  certify  aU  ex- 
penses incurred  for  the  schools  (§  1036). 

It  is  impossible  to  consider  this  division  of  powers  and 
duties  and  the  general  scope  of  this  carefully  drawn  stat- 
ute, without  reaching  a  conviction  that  the  legislature 
believed  that  public  policy  required  in  the  city  of  New 
York  a  harmonious  and  effective  school  system,  and  that 
in  so  vast  and  cosmopolitan  a  community,  with  such  varie- 
ties of  interests,  feelings  and  prejudices,  it  was  essential 
that  the  controlling  authority  should  represent  the  entire 
city,  and  not  any  particular  ward  or  district.  To  accom- 
plish this  result  the  Board  of  Education  was  invested  with 
full  control  of  the  public  schools  and  the  public  school 
system  of  the  city,  subject  only  to  the  general  statutes  of 
the  state  upon  education,  and  for  these  purposes  it  was 
constituted  a  corporation  (§  1027).  At  the  same  time 
certain  special  powers  were  conferred  upon  the  boards  of 
trustees  of  the  several  wards  as  inferior,  though  to  a  cer- 
tain extent  independent  bodies,  but  such  powers  were  well 
defined  and  clearly  restricted.  The  result  is,  that  the 
power  of  the  Board  of  Education  in  educational  matters  in 
general,  except  where  it  is  distinctly  restricted,  and  that 
the  power  of  the  trustees  exists  only  where  it  is  granted  on 
terms.  Authority  is  to  be  presumed  in  the  Board  of  Edu- 
cation, but  on  the  part  of  the  boards  of  trustees  of  the 
several  wards  it  must  be  pointed  out  either  in  the  statute 
or  in  the  rules  and  regulations  of  the  Board  of  Education. 
If,  therefore,  in  any  particular  matter  relating  to  the  ad- 
ministration of  the  public  school  system,  it  appears  that 
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the  Board  of  Education  has  done  a  specific  thing  or  given  a 
specific  direction  within  the  reasonable  limits  of  snch  ad- 
ministration, the  harden  is  upon  any  one  who  claims  the 
act  or  direction  to  be  invalid,  to  find  in  the  general  statutes 
of  the  state  upon  education,  or  in  a  specific  statute  organ- 
izing the  Board  of  Education,  a  plain  and  express  provision 
limiting  the  power  of  the  Board  of  Education  to  do  the  act 
or  give  the  direction.  The  case  of  People  ex  rel,  Mc- 
Hugh  t).  Board  of  Education  (18  Abb.  165),  upon  which 
the  respondents  largely  rely,  was  decided  before  there  was 
made,  by  the  act  of  1873,  this  general  grant  of  power,  sub- 
ject '^only  to  the  general  statutes  of  the  state  upon  educa- 
tion." It  arose  under  chapter  386  of  the  Laws  of  1861,  by 
which  absolute  power  of  appointment  and  removal,  free 
from  any  appeal,  subject  only  to  such  general  rules  and 
regulations  as  the  Board  of  Eduoation  might  adopt,  had 
been  conferred  upon  the  trustees. 

Having  thus  considered  the  general  scope  of  the  law 
and  the  division  of  powers  and  duties  made  by  it,  it 
now  becomes  essential  to  examine  somewhat  more  in  detail 
the  questions  relating  directly  to  the  appointment,  removal 
and  transfer  of  teachers  other  than  principals  and  vice- 
principals.  Such  teachers,  it  has  already  been  shown,  are 
to  be  appointed  by  the  boards  of  trustees  of  the  several 
wards  (§  1035).  This  is  a  mere  naked  power  to  appoint. 
In  respect  to  removals  it  is  provided  by  section  1038  as 
follows : 

'*  The  board  of  trustees  for  the  ward,  by  the  vote  of  the 
majority  of  the  whole  number  of  trustees  in  office,  may 
remove  teachers  employed  therein,  other  than  principals 
nnd  vice- principals,  and  may  also  remove  janitors,  provided 
the  removal  is  approved  in  writing  by  a  majority  of  the 
inspectors  for  the  district,  and  provided  further,  that 
any  teacher  so  removed  shall  have  a  right  to  appeal  to 
the  Board  of  Eduoation,  under  such  rules  as  it  may  pre- 
scribe, and  the  said  board  shall  have  power,  after  hearing 
the  answer  of  the  trustees,  to  reinstate  the  teacher." 

But  as  to  transfers  the  statute  is  wholly  silent.  Any 
YoL.  XVIIL— 81 
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transfer  amounting  to  a  removal  is  of  coarse  covered  by 
the  statute.  As  to  all  other  transfers  falling  short  of  that 
the  Board  of  Education  may  take  the  initiative.  In  either 
class  of  cases  the  Board  of  Education  may  make  general 
rules  and  regulations  to  be  observed  by  the  trustees,  and 
impose  limitations  upon  their  action,  with  this  difference, 
however,  that  in  the  case  of  a  transfer  amounting  to  a  re- 
moval the  rules  and  regulations  and  limitations  mast  not 
be  inconsistent  with  the  statutory  provisions,  and  that  in 
every  other  case  of  transfer  they  may  take  any  form  which 
to  the  Board  of  Education  seems  proper. 

In  the  exercise  of  tliis  power  the'  Board  of  Education 
enacted  the  following  by-law,  viz :  *'  Section  34.  Upon  the 
dismissal  or  application  for  dismissal  of  a  teacher,  or  upon 
any  transfer  of  a  teacher  from  one  school  or  department  to 
another,  or  upon  the  change  in  schedule  position  in  any 
school,  of  a  teacher,  the  board  of  trustees  shall  file  with  the 
clerk  of  the  board,  a  copy  of  the  resolution  under  which  it 
acted,  and  notify  the  teacher,  in  writing,  of  the  cause  of 
its  action.  The  teacher  shall  have  the  right  to  appeal  to 
this  board  within  ten  days  after  the  service  of  the  notice 
aforesaid,  and  said  appeal  shall  be  immediately  referred 
to  the  committee  on  teachers,  to  examine  into  the  facts  and 
circumstances  of  the  case,  and  report  to  this  board,  and 
the  clerk  of  this  board  shall  at  once  forward  a  copy  of  the 
appeal  to  the  board  of  school  trustees  whose  action  is  ap- 
pealed from.  Pending  the  consideration  of  such  appeal  no 
salary  shall  be  paid  to  any  teacher  acting  in  the  place  of 
the  appellant  without  the  consent  of  this  board  first  being 
obtained,  nor  shall  any  appointment  to  the  position  occu- 
pied by  the  appellant  be  acknowledged  without  the  consent 
herein  referred  to  being  first  had.  If  this  board  shall  de- 
cide that  there  was  no  good  cause  for  the  action  of  the 
trustees  appealed  from,  then  the  teacher  shall  be  restored  to 
the  position  and  salary  he  or  she  had  previous  to  the  action 
of  the  trustees  and  payment  for  the  intermediate  time." 

The  validity  and  binding  force  of  this  by-law,  if  it  were 
applicable  to  the  case  at  bar,  could  not  be  questioned,  and 
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in  such  case  it  would  be  decisive  of  the  main  question  in- 
volved. Bat  it  does  not  apply,  because  it  was  shown  to 
have  been  enacted  since  the  present  contention  arose.  It 
cannot  have  any  retroactive  effect.  The  by-laws  as  they 
stood  at  the  time  of  the  origin  of  the  difficulty,  referred 
simply  to  dismissals,  and  not  to  transfers  or  changes  in 
schedule  position.  Nor  do  I  deem  it  worth  while  to  stop 
to  consider  whether  there  is  or  is  not  a  difference,  and  if 
there  is  what  the  nature  of  the  difference  is,  between  the 
case  of  a  removal  contemplated.by  the  statute  and  the  case 
of  a  dismissal  spoken  of  in  the  by-laws  as  they  formerly 
stood. 

The  question  to  be  determined  narrows  itself,  therefore, 
down  to  this:  Was  the  transfer  of  the  relator  equivalent  to 
a  removal  within  the  meaning  of  the  statute  1  Upon  this 
point  a  clear  understanding  of  the  precise  position  which 
the  relator  occupied  as  fourth  assistant,  becomes  of  the 
utmost  importance. 

The  by-laws  of  the  Board  of  Education  then  in  force 
directed  the  boards  of  trustees  of  the  several  wards,  at  the 
first  of  each  year,  to  prepare  a  schedule  of  salaries  to  be 
paid  to  the  assistant  teachers,  the  schedule  to  exhibit  the 
distribution  of  the  total  amount  of  money  to  which  each 
school  was  entitled,  and  the  positions  to  be  numbered  in 
regular  order  upon  said  schedule.  This  schedule,  it  was 
further  provided,  should  form  the  rule  for  the  payment  of 
assistant  teachers  in  the  several  wards  for  the  year.  In 
pursuance  of  this  direction  the  respondents,  on  January  1, 
1884.  established  twenty -three  positions  of  assistants,  and 
designated  them  numerically  as  first  assistant,  second  as- 
sistant, and  so  on.  The  official  pay-roll,  prepared  under 
the  direction  of  the  respondents  for  January,  1884,  distin- 
guished between  the  same  positions,  and  described  the  re- 
lator as  fourth  assistant.  The  salary  of  the  first  assistant 
was  fixed  at  $903  a  year  ;  that  of  the  fourth  assistant  at 
$690;  that  of  the  tenth  assistant  at  $686;  and  that  of  the 
twenty- third  assistant  at  $500.  All  this  is  very  clear  proof 
that  there  are  various  positions  among  assistant  teachers. 
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and  that  one  of  those  positions  is  that  of  fourth  assistant. 
The  most  characteristic  distinction  between  the  different 
positions  is  this  difference  of  salaries,  and  this  subject  has 
been  most  carefully  regulated.  In  addition  to  the  provis- 
ions of  the  by-laws  of  the  Board  of  Education  already 
noticed,  section  S6,  subd.  6,  directs  the  trustees  to  grade 
the  salaries  of  assistant  teachers  so  that  the  difference  be- 
tween two  successive  grades  shall  not  exceed  SIOO.  Section 
88,  subd.  9,  forbids  the  paying  to  a  substitute  teacher  of  a 
salary  more  than  three-fourths  the  regular  salary  of  the 
position  in  which  the  substitute  teacher  is  employed* 
Moreover,  the  duties  of  the  nssistant  teachers  vary  with  the 
grades  which  they  teach  (§.146). 

There  was  therefore  the  position  of  *' fourth  assistant" 
fixed  by  the  respondents'  own  designation  and  description, 
shown  by  the  official  pay-roll  and  other  official  papers,  and 
distinguished  by  a  particular  salary  and  by  particular 
duties.  This  is  obviously  therefore  a  position  recognized 
in  the  educational  system,  and  to  which  its  occupant  had  a 
particular  claim. 

Now,  by  their  resolution  of  January  10, 1884,  the  trus- 
tees of  the  seventeenth  ward  transferred  the  relator  to  "  the 
position  of  tenth  assistant,"  and  in  their  resolution  of  Feb- 
ruary 29,  1884,  they  undertook  to  reinstate  her  **  to  the 
position  of  fourth  assistant  ....  from  which  she  was  re- 
moved .  .  .  ."  This  transfer,  under  the  circumstances 
stated,  involving,  as  it  did,  not  only  the  loss  of  the  right  to 
discharge  particular  duties,  but  also  loss  of  rank  and  of  pay, 
was,  in  my  judgment,  an  attempt  to  remove  the  relator  from 
the  position  of  fourth  assistant  within  the  meaning  of  the 
law.  The  statute  is  not  to  be  confined  to  a  removal  from 
office  which  is  equivalent  to  an  entire  and  absolute  dis- 
missal from  the  public  school  service.  If  such  had  been  the 
intention  of  the  legislature,  it  is  but  fair  to  assume  that  it 
would  have  said  so  in  unambiguous  language.  Instead  of 
that,  the  statute  speaks  of  removals  in  general  terms.  Now 
to  remove  is  defined  by  lexicographers  to  mean  to  change 
place,  or  to  make  a  change  in  place,  in  any  manner.    But 
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for  the  purposes  of  this  case  it  is  not  necessary  to  go  that 
length.  While,  therefore,  I  do  not  hold  that  every  trans- 
fer of  a  teacher  is  per  se  a  removal  within  the  statute,  I  am 
clearly  of  the  opinion  that  a  transfer  accompanied  by  the 
assignment  of  inferior  duties,  and  by  loss  of  rank  and  pay, 
and  therefore  involving  degradation,  is,  in  substance,  and 
therefore  amounts  to,  a  removal  from  the  position  occupied 
Within  the  meaning  of  the  statute.  The  trustees  in  this 
case  themselves  regarded  the  transfer  as  a  removal,  for  in 
their  resolution  of  February  29,  1884,  they  speak  of  rein- 
stating the  relator  '^  to  the  position  of  fourth  assistant  from 
which  she  was  removed^  etc." 

The  opinion  expressed  by  me  is  in  accord  with  the  views 
e:tpressed  by  the  learned  counsel  to  the  corporation  of  the 
city  of  New  York  in  his  communication,  to  the  Board  of 
Education,  reported  in  the  minutes  of  said  board  of  July  3, 
)878,  and  the  action  of  the  Board  of  Education  thereunder 
81  nee  that  time. 

Nor.  is  there  any  authority  to  the  contrary.  Reilly  v. 
The  Mayor  (16  /.  cfe  S.  274)  ;  O'Brien  v.  The  Mayor  (28 
Hun,  2B0),  and  Monroe  v.  The  Mayor  (28  Id.  268),  were 
cases  that  arose  under  the  statutes  relating  to  the  Fire 
Department.  In  each  of  these  cases  there  was  an  acqui- 
escence in  the  transfer,  and  a  voluntary  acceptance  of  the 
new  appointment,  and  the  decision  proceeded  upon  this 
ground.  Besides  the  statutes  were  entirely  different  from  the 
Qoe  now  under  consideration.  In  the  case  of  Monroe,  it  is 
trne,  Mr.  Justice  Davis,  in  the  course  of  his  reasoning  added 
that  *'  the  plaintiff  was  not  removed  from  his  position  as  a 
member  of  the  Fire  Department.  He  was  simply  transferred 
from  one  post  to  another."  But  this  observation,  if  it  was 
not  obiter,  was  expressly  stated  by  the  judge  to  be  based 
upon  the  charter  provision  **  that  the  number  and  duties  of 
the  subordinates  in  every  department  with  their  respective 
salaries  shall  be  such  as  the  heads  of  the  respective  depart- 
ments shall  designate  and  approve.'^  The  fire  commis- 
sioners, Mr.  Justice  Davis  therefore  said,  had  power  to  fix 
and  alter  at  pleasure  the  salary  of  any  employee. 
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This  provision  has  no  application  whatever  to  school- 
teachers or  to  the  trustees  of  the  schools  of  the  several 
wards,  and  from  what  has  already  been  said  it  is  too  clear 
for  argument,  that  it  cannot  have  any  application  to  a 
school-board  with  such  limited  powers  as  are  possessed  by 
the  trustees  of  the  schools  of  the  several  wards. 

Nor  was  there  any  acquiescence  by  the  relator  in  the 
transfer.  She  did  not  accept  the  position  of  tenth  assist- 
ant so  as  to  be  estopped  from  asserting  her  rights.  On  the 
contrary,  she  immediately  appealed  from  the  action  of  the 
trustees,  to  the  Board  of  Education,  and  refrained  only  from 
]>erforming  the  duties  of  fourth  assistant  as  far  as  by  the 
action  of  her  superiors  she  was  compelled  to  do  so.  That 
in  the  meantime  she  did  perform  the  duties  of  tenth  as- 
sistaiit,  cannot  be  urged  in  bar  of  her  claim.  She  was 
neither  paid  as  such,  nor  did  she  receive  so  far  any  pay 
whatever  for  the  period  in  controversy. 

The  transfer  of  the  relator,  under  the  circumstances 
stated,  having  been  shown  to  amount  to  an  attempt  to  re- 
move her  within  the  meaning  of  section  1038  of  the  statute 
from  the  position  she  held  as  fourth  assistant,  the  removal, 
in  order  to  become  effective,  required,  in  the  first  instance, 
the  approval  in  writing  of  a  majority  of  the  inspectors  of 
the  district,  and,  in  the  second  place,  the  approval,  on 
appeal,  of  the  Board  of  Education.  Neither  has  been  had 
or  obtained.  On  the  contrary,  the  Board  of  Education,  upon 
a  hearing  of  her  appeal,  sustained  her  claim  and  directed 
her  reinstatement  and  that  such  reinstatement  be  dated 
from  the  day  the  transfer  was  made  to  take  effect  under  the 
resolution  of  the  trustees.  She  was,  therefore,  never  re- 
moved from  the  position  of  fourth  assistant  or  deprived  of 
any  right  or  emolument  attaching  to  said  position. 

There  is  still  another  point  in  favor  of  the  relator.  Sec- 
tion 38  of  the  by-laws  of  the  Board  of  Education  in  force 
at  the  time  of  the  passage  by  the  trustees  of  the  resolution 
of  January  10,  1884,  provided,  and  still-  provides,  as  fol- 
lows, viz.  : 

''No  reduction  of  salary  shall  be  made  in  the  case  of 
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any  principal  or  vice-principal  or  assistant  teacher,  whose 
appeal  from  the  action  of  the  board  of  trustees  shall  have 
been  sustained  by  the  Board  of  Education,  except  upon  the 
approval  of  the  said  last-fuentioned  board  ;  and  no  reduc- 
tion shall  be  made  in  the  salary  of  any  teacher  whose  re- 
moval by  a  board  of  trustees  has  not  been  approved  by  the 
inspectors  of  a  school  district,  or  a  majority  of  them,  un- 
less the  decision  of  the  latter  is  overruled  by  the  action  of 
this  board." 

Under  this  by-law  the  claim  of  the  relator  would  have 
to  be  sustained  even  if  her  case  were  treated  as  involving 
nothing  more  than  a  reduction  of  salary. 

The  only  remaining  question  therefore  is  whether  the 
relator  has  a  remedy  by  mandamus. 

The  mandamus  is  not  asked  to  compel  the  payment  of 
the  money.  The  respondents  have  no  money  in  their 
hands,  and  it  is  never  their  duty  to  make  payment.  But 
there  are  devolved  upon  them  certain  specific  ministerial 
duties  in  the  performance  of  which  the  relator  has  an  in- 
terest, and  without  the  performance  of  which  she  may  be 
defeated,  or  at  least  hindered  and  delayed,  in  the  enforce-* 
ment  of  her  rights.  For  section  1034  of  the  Consolidation 
Act  expressly  provides  that  it  shall  be  the  duty  of  the  In- 
spectors of  Common  Schools,  or  a  majority  of  them,  in  their 
respective  districts,  to  examine  in  respect  to  every  expense 
certified  as  correct  by  a  majority  of  the  trustees  of  any 
ward  in  the  district,  and  to  audit  every  such  expense 
which  may  be  just  and  reasonable ;  and  that  no  expense 
shall  be  paid  unless  audited  in  this  manner. 

The  legal  duty  of  the  respondent  Litchfield,  as  princi- 
pal of  the  school,  to  prepare  the  pay-roll,  arises  from  a  by- 
law of  the  Board  of  Education  made  in  the  exercise  of  the 
powers  of  said  board,  conferred  by  statute.  The  legal  duty 
of  the  trustees  to  certify  the  pay-roll,  when  prepared,  is  im- 
posed by  section  1036  of  the  Consolidation  Act.  Thus  all  the 
respondents  are  required  by  law  to  furnish  to  or  for  the  re- 
lator certain  vouchers  without  which  she  either  cannot  be 
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paid  at  all,  or  without  which  she  will  be  seriously  hindered 
and  delayed  in  obtaining  payment  of  her  first  claim. 

In  such  a  case  the  rule  that  mandamus  will  not  lie 
where  the  relator  has  a  remedy  by  action  is  not  applicable, 
but  the  courts  will  compel  the  performance  of  the  legal  duty 
as  an  indispensible  preliminary  to  any  payment  (People 
ex  rel.  Satterlee  v.  Board  of  Police,  75  K  F.  38 ;  People 
ex  rel.  Nararro  v.  Van  Nort,  64  Barb.  205 ;  People  ex  rel. 
Navarro  v.  Green,  2  Supreme  Ct.  [T.  &  C],  62).  The  brief 
memorandum  of  Barreti^,  J.,  in  People  ex  rel.  Harnett  v. 
Inspectors  of  Common  Schools  ol  the  Seventeenth  Ward, 
44  How.  322,  does  not  conflict  with  the  rule  as  stated,  be- 
cause in  that  case  the  mandamus  was  withheld  for  the 
reason  that  the  validity  of  the  relator's  appointment  was 
in  dispute. 

For  the  reasons  stated  the  relator  is  entitled  to  a  per- 
emptory mandamus  against  all  the  respondents  as  prayed 
for,  with  an  allowance  of  $50  costs  and  her  disbursements 
against  all  except  George  H.  Beyer.  The  latter  is  exempted 
from  the  payment  of  costs  because  he  refrained  from  oppos- 
ing the  application  for  a  mandamus,  and  signified  his  read- 
iness and  willingness  to  perform  his  duty  in  the  premises. 


THE    METROPOLITAN    TELEPHONE   AND    TELE- 

GRAPH  COMPANY  v.  THE  COLWELL 

LEAD   COMPANY. 

8tr€^  of  N.  T.  City — telegraph  and  telephone  pclee-^rigkU  o/eompaniet. 

Tli6  l^slature  has  no  power,  so  far  as  the  rights  of  abutting  owners  are 
involved,  to  anthorize  the  use  of  the  streets  of  the  city  of  New  York  for 
the  erection  of  poles  to  condact  telegraph  and  telephooe  wires,  the  legis- 
lative authority  over  the  streets  being  limited  to  a  regulation  of  use  for 
which  the  streets  are  held  by  the  city  in  trust,  which  is  to  appropriate 
and  keep  them  open  as  public  streets;  and  such  erection  of  telegraph 
poles  is  not  a  street  use,  and  does  not  come  within  the  terms  of  the  trust 
A  telegraph  company  cannot  therefore  invoke  the  equitable  power  of  the 
court  to  restmin  interference  by  abutting  owners  with  its  poles  in  city 
streets ;  even  though  its  lines  have  been  erected  under  legislative  sanctioo. 
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Before  Ikgbabam,  J. 

Deeid&d  Auifugt  18,  1884. 

Motion  for  injanction. 

Burton  N.  Harrison  and  H.  G.  Atwater^  for  the  motion. 
L.  E.  CJiiit^^^^'den,  opposed. 

Inoraham,  J. — In  the  limited  time  at  my  disposal  I 
shall  only  attempt  to  state  the  conclusions  to  which  I  have 
arrived,  after  a  careful  and  somewhat  extended  examination 
of  the  principles  involved,  and  the  authorities  to  which  my 
attention  has  been  called. 

The  act  of  1813,  under  which  the  street  in  question  was 
taken  for  a  public  street,  provides  tliat  upon  the  confirma- 
tion of  the  report  of  the  commissioners  appointed  under 
said  act  by  the  supreme  court,  "The  said  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York  shall  become 
and  be  seized  in  fee  of  the  said  lands,  &c.,  in  the  report 
mentioned,  that  shall  or  may  be  required  for  the  purpose 
of  opening  the  said  street,  &c.,  in  trust,  nevertheless  that 
the  same  be  appropriated  and  kept  open  for  or  as  part  of  a 
public  street,  &c.,  forever,  in  like  manner  as  the  public 
streets,  &c.,  in  said  city  are  and  of  right  ought  to  be." 

The  fee  thus  vested  in  the  city  was  in  trust  for  a  speci- 
fied purpose,  limited  by  the  purpose  for  which  the  prop- 
erty was  taken,  and  the  trust  upon  which  it  was  held ;  and 
the  use  to  which  the  property  could  be  put  by  the  city 
must  be  limited  by  said  trust,  viz. :  to  be  appropriated  and 
kept  open  as  a  public  street.  In  People  v,  Kerr  (27  N.  T. 
188),  and  the  cases  that  have  followed  that  case,  it  was 
held  that  a  street  railroad  authorized  by  the  legislature  to 
be  built  in  a  street,  was  valid  as  a  proper  regulation  as  a 
street  use.  In  the  case  of  Mahady  d.  Bushwick  R.  R.  Co. 
(91  N.  T.  148),  the  court  upheld  those  cases  as  deciding 
that  such  a  horse  railroad  was  a  structure  consistent  with 
the  rights  of  the  abutting  owners  in  the  streets,  and  these 
cases  can  now  only  be  considered  as  authority  for  holding 
that  such  a  railroad  is  a  street  use,  and  a  use  which  it  is 


490  METROPOLITAN,  Ac.  CO.   v.  COLWELL,   Ac.  CO. 
Opinion  of  Inobaham,  J. 

withiQ  the  power  of  the  legislature  to  controL  The  power 
of  the  legislature  over  the  street  is,  however,  not  anlimited  ; 
it  is  to  govern  and  regulate  such  use  or  interest  in  the  land 
as  vested  in  the  corporation  under  the  provision  of  the  law 
for  the  taking  of  the  property.  The  city  took  the  property 
m  trust  to  appropriate  it  as  a  public  street,  and  so  far  as  it 
held  it  for  a  public  street  it  was  subject  to  the  control  of 
the  legislature. 

That  the  power  of  the  legislature  over  the  streets  is 
limited,  and  that  the  legislature  had  no  authority  to  au- 
thorize a  structure  in  a  street  that  is  inconsistent  with  such 
street  use,  was  held  in  the  Story  case  (90  N,  Y.  122),  and  in 
discussing  the  question  in  that  case,  Judge  DANFORTHsays, 
at  page  155  :  '*  Within  this  principle,  its  [the  street's]  sur- 
face might  be  broken  up  for  the  insertion  of  gas  or  water 
pipes,  or  sewers,  or  occupied  by  rails,  imbedded  therein 
for  surface  railroad,  but  its  limit  would  be  found  in  these 
and  like  uses."  It  appears,  therefore,  that  the  power  of 
the  legislature  is  limited  to  a  regulation  of  the  use  for 
which  the  property  is  held  by  the  city  in  trust.  As  Judge 
Danforth  says  in  the  Story  case  {supra\  p.  157:  *'It  is 
certainly  well  settled  that  when  a  grant  is  made  or  trust 
created  for  a  specific  and  defined  purpose,  the  subject  of 
the  grant  or  trust  cannot  be  used  for  another  and  foreign 
purpose  without  the  consent  of  the  parties  from  whom  it 
was  derived,  or  for  whose  benefit  it  was  created." 

Under  this  statute  the  city  takes  the  fee  in  trust  to  be 
appropriated  for  a  public  street.  That  is  ''a  specific  and 
defined  purpose."  The  property  is  paid  for  by  the  abut- 
ting owners ;  neither  the  city  nor  the  state  pay  the  amount 
awarded  for  the  taking  of  the  property,  but  the  owners  of 
the  land  on  the  street  pay  for  whatever  property  is  taken. 
The  statute  provides  that  such  payment  shall  be  appor- 
tioned among  such  abutting  owners,  as  they  shall  be  bene- 
fited by  the  appropriation  of  such  property  as  a  public 
street ;  and  that  such  abutting  owners  have  an  interest  in 
the  streets  is  recognized  in  the  Story  case  {supra)  and 
Mahady  v.  Bushwick  Kallroad  Company  ifiupra).    I  think, 
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therefore,  that  the  powers  of  the  legislatare  to  regalate  the 
streets  are  confined  to  the  uses  for  which  they  were  taken, 
viz. :  to  be  appropriated  and  kept  open  as  public  streets. 
The  plaintiff  owns  and  operates  a  telephone  line  in  Thirty- 
ninth  street  and  uses  poles  to  conduct  the  wires  used  in 
such  business,  and  I  am  clearly  of  the  opinion  that  such  a 
use  of  the  streets  is  not  a  street  use  and  does  not  come 
within  the  terms  of  the  trust  upon  which  the  city  holds  the 
fee  of  the  streets,  and  that  so  far  as  the  rights  of  abutting 
owners  are  involved,  the  legislature  had  no  power  to  au- 
thorize plaintiffs  to  use  the  streets  for  such  a  purpose. 

Plaintiffs  cite  the  case  of  People  v.  Metropolitan  Tele- 
phone &  Telegraph  Company  (31  Huriy  596),  but  in  that  case 
the  people  were  objecting  to  thenseof  the  streets  by  plaint- 
iffs, and  plaintiffs  had  the  consent  of  the  people  for  such 
use.  As  was  said  in  the  Story  case  (page  160),  in  speaking 
of  the  authority  given  by  the  legislature,  '^  So  far  as  the 
public  is  concerned  it  may  stand  ;  not  so  far  as  to  the  indi- 
vidual." 

I  do  not  consider  it  necessary  to  express  an  opinion  as 
to  the  validity  of  the  license  given  by  the  city  to  the  de- 
fendants. Defendants  do  not  ask  the  interposition  of  the 
court.  Plaintiffs  do  ;  and  before  the  court  should  interfere 
they  must  show  that  they  have  a  vested  right,  which  may 
be  greatly  affected  by  the  act  sought  to  be  restrained  (City 
of  Ne.w  York  v.  Mapes,  6  Johns.  Oh.  46). 

It  might  be  claimed  with  much  force,  that,  as  accord- 
ing to  the  well-settled  rule  that  a  trustee  takes  no  greater 
title  in  the  property  conveyed  to  him  than  is  necessary  to 
carry  out  the  terms  of  his  trust,  the  city  of  New  York 
took  under  the  act  in  question  only  such  a  fee  as  would  be 
ne(;essary  to  appropriate  and  keep  open  the  street  as  a 
public  street,  and  that  it  not  appearing  that  the  portion  of 
the  street  below  the  surface  sought  to  be  used  by  defend- 
ants was  necessary  to' such  use,  the  fee  of  such  portion 
of  the  street  did  not  pass  to  the  city  as  such  trustees,  by 
reason  of  the  proceedings  under  which  the  city  acquired 
title  to  Thirty-ninth  street ;  and  consequently  defendants 
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were  never  divested  of  the  right  to  use  the  part  of  the 
street  in  qaestion  so  long  as  snch  nse  did  not  interfere  with 
the  use  of  the  street  as  a  public  street. 

It  is  also  claimed  that  as- defendants  had  acquiesced  in 
the  use  of  the  street  by  the  plaintiffs,  they  should  be  now 
enjoined  from  interfering  with  such  use.  But,  as  before 
said,  plaintiffs,  and  not  defendants,  ask  for  an  injunction, 
and  while  under  such  circumstances  a  court  of  equity 
might  refuse  an  application  of  the  defendants  to  restrain 
plaintiffs  from  maintaining  the  poles,  it  does  not  relieve 
the  plaintiffs  from  the  necessity  of  showing  that  some  right 
that  belongs  to  them  is  about  to  be  invaded. 

There  are  several  other  questions  that  were  discussed  in 
this  case  which  I  have  examined,  but  on  the  whole  case  I 
am  of  the  opinion  that  plaintiffs  have  failed  to  make  out  a 
case  which  would  justify  me  in  granting  the  injunction 
prayed  for,  and  the  motion  must  be  denied  and  the  tempo- 
rary injunction  dissolved. 


MEMORANDA 

OF 

CASES    NOT    REPORTED    IN    PULL. 


HENRY  MAT,  bt  jll.,  Respondents,  v.  SIMON  STERN, 

Appellant. 

InUreit — wJien  cKargeMe  an  running  aeeount. 

Before  Sedgwick,  Oh.  J.,  Truax  and  O'Gobm  an,  J  J. 

Bedded  February  4,  1884. 

Api)eal  by  defendant  from  judgment  in  favor  of  plaint- 
iffs, entered  on  the  report  of  a  referee. 

The  appeal  relates  to  a  counter-claim  of  defendant,  that 
on  a  certain  running,  unliquidated  account,  the  defendants 
were  improperly  charged  with  interest  upon  charges  against 
him  ;  that  he  had  paid  part  of  such  interest  upon  the  ex- 
press promise  of  plaintiffs  to  repay  the  same  to  him. 

The  court  at  general  term  said  :  '*  The  only  reason  on  the 
record,  why  plaintiffs'  charge  of  interest  should  not  be  sup- 
ported, appears  in  the  counter-claim.  That  alleges  in  sub- 
stance that  the  defendant  paid  the  interest,  and  afterwards 
the  plaintiffs  expressly  promised  to  repay  it  to  him.  There 
was  no  testimony  that  tended  to  Show  that  this  express 
promise  had  been  made.  Further^  the  evidence  did  show 
that,  in  fact,  the  defendant  did  what  was  equivalent  to  a 
payment  of  the  interest.  He  made  a  payment^  which  was 
credited  to  him  in  the  account,  the  amount  of  which  was 
ascertained  by  charging  him  with  interest.  As  this  was 
done  after  a  claim  of  right  to  interest  was  made  by  plaint- 
iffs and  disputed  by  defendant,  it  was  a  final  settlement  of 
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the  matter,  made  with  knowledge  of  the  facts.  After  this 
payment,  the  defendant  knew  he  was  to  be  charged  interest 
in  the  account,  and  his  continuance  of  the  account  was 
acquiescence  in  the  charge,  which  is  a  legal  ground  of  bis 
liability  to  pay  interest.  Although  from  time  to  time  the 
defendant  said  to  the  plaintiff  that  the  charge  was  wrong, 
and  that  he  would  not  pay  interest,  the  case  shows  that 
these  declarations  were  extrinsic  to  other  declarations,  and 
to  acts  done  by  the  defendant,  which  in  themselves  consti 
tuted  the  settlement  and  the  acquiescence  referred  to." 

Blumenetiel  &  Hirsch^  tor  appellant. 

John  ff.  V.  Arnold^  for  respondents. 

Opinion   by  Ssbgwiok,  Oh.  J.  ;  O' Gorman,  J.,  con- 
curred. 

Judgment  aflSlrmed,  with  costs. 


LUDOVIC  SPIRIDON,   Respondent,  v.  G.  WARREN 
WATSON,  ET  AL.,  Appellants. 

Trial — requoMU  to  go  tojury—^vtawer. 

Before  Sedgwick,  Ch.  J.,  Tbuax  and  O' Gorman,  JJ. 

Bedded  Fetyruary  4,  18S4. 

Appeal  by  defendants  from  a  judgment  in  favor  of 
plaintiff  entered  on  a  direction  to  the  jury  to  find  for 
the  plaintiff. 

The  case  is  the  same  as  Pool  against  the  same  defendants, 
argued  and  decided  at  this  general  term  (anley  p.  63),  ex- 
cepting that  in  the  present  case  the  plaintiff  gave  testimony 
as  to  his  being  a  bona  fide  holder  for  value. 

The  court  at  general  term  said:  "The  plaintiff  gave 
evidence  that  Sheridan  bought  of  him  a  picture  for  the 
price  of  $6,000,  and  paid  for  it  by  transferring  the  note  in 
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action,  and  by  $1,500  in  cash.  Whether  if  the  defendants 
had  asked  the  court  to  submit  to  the  jury  the  credibility  of 
the  witness  giving  the  evidence,  it  would  have  been  right 
to  refuse,  does  not  seem  to  be  a  question  in  the  case.  At 
the  end  of  the  testimony  for  plaintiff,  his  counsel  moved 
for  a  direction  in  his  favor.  The  defendants'  counsel  op- 
posed the  motion,  and  requested  to  go  to  the  jury  upon  the 
'  question  of  delivery,  and  also  upon  the  point  whether  or 
no  there  was  not  a  further  agreement  that  took  the  place  of 
the  written  agreement.'  The  court  granted  plaintiff's  mo- 
tion, and  denied  defendants'  request.  The  effect  of  the 
rulings  was  that  if  the  defendants  were  deprived  of  the 
benefit  of  a  construction  of  the  jury  favorable  to  them,  on 
the  only  question  as  to  which  they  asked  to  go  to  the  jury, 
yet  on  the  face  of  the  testimony  which  they  did  not  ask 
that  the  jury  should  consider,  the  verdict  should  be  for 
plaintiff.  If  the  counsel  had  called  the  attention  of  the 
court  to  the  position,  that  although  the  plaintiff's  testimony 
was  clear  that  he  had  given  a  consideration,  his  credibility 
was  for  the  jury,  the  court  might  have  submitted  the  mat- 
ter to  the  jury,  and  as  it  stands,  the  demand  for  the  sub- 
mission of  the  two  questions  is  a  waiver  of  right  as  to 
others." 

Moody  B.  Smithy  for  appellants. 

Ohilds  &  HuU^  for  respondent. 

Opinion  by  Sedgwick,  Ch.  J. ;  Truax  and  O^Qobmajst^ 
JJ.,  concurred. 

Judgment  affirmed,  with  costs.  I 
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EDWARD    HALL,  Respondent,  v.  JAMBS  G.    BEN- 
NETT, AS  Executor,  Ac,  Appellant. 

Building  eontraU — eofiitruetion  of—^aOeMion  of  time — notice  that  fnindpal 

wiUfiniih  huUding  at  oontractor*9  coit^  dtc. — **  reaeonahU  catue  ^ — 

value  qf  old  building  on  $ite  of  new  one,  to  voham  allowed. 

Before  Fbeedm  an  and  O' Gorman,  J  J. 

Decided  February  4,  1884. 

Appeal  by  defendant  (1)  from  judgment  entered  in 
favor  of  the  plaintiff  upon  a  verdict  of  the  jnry  for  the  sum 
of  $17,110.08,  exclusive  of  costs;  (2)  from  order  denying 
defendant's  motion  upon  the  minutes  for  a  new  trial ;  and 
(3)  from  an  order  made  before  trial  denying  defendant's 
motion  to  make  certain  lienors  parties  defendant,  and  for 
a  stay  of  proceedings. 

The  court  at  general  term  said :  ''  This  action  is  brought 
by  the  plaintiff  against  the  defendant  as  executor,  to  re- 
cover for  a  breach  of  a  contract  made  February  5,  1872,  by 
the  plaintiff  with  defendant's  testator  for  the  erection  of  a 
building  situate  on  Ann,  Nassau  and  Fulton  streets  in  tbe 
city  of  New  York.  The  alleged  breach  consists  in  not  hav- 
ing been  allowed  by  the  defendant  to  finish  the  work  under 
the  contract.  Upon  the  trial  the  plaintiff  undertook  to  re- 
cover only  for  work  actually  done  and  remaining  unpaid. 

''Upon  a  former  appeal  (48  Super.  Ct.  302),  it  was 
held  by  this  court,  upon  the  authority  of  Westervelt  v. 
Levy  (2  Diier^  354),  that  the  pendency  of  the  litigation  in- 
stituted by  certain  lienors  for  the  foreclosure  of  mechanics' 
liens  under  the  same  contract,  which  was  pleaded  as  a  de- 
fense, does  not  constitute  a  bar  to  the  present  action.  This 
disposes  of  the  appeal  from  the  order  denying  defendant's 
motion  to  make  these  lienors  parties  defendant  and  for  a 
stay  of  proceedings. 

*'Itwas  also  held:  (1)  that  this  action  was  properly 
brought  against  the  defendant  as  executor ;  (2)  that,  if  the 
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plaintiflf  establishes  a  breach  of  contract  by  the  defendant, 
it  is  not  necessary  for  the  plaintiff  to  produce,  or  to  account 
for  the  non-production  of,  any  architect's  certificate  which 
the  contract  provided  should  be  procured,  at  a  time  subse- 
quent to  the  time  of  the  breach ;  and  (3)  that  the  two 
clauses  in  the  specifications  regulating  the  rate  of  progress 
of  the  work  and  the  number  of  men  to  be  employed  by  the 
contractor,  must  be  read  in  connection  with  the  fourth  pro- 
vision of  the  contract,  and  that  by  the  latter  the  right  of 
the  owner  to  proceed  to  do  the  work  depended  upon  the 
owner  giving  to  the  contractor  three  days'  notice  in  writ- 
ing. 

"  These  three  points,  therefore,  will  not  be  reviewed 
again. 

"  It  was  further  held  that,  inasmuch  as  the  plaintiff 
had  denied  the  receipt  of  any  notice,  the  question  whether 
or  not  the  proper  three  days'  notice  was  given  should  have 
been  left  to  the  jury,  and  it  was  mainly  for  the  reason  that 
said  question  was  not  submitted  to  the  jury,  but  decided 
by  the  trial  judge  against  the  plaintiff,  that  a  new  trial  was 
granted  to  the  plaintiff. 

*'Upon  the  trial  now  under  review,  the  plaintiff  was 
forced  to  admit,  and  did  admit,  that  the  letters  of  June  6, 
and  July  6, 1872,  containing  the  notice  formerly  in  dispute, 
were  received  by  him.  The  evidence  also  clearly  showed, 
as  has  been  admitted  on  the  argument  of  the  present  ap- 
peal, that  the  attorney  who  signed  the  letter  of  July  6, 
had  authority  to  do  so.  It  was  claimed,  however,  that  both 
these  notices  became  nugatory  by  the  conduct  of  the  de- 
fendant subsequent  to  their  service.  The  plaintiff  showed 
that  for  about  two  months  after  July  6,  1872,  he  was  al- 
lowed to  remain  in  full  charge  of  the  work,  and  that  dur- 
ing that  period  he  did  a  good  deal  of  work  in  the  erection 
of  the  building,  and  received  payments. 

''  The  defendant,  on  the  other  hand,  showed  that  on  or 
about  September  10,  1872,  and  bearing  date  of  said  day,  a 
third  letter  was  sent  to  the  plaintiff  as  follows : 
Vol.  XyiIL--88 
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*103  Fnlton  Street,  N.  Y.,  Sept.  10,  1872. 
^Dear  Sir — As  attorney  for  Mr.  Bennett,  and  at  bis 
request,  I  have  to  inform  you  that  you  having  neglected 
to  supply  a  suflSciency  of  material  and  workmen  for  the 
continuance  of  the  work  on  the  building  on  Nassau  street, 
corner  of  Fnlton  and  Ann  streets,  and  having  otherwise 
delayed  the  progress  of  the  work,  and  it  being  apparent 
that  you  cannot  proceed  with  the  building  so  as  to  complete 
it  in  the  stipulated  time,  Mr.  Bennett  will  finish  the  said 
building  at  your  expense,  and  you  are  required  forthwith 
to  withdraw  with  your  workmen,  tools  and  other  effects 
from  said  premises  to  enable  Mr.  Bennett  to  get  at  the 
work.  You  will  please  render  a  full  account  of  the  work 
to  the  present  time.  I  feel  bound  to  say  that  Mr.  Bennett 
has  concluded  to  take  this  step  with  extreme  reluctance 
and  regret.  Yours  obediently,  John  Townshend.' 
To  Edward  Hall,  Esq.* 

"  The  defendant  also  proved  that  the  letter  last  referred 
to  was  left  at  plaintiff's  house  on  September  10, 1872,  be- 
tween the  hours  of  4  and  6  P.  M.  with  a  young  lady  sup- 
posed to  be  a  daughter  of  the  plaintiff,  and  that  thereafter 
the  plaintiff  called  upon  Mr.  Townshend,  the  attorney  of 
the  defendant,  and  admitted  the  receipt  of  the  letter  and 
discussed  with  him  the  contents  thereof. 

*'The  plaintiff  denied  the  receipt  of  the  letter  and  that 
in  consequence  thereof  he  calfed  and  discussed  the  matter 
as  alleged. 

"In  the  aspect  of  the  case  most  favorable  to  the  plaint- 
iff, for  it  is  not  necessary  to  be  more  precise,  this  change 
in  the  evidence  created  a  new  issue,  namely,  whether  ser- 
vice was  made  of  the  notice  of  September  10,  1872,  and  the 
issue  was  one  which  had  to  be  submitted  to  the  jury.  In 
case  the  jury  determined  that  issue  in  favor  of  the  plaint- 
iff, the  further  question  presented  itself  as  to  what  the 
parties  had  a  right  to  charge  against  each  other.  This 
under  the  evidence  was  also  a  question  for  the  jury. 

*'The  important  questions  involved  in  the  present  ap- 
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peal  relate  therefore  in  the  main  to  the  instructions  under 
which  the  case  was  submitted  to  the  jury.  In  substance 
the  jury  were,  in  various  forms,  instructed  that  the  notice 
contained  in  the  letter  of  September  10, 1872,  did  not  entitle 
the  defendant  to  take  any  steps  under  it  unless  Mr.  Wil- 
liam Paul,'  the  superintendent  of  the  work,  had  reasonable 
cause  to  give  it.     This  I  think  was  error. 

"  The  parties  had  agreed  in  the  specifications  that  Wil- 
liam Paul  should  be  the  superinUndent  of  the  work,  that 
as  such  he  should  regulate  the  number  of  men  to  be  em- 
ployed, and  the  rate  of  progress  of  the  work  ;  and  that,  if 
in  his  opinion  suflScient  progress  was  not  made  to  insure 
the  completion  of  the  building  and  its  delivery  to  the  ow- 
ner entirely  completed  on  or  before  April  1,  1873,  he,  the 
superintendent,  should  have  full  authority  to  cause  said 
work  to  be  executed  as  he  might  deem  advisable. 

''By  another  part  of  the  specifications  the  rate  of  pro- 
gress and  the  number  of  men  to  be  employed  was  left  to 
the  direction  of  the  architect^  Arthur  Gilman. 

^'  And  the  contract  of  which  the  specifications  were  a 
part,  provided  that  should  the  contractor  at  any  time  du- 
ring the  progress  of  the  work  refuse  or  neglect  to  supply  Ji 
sufficiency  of  materials  or  workmen,  the  owner  should  have 
the  power  to  provide  materials  and  workmen  after  three 
days  notice  in  writing  being  given,  to  finish  the  work,  and 
that  the  expense 'shT)uld  be  deducted  from  the  contract. 

"These  three  provisions  are  both  cumulative  and  mu- 
tually supplemental.  They  must,  as  was  held  on  the  for- 
mer appeal,  be  read  together.  This  entitled' the  plaintiff  in 
any  event  to  a  three  days'  notice  in  writing  from  the  owner. 
But  by  parirfy  of  reasoning  the  right  of  the  owner  to  give 
I  he  notice  under  either  of  said  provisions  depended  upon 
the  actual  state  of  affairs.  If  the  architect  or  the  owner 
reached  the  conclusion  that  sufficient  progress  was  not 
made,  and  the  circumstances  justified  such  conclusion,  the 
owner  could  act,  though  the  superintendent  might  have 
been  of  a  different  opinion. 

"But  aside  from   these  considerations  the  principal 
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error  consisted  in  submitting  to  the  jary  the  question  of 
reasonableness  as  one  in  dispute,  for  the  evidence  as  a 
whole  conclusively  showed  that  there  was  reasonable  canse 
under  the  contract  and  specifications  to  give  the  notice, 
and  that  the  owner,  architect  and  superintendent  had  all 
reached  the  same  conclusion. 

^^By  the  contract  it  was  expressly  provided  that  the 
new  building  should  be  entirely  completed  and,  as  thus 
completed,  delivered  to  the  owner  on  or  before  April  1, 
1873.  Time  was  of  the  essence  of  the  contract.  But  the 
plaintiff  from  the  very  start  paid  no  attention  to  this  ele- 
ment of  the  contract.  It  took  him  about  a  month  to  take 
down  the  old  building,  and  after  that  his  rate  of  progress 
with  the  new  work  was  so  uniformly  slow,  and  he  kept  so 
comparatively  few  men  at  work  as  to  provoke  frequent 
remonstrances  from  the  architect,  the  superintendent,  and 
defendant's  agent.  On  July  6,  1872,  the  architect  peremp- 
torily required  him  to  pot  80  men  to  work  on  the  building, 
and  the  proof  shows  that  that  number  could  well  have  been 
put  on.  If  the  plaintiff  ever  fully  complied  with  this  re- 
quirement, it  was  only  for  a  little  while.  Soon  thereafter 
the  working  force  was  reduced  again  to  from  20  to  30.  On 
September  9,  1872,  mechanics'  liens  commenced  to  be  filed 
against  the  building  and  against  the  plaintiff  as  contractor, 
and  it  became  evident  that  the  plaintiff  could  not  complete. 
The  architect,  superintendent  and  defendant's  agent  all 
arrived  at  this  conclusion.  The  plaintiff  was  utterly  with- 
out means  and  credit ;  he  owed  his  laborers  and  material- 
men upwards  of  $13,000,  and  he  had  previously  admitted 
to  defendant's  agent  that  he  could  not  complete  without 
receiving  payments  in  advance.  Under  these  circumstan- 
ces it  was  not  only  perfectly  reasonable,  but  it  became  the 
duty  of  the  defendant  as  executor,  to  take  active  measures 
for  the  protection  of  the  estate  in  his  charge,  and  hence  it 
conclusively  appears  that,  as  matter  of  law  upon  the  facts 
stated,  the  defendant  had  reasonable  cause  for  giving  the 
notice  of  September  10,  1872.  There  was  no  real  dispute 
as  to  these  facts.    Subsequent  occurrences  furnish  oorrob- 
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orative  endence  upon  this  point.  A  new  contract  was 
made  with  Cockerill  &  Spaulding,  responsible  contractors 
and  the  next  lowest  original  bidders  after  the  plaintiff,  to 
finish  the  work  remaining  undone  for  $82,000,  and  the 
plaintiff  sold  to  them  his  scaffolding.  No  claim  or  sugges- 
tion has  been  made  that  this  price  was  not  a  fair  and  rea- 
sonable one.  Cockerill  &  Spaulding  immediately  put  75 
men  on  the  work  and  thereafter  continued  to  hurry  the 
several  parts  of  the  work  as  fast  as  it  could  be  done,  and 
yet  the  building  was  not  fully  completed  by  the  first  of 
May,  1J873. 

**  Under  these  circumstances,  it  was  clearly  error  to  sub- 
mit the  question  of  the  existence  of  reasonable  cause  to  the 
jury  as  a  disputed  question  of  fact,  and  to  instruct  them 
that  upon  the  fact  of  such  reasonableness  as  it  might  be  de- 
termined by  them,  depended  the  right  of  the  defendant  to 
serve  the  notice  of  September  10,  1872.  As  the  proof 
showed  beyond  controversy,  that  plaintiff's  contract  price 
was  $97,940;  that  he  had  received  on  account  thereof  ac- 
cording to  his  own  admissions,  $16,308,  and  that  Cockerill 
and  Spaulding  were  paid  in  good  faith  $82,000  for  finishing 
the  work,  the  jury  should,  under  all  the  circumstances, 
have  been  instructed  that,  if  they  found  that  the  notice  of 
September  10,  1872,  was  given  and  received  as  claimed  by 
the  defendant,  it  was  their  duty  to  render  a  verdict  for  the 
defendant. 

"  Another  important  question  presented  by  the  present 
api)eal  arises  upon  the  defendant's  claim  duly  pleaded  to 
an  allowance  for  the  value  of  the  old  building.  The  con- 
tract provides  as  follows :  'The  contractor  is  to  take  down 
all  the  existing  buildings  now  on  the  site,  and  to  Lave  the 
use  of  the  old  materials,  to  be  allowed  for  in  his  estimate. 
All  such  brick  and  stone  as  may  be  found  suitable,  being 
used  in  filling  in  the  walls  of  the  new  builing.'  At  the 
trial,  the  plaintiff,  on  the  theory  that  the  contract  had  been 
wrongfully  terminated  as  against  him,  elected  to  recover 
the  actual  value  of  the  work  and  materials  furnished  by 
him  up  to  the  time  he  was  compelled  to  stop.     It  was  com- 
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petent  for  him  to  do  so.  lu  such  a  case  the  claim  is 
founded  upon  the  election  to  consider  the  contract  res- 
cinded, and  the  rule  of  damages  is  the  actual  value  of  what 
has  been  done  under  the  contract  (Clark  u  Mayor,  4  N.  T. 
338 ;  Moran  v.  McSwegan,  33  Super,  Ct.  350). 

*'The  plaintiff  by  a  number  of  witnesses  gave  evidence, 
founded  mostly  upon  measurements,  of  the  value  of  the 
work,  inclusive  of  materials,  as  the  work  stood  at  the  time 
the  contract  was  taken  ont  of  his  hands,  and  the  court 
charge^  the  jury  that  the  plaintiff,  if  entitled  to  recover, 
was  entitled  to  recover  such  value  less  such  sums  as  had 
been  paid  to  him.  The  payments  in  cash  according  to 
plaintiff's  testimony  amounted  to  $16,308,  and  according  to 
the  testimony  of  the  defense  to  $17,308.  But  the  court  re- 
fused to  instruct  the  jury  to  take  into  account  the  value  of 
the  old  building,  of  which  the  plaintiff  had  had  the  benefit, 
notwithstanding  thedefendant  by  answer  had  raisedan  issue 
upon  that  point.  Of  course  the  defendant  was  not  entitled 
to  a  credit  for  the  value  of  the  old  building  as  a  building. 
At  most,  he  could  claim  the  value  of  the  materials  in  the 
building  after  it  had  been  taken  down,  less  the  expense  of 
taking  it  down,  and  upon  this  point  there  was  some 
evidence  that  for  the  purpose  of  being  taken  down,  the 
building  was  worth  $4,000.  But  he  was  at  least  entitled  to 
a  credit  which,  under  all  the  circumstances,  was  equitable. 
To  allow  him  nothing  at  all  was  clearly  inequitable. 
*  "As  the  views  so  far  expressed  call  for  a  new  trial,  an 
examination  of  the  other  questions  involved  in  the  appeal 
may  be  dispensed  with." 

John  Tovmshendy  for  appellant. 

J.  Lajlin  Kellogg^  for  respondent. 

Opinion  by  Freedman,  J. ;  0' Gorman,  J.,  concurred. 

Judgment  and  order  denying  defendant's  motion  upon 
the  minutes  for  a  new  trial,  severally  reversed,  and  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Order  made  before  trial  denying  defendant's  motion  to 
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make  certain  lienors  parties  defendant,  and  for  stay  of 
proceedings  affirmed,  with  $10  costs  to  respondent  to  be  set 
off  against  costs  first  above  referred  to. 


ESTHER    SMITH,    Kerpondent,  v.   GEORGE  MOORE 
SMITH,  Appellant. 

Negltgence-rcantributory  negligence — pergonal  injuries — damagei. 

Before  Sedgwick,  Oh.  J.,  Truax  and  O' Gorman,  JJ. 

Decided  February  4,  1884. 

Appeal  from  judgment  entered  on  verdict  in  favor  of 
plaintiff  for  $2,000,  and  from  an  order  denying  a  new  trial 
on  the  grounds  that  the  verdict  is  contrary  to  the  evi- 
dence, against  the  weight  of  evidence,  and  because  the 
damages  are  excessive. 

Action  for  damages  alleged  to  have  been  caused  by  de- 
fendant's negligence. 

The  court  at  general  term  said:  "The  plaintiff,  a 
colored  ,woman  about  60  years  old,  testified  in  her  own  be- 
half, and  her  account  of  the  occurrence  is,  in'some  respects, 
incomplete,  confused  and  incoherent.  She  states  that  on 
September  29,  1882,  between  twelve  and  one  o'clock  in  the 
day,  she  was  crossing  Lexington  avenue  from  west  to 
east,  near  the  corner  of  Fifty-sixth  street,  an^d  was  knocked 
down  and  injured  by  the  defendant's  horse  which  was  at- 
tached to  the  wagon  driven  by  the  defendant.  She  had 
walked  along  the  south  side  of  Fifty-sixth  street,  going 
toward  the  east,  and  stood  still  for  a  little  while  at  the 
southwest  corner  of  Lexington  avenue,  and  looked  both 
ways  before  attempting  to  cross  the  avenue.  She  then 
stepped  off  the  sidewalk  to  cross  the  avenue  when  the 
plaintiff's  horse  came  right  up  before  her,  flung  his  head 
round  and  flung  her  down,  and  the  fore  wheel  of  the  wagon 
went  over  her  legs.  She  never  saw  the  horse  until  he  came 
right  up  before  her.  She  can't  say  whether  or  no  she  threw 
her  hands  out  against  the  horse.    She  could  not  tell  to  save 
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her  life  at  that  time  what  she  did.  After  the  accident  she 
got  up  and  walked  away. 

^'  The  defendant  testified  that  he  had  driven  in  his  one 
horse  buggy  down  Fifty-sixth  street  towards  Lexington 
avenue  at  an  easy  pace — not  more  than  four  miles  an  hour. 
A  pile  of  bricks  about  three  or  four  feet  high  was  heaped 
at  the  southwest  corner  of  the  avenue  and  projected  into 
the  street.  In  order  to  avoid  this  pile  he  turned  his  horse 
towards  the  north  side  of  the  street,  and  having  done  so, 
turned  into  Lexington  avenue,  going  south  and  keeping 
about  the  middle  of  the  avenue.  As  he  turned  into  the 
avenue,  going  then  at  the  pace  of  about  three  miles  an 
hour — ^just  pff  a  walk — he  saw  the  plaintiff  standing  on 
the  sidewalk  at  the  southwest  corner,  several  feet  from  the 
curb.  She  was  looking  north  up  Lexington  avenue.  After 
defendant  had  turned  his  horse  fairly  into  the  avenue,  and 
being  then  at  about  the  center  of  Fifty^sixth  street,  his 
horse  going  then  at  the  pace  of  about  four  miles  an  hour, 
he  saw  the%plaintiff  stepoflf  the  curb  two  or  three  steps,  and 
then  stop  and  stand  still,  seeming  to  him  to  wait  until  he  bad 
passed.  When  his  horse  was  within  ten  feet  of  her,  she 
started  across  directly  in  front  of  his  horse.  He  called  out  to 
her — pulled  his  horse  sharply  to  the  left,  and  brought  his 
horse  to  a  stop.  When  he  called  to  her,  she  threw  up  her 
hands  in  a  frightened  way  against  the  horse,  touching  him 
and  causing  him  to  start  and  go  on  a  step  or  two  ;  and  in 
putting  up  her  hands  she  fell  backwards,  and  the  right 
front  wheel  went  over  her  dress  and  her  legs. 

*'  He  pulled  up  his  horse  at  the  easterly  curb  of  the  ave- 
nue, got  out,  and  found  the  plaintiff  standingat  the  corner  of 
the  street  and  avenue.  He  is  positive  that  she  touched  the 
horse  first  with  her  hands,  and  neither  the  horse  nor  the 
wheels  had  touched  her  until  then.  This  statement  of  the 
defendant  is  corroborated  by  two  other  witnesses  whd  saw 
the  occurrence. 

''Taking  these  two  statements  together,  that  of  the 
plaintiff,  and  that  of  the  defendant,  and  reconciling  them 
as  far  as  possible  with  one  another,  where  they  are  found  to 
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differ,  and  where  they  cannot  be  reconciled,  giving  cre- 
dence to  the  testimony  of  the  plaintiff  wherever  it  does  not 
depend  on  mere  snrmise  and  conjecture,  it  is  by  no  means 
clear  that  there  was  sufficient  evidence  to  go  to  the  jury, 
that  the  negligence  of  the  defendant  was  the  cause  of  the 
accident. 

"  All  that  the  law.  requires  in  a  case  of  this  kind,  is 
that  defendant  should  exercise  ordinary  care  to  avoid  in- 
flicting an  injury — that  is,  the  degree  of  care  that  a  pru- 
dent man  will  exercise  in  his  own  affairs  (Kelsey  «.  Barney, 
12  i\r.  Y.  426).  And  I  cannot  see  that,  in  the  exercise  of 
ordinary  care,  defendant  would  have  been  expected  to  do 
anything  other  than  he  did  do  to  avoi.d  collision  with  the 
plaintiff.  « 

'*  The  next  question  is  whether  the  negligence  of  the 
plaintiff  herself,  was  a  contributing  cause  of  the  injury.  '  If 
it  appears  that  the  undisputed  facts  show  the  omission  or 
commission  of  some  act  which  the  law  adjudges  negligent, 
a  non-suit  should  be  granted  by  the  court  (Stackus  v.  N. 
Y.  C.  &.  H.  R.  R.  Co.,  79  iV'.  T.  464).  She  was  bound  to 
prove  that  no  contributory  negligence  existed  (Hart  v.  Hud- 
son R.  Bridge  Co.,  84  JV.  Y.  56).  It  is  not  enough  to  prove 
facts  from  which  either  the  conclusion  of  negligence,  or 
the  absence  of  negligence  may  be  with  equal  fairness  drawn, 
but  the  burden  is  upon  the  plaintiff,  to  satisfy  you  that 
there  was  no  contributory  negligence  on  the  part  of  the 
deceased'  (Id,). 

"The  plaintiff  was  bound  to  exercise  ordinary  care  for 
her  own  protection  from  danger. 

"If  she  had  been  reasonably  vigilant  and  active  in  the 
use  of  her  senses,  she  could,  no  doubt,  have  seen  the  de- 
fendant as  he  turned  into  Lexington  avenue,  and  she 
would  have  heard  his  cry  to  her,  which  was  heard  by  other 
witnesses.  From  where  she  stood,  near  the  corner,  there 
was  nothing  to  intercept  her  vision.  At  the  slow  pace  at 
which  he  moved,  there  would  have  been  ample  lime  for 
her  to  have  seen  him,  if  she  had  looked,  and  to  have  waited 
for  him  to  pass. 
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'*The  case  of  Barker  v.  Savage  (45  If.  Y.  193,  4,  5),  is 
in  point,  where  under  circumstances  very  similar  to 
those  in  the  case  at  bar,  the  court  of  appeals  held  that  the 
plaintiff  should  have  been  non-suited.  The  decision  of  the 
superior  court,  in  Harnett  v.  R.  R.  (49  Super.  CL  186),  was 
to  the  same  effect;  and  although  the  bench  on  that  appeal, 
was  not  unanimous,  the  ground  of  dissent  was  not  as  to  the 
accuracy  of  the  rules  of  law  there  laid  down,  but  as  to  their 
applicability  to  the  special  facts  and  circumstances  of  the 
case  then  before  the  court  (See  also  Wilcox  v.  R.  R.,  39 
N.  T.  368  ;  Belton  v.  Baxter,  54  Id.245  ;  Button  v.  Hudson 
R.  R.  Co.,  18  Id.  248,  and  cases  cited  therein). 

"Whether  the  question  of  contributory  negligence 
should  be  left,  as  niatter  of  fact,  to  the  jury,  or  adjudged 
by  the  court  as  matter  of  law,  is  always  difficult  and  doubt- 
ful ;  and  as  the  court  says,  in  Stackus  u.  R.  R.  (79  iT.  Y. 
464),  there  are  no  two  cases  alike  in  circumstances,  and 
precedents  are  of  little  value. 

'*  In  the  case  at  bar,  all  the  evidence  and  all  legitimate 
inferences  from  evidence  seem  to  me,  to  lead  inevitably  to 
the  conclusion  that  but  for  the  failure  of  the  plaintiff  to  use 
ordinary  care  and  vigilance  in  crossing  the  'avenue,  no  in- 
jury would  have  occurred  to  her,  and  that  the  learned 
trial  judge  should  have  so  decided  as  matter  of  law. 

"As  to  the  last  ground  on  which  the  defendant  claims 
a  reversal  of  the  judgment  and  a  new  trial,  viz :  excessive 
damages,  little  need  be  said.  The  injuries  to  plaintiff, 
which  were  immediately  apparent,  were  comparatively 
trifling  and  inconsiderable,  and  did  not  prevent  her  from 
walking  from  the  scene  of  the  accident  to  Sixth  avenue. 
She  would  not  be  entitled  by  reason  of  these  injuries,  to 
damages  to  the  amount  of  $2,000.  Evidence  of  the  exis- 
tence of  the  more  important  damage,  which  she  claims  to 
have  sustained, — displacement  of  the  womb, — depends 
on  her  own  statement  and  that  of  a  physician  to  whom 
she  applied  for  advice,  eleven  days  after  t^e  date  of 
the  accident  on  which  this  action  depends,  and  to  whom 
she  gave    her  history    of   her   case.      To  other  medical 
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witnesses  who  visited  her  on  the  part  of  the  defendant, 
the  day  after  the  accident,  she  made  no  complaint  on 
that  account;  and  they  concur  in  the  opinion  that  such 
an  injury  to  a  woman  of  her  age  from  such  an  accident  as 
had  occurred  to  her,  would  have  been  improbable,  and  that 
if  it  had  occurred,  it  would  have  caused  severe  and  imme- 
diate pain,  of  which  it  is  but  natural  to  suppose  she  would 
have  complained  to  them.  If  the  existence  of  this  special 
injury  had  been  not  sufficiently  proved,  the  sum  allowed 
in  the  verdict,  for  damages,  would  have  been  excessive,  and 
it  should  not  be  sustained. 

"The  evidence  of  contributory  negligence  on  the  part 
of  the  i)laintiflf  in  this  case,  is,  in  my  opinion,  sufficient  to 
warrant  the  court  in  setting  aside  the  verdict,  and  granting 
a  new  trial. 

"  And  on  the  whole  case,  it  seems  to  me  that  the  ends 
of  justice  require  a  new  trial  (McDonald  v.  Walter,  40  N. 
Y.  561)." 

Chauncey  S.  Truax^  for  appellant. 

Vanderpooly  Oreen  &  Cuming^  for  respondent. 

Opinion  by  O'Gorman,  J.,  Truax,  J.,  concurred. 

Judgment  and  order  appealed  from  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 


ELLEN  McMAHON,   as  Administratrix,  &o..   Appel- 
lant, v.  THE  NEW  YORK  ELEVATED  R.  R.  Co., 
Respondent. 

Action  hy  administrator  for  causing  death  by  negligence — elevated  railroad 

stairway — absence  of  evidence  bearing  either  way^  as  to  contributory 

negligence  —questions  of  fact  and  of  law. 

Before  Sedgwick,  Ch.  J.,  and  0' Gorman,  J. 

Decided  February  4,  1884. 

Appeal  from  judgment  in  favor  of  the  defendants  and 
against  the  plaintiff  on  dismisi^al  of  the  complaint,  and 
from  an  order  denying  a  motion  for  a  new  trial. 
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The  court  at  general  term  said:  ''PlaintifiP  claims 
damages  from  defendants  on  acconnt  of  the  death  of  her 
husband,  the  intestate,  which  occurred  on  June  6,  1879, 
while  he  was  ascending  the  stairway  of  the  station  of  de- 
fendant's railroad  at  One  Hundred  and  Twenty-ninth  street, 
and,  as  she  alleges,  by  reason  of  the  improper  construction 
of  the  stairway,  and  the  hand-rails  being  too  low  and  of 
improper  width,  and  the  stairs  uncovered,  exposed  to  rain, 
and  slippery. 

*'  The  learned  trial  judge  held  that  there  was  no  evidence 
that  the  plaintiffs  intestate  was  not  negligent,  or  that  his 
negligence  or  misfortune  did  not  contribute  to  the  bringing 
about  of  the  accident,  and  dismissed  the  complaint  on  that 
ground. 

"  In  order  to  obtain  a  verdict  in  this  case,  plaintiff  was 
bound  to  prove  that  the  negligence  of  the  defendants 
caused  the  death  of  the  deceased,  and  also  that  no  negli- 
gence on  his  part  contributed  to  that  event. 

"It  is  the  duty  of  a  railroad  company  carrying  pas 
sengers  for  hire,  to  provide  safe  and  proper  means  of  ingress 
and  egress  to  and  from  their  trains  {Shearman  and  Hedfield 
on  Negligence,  §  275  ;  27  Alb,  L.  J,  83).  Is  there  evidence 
that  the  defendiantsin  this  instance  failed  to  perform  that 
duty  i  The  testimony  on  that  subject  is  substantially  ms 
follows  :  The  accident  occurred  at  about  two  o'clock  in  the 
day.  It  had  rained  in  the  forenoon,  but  was  not  then  rain- 
i  ng.  The  stairs  leading  to  defendant' s  ticket  office  were  made 
of  wood,  of  very  fair  width,  the  steps  covered  with  India 
rubber  strips.  There  was  no  roof  overhead.  The  memory 
of  the  witnesses  as  to  whether  that  was  the  condition  of  the 
stairway  on  the  day  of  the  accident  to  the  deceased  is  not 
certain.  The  side  rails  were  from  two  feet  eight  inches  to 
three  feet  five  inches  high,  came  up  to  about  a  man's  hij*. 
They  were  on  the  top  about  four  inches  and  a-half  wide— 
too  wide  for  witness  to  put  his  hand  round  them.  In  rainy 
or  slushy  weather  the  place  was,  in  the  opinion  of  one  of 
the  witnesses,  dangerous  for  people  to  travel  on.  A  man 
had  fallen  on  the  stairs  before  the  injury  to  the  deceased^ 
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but  how,  or  why,  or  exactly  where,  or  under  what  circum- 
stances he  fell,  did  not  appear. 

"The  case  of  Dougan  v.  Champlain  Trans.  Co.  (56  iV.  F. 
1),  is,  in  its  leading  features,  similar  to  the  case  at  bar.  In 
that  case,  the  deceased  fell  down  and  slipped  under  the  rail- 
ing of  the  gangway  of  a  steamboat,  went  overboard  and  was 
drowned.  Held  that  there  was  no  ground  for  supposing 
that  any  passenger  would  fall  under  the  railing,  and  it  was 
obvious  that  no  sucli  thing  was  likely  tooccur,  the  plaintiff 
should  be  non-suited  ;  and  the  non-suit  was  sustained  by 
the  court  of  appeals.  In  the  case  at  bar  there  was  no  evi- 
dence, that  from  any  imperfection  in  their  construction,  any 
danger  of  any  passenger  falling  over  the  stairs  to  the 
ground,  could  fairly  have  been  apprehended,  or  that  such 
•defect  would  necessarily  or  naturally  lead  to  such  a  result, 
although  the  stairs  may,  in  some  I'espects,  have  been  im- 
perfect and  inconvenient  for  travel. 

"  The  question  whether  evidence  offered  to  prove  neg- 
ligence should  be  passed  upon  as  a  question  of  law  by  the 
court,  or  left  to  the  jury  as  matter  of  fact,  is  always  doubt- 
ful and  difficult,  and  depends  on  the  circumstances  of  each 
case,  in  the  case  at  bar  it  does  not  seem  to  have  been 
passed  upon  by  the  trial  judge,  the  motion  to  dismiss 
plaintiflTs  complaint  being  granted  expressly  on  the  ground 
that  there  was  no  evidence  that  the  negligence  of  the  de- 
ceased did  not  contribute  to  the  injury.  The  plaintiff  was 
bound  to  prove  that  no  contributory  negligence  on  his  part 
existed  (Hale  v.  Smith,  78  N.  Y.  480).  Where  there  is  an 
entire  absence  of  evidence  that  plaintiff  is  free  from  fault, 
he  cannot  recover  (Wendell  v.  K.  R.,  91  Id.  420).  '  It  is 
not  e,nough  to  prove  facts,  from  which  either  the  conclu- 
sion of  negligence  or  of  the  absence  of  negligence  may  be 
with  equal  fairness  drawn,  but  the  burden  is  upon  the 
plaintiff  to  satisfy  the  jury  that  there  was  no  contribu- 
tory negligence  on  the  part  of  the  deceased  (Hart  v.  Hud- 
son Bridge  Co.,  84  Id.  66).  It  is  not  sufficient  that  the  evi- 
dence in  this  respect  was  equnlly  balanced,  it  was  essential 
that  at  least  z,  prima  fade  case  should  be  established  (/d^). 
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Where  there  is  no  evidence  as  to  what  actnally  did  take 
place  at  the  time,  and  the  proof  is  snch  as  to  render  it  on; 
certain,  it  cannot  be  said  that  absence  of  negligence  is  estab- 
lished. No  inference  can  be  legitimately  drawn  in  favor  of 
the  plaintiff '  {M.). 

''This  is  the  difficulty  in  the  case  at  bar.  There  is  ab- 
solutely no  evidence  to  show  how  or  why  the  accident  to 
the  deceased  occurred.  No  one  was  near  him  at  the  time. 
Witnesses,  standing  on  the  ground  below,  saw  him  go  up 
tiie  stairs  until  he  got  to  the  second  flight,  and  reached  a' 
spot  within  three  or  four  steps  of  ihe  upper  platform  lead- 
ing to  the  ticket  office,  where  he  fell.  *  He  stopped,  and 
leaned  against  the  rail.  He  went  over  sideways.  He  fell 
across  the  rail.  He  did  not  have  hold  of  the  hand  rail. 
He  walked  up  the  stairs  the  same  as  anybody  else.'  This 
is  all.  Whether  he  imprudently  and  incautiously  ll^aned 
over  and  lost  his  balance,  whether  he  slipped  on  the  stairs, 
and  fell  over,  or  \^hether  he  was  the  victim  of  sudden  diz- 
ziness, and  the  disaster  was  inevitable,  does  not  appear. 
There  is  no  evidence  of  any  negligence  on  his  part  contri- 
buting to  his  fall.  Neither  is  there  any  evidence  that  he 
was  not  negligent.  There  is  no  fact  bearing  on  the  sub- 
ject to  go  to  the  jury — no  conflict  of  evidence  to  be  con- 
sidered— no  inference  from  any  fact  to  be  weighed  by  them ; 
and  in  such  cases,  the  question  must,  of  necessity,  be  deter- 
mined by  the  court  (Wendell  v.  R.  R.,  91  iV.  J".  420 ;  Rey- 
nolds V.  R.  R.,  68  Id.  248 ;  Cordell  v.  R.  R.,  75  Id.  330)." 

0^  Byrne  cfe  Stewart^  for  appellant. 

Beyo^  Duer  &  Bauer dorf^  tor  respondent. 

Opinion  by  O' Gorman,   J.  ;    Sedgwiok,  Ch.  J.,  con- 
curred. 

Judgment  appealed  from  affirmed,  with  costs,  and  order 
denying  a  new  trial  affirmed,  with  ten  dollars  costs. 
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JAMES  TOMPKINS  v.  GEORGE  MANNER,  et  al. 

CasU — right  of  attorney  to  judgment  for — vacating  satuf action  of  judgment. 

Before  Sedgwick,  Ch.  J.,  Truax,  and  O'Gobman,  JJ. 

Decided  March  8,  1884. 

Appeal  from  an  order,  of  the  special  term  made  October 
31,  1883,  vacating  the  satisfaction  of  the  judgment  entered 
herein  in  favor  of  defendants,  and  giving  the  attorney  for 
the  defendants  leave  to  issue  execution  thereon. 

The  moving  papers  showed  the  facts  to  be  as  follows: 
On  Jannary  20,  1879,  judgment  was  entered  herein  in  favor 
of  defendants  and  against  the  plaintiff  for  the  sum  of 
$122.59,  which  judgment  was  entirely  for  costs.  On  February 
25,  1879,  the  judgment  was  docketed  in  New  York  county, 
and  an  execution  issued  thereon  against  the  property  of 
plaintiff  and  returned  unsatisfied.  In  January,  1882,  an 
-execution  was  issued  against  the  person  of  plaintiff,  and  on 
January  20, 1882,  he  was  admitted  to  the  liberties  of  the 
jail.  By  instrument  dated  January  25,  1882,  purporting  to 
have  been  executed  in  Dallas  county,  Texas,  on  December 
1,  1882,  the  defendants  assigned  said  judgment  to  William 
P.  Tompkins.  This  assignment  was  filed  in  theofl5ceof  the 
clerk  of  this  court  December  13,  1882.  On  December  12, 
1882,  ^on  plaintiff's  application,  and  on  consent  of  said  Wil- 
liam P.  Tompkins,  an  order  was  entered  discharging  plaint- 
iff from  the  custody  of  the  sheriff  under  said  execution, 
and  directing  that  the  bond  given  for  the  liberties  of  the 
jail  be  canceled,  and  plaintiff  was  accordingly  discharged 
on  December  20,  1882,  the  judgment  was  satisfied  of  record. 
The  assignment  and  satisfaction  of  the  judgment  were 
without  the  knowledge  or  consent  of  defendants  attorney, 
who  never  received  anything  on  account  of  the  judg- 
ment. 

A  motion  was  thereupon  made  by  defendant's  attorney 
in  person  to  vacate  the  satisfaction,  and  for  leave  to  issue 
execution,  which  motion  was  granted,  and  from  the  order 
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entered  tbereon  the  plaintiff  has  appealed.     No  notice  of 
this  motion  was  given  to  the  assignee. 

Edward  8.  Clinch^  for  appellant. 

A.  J.  Rogers^  for  respondent. 

Per  Curiam. — Order  affirmed,  with  $10  costs,  and  dis- 
bursements to  be  taxed. 


JOHN    G.    HOFFMAN,    Rkspondbnt,  v.    THE    N.  Y., 
LAKE  ERIE  &  WESTERN  K.  R.  Co.,  Appellant. 

WiUkenfoes — miUoffe  and  per  diem  allawanee. 

Before  Sedgwick,  Ch.  J.,  and  Truaz,  J. 

Decided  March  8,  18S4. 

Appeal  from  an  order  directing  a  new  taxation  of  costs 
by  the  clerk. 

The  case  was  on  the  day  calendar  October  1,  when  a 
request  was  made  to  the  court  to  fix  a  day  for  the  trial 
which  would  relieve  the  witnesses  from  unnecessary  attend- 
ance. The  court  denied  the  application,  and  stated  that 
the  witnesses  must  be  in  attendance.  They  were  accord- 
ingly in  court  on  October  2,  on  which  day  the  court  ad- 
journed, on  account  of  the  sickness  of  the  trial  judge,  to 
October  4.  On  October  4  the  case  was  called.  The  trial 
judge  would  not  allow  the  defendant's  default  to  be  taken 
on  account  of  the  absence  of  the  witnesses,  but  required 
the  defendant  to  be  ready  the  next  day,  October  5.  The 
witnesses  were.in  court  on  that  day,  having  come  a  second 
time  to  the  city.  The  case  was  not  reached  October  6,  and 
the  witnesses  went  home  to  spend  Sunday  with  their  fami- 
lies. They  returned  on  October  8,  and  remained  in  court 
that  day,  and  also  on  October  9th,  10th,  11th  and  13th, 
when  the  trial  took  place,  and  the  complaint  was  dismissed 
on  the  plaintiff's  own  testimony.    The  witnesses  were  paid 
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for  their  attendance.  On  the  retaxation  the  court  de- 
dacted  from  the  amount  of  the  bill,  as  taxed  by  the  clerk, 
the  sum  of  $169.74.  The  court  ordered  "  witness  fees  and 
mileage  for  one  day's  attendance  only  are  allowed  for 
each  witness  for  whom  witness  fees  and  mileage  were  al- 
lowed by  said  clerk." 

Defendant  supoenaed  Orange  Sackett  three  times  from 
Avon,  New  York,  366  miles ;  Daniel  L.  Krum,  twice  from 
Elmira,  275  miles  ;  Lewis  Tripp,  three  times  from  Avon, 
366  miles  ;  Amasa  VV.  De  Witt,  three  times  from  Avon,  366 
miles ;  Dr.  William  Nesbitt,  twice  from  Avon,  366  miles, 
and  in  addition  paid  them  the  witnesses'  fees  for  their 
actual  attendance  in  court. 

Abbett  &  Fuller  lor  appellant. — It  has  been  held  that 
where  on  Saturday  night  witnesses  necessarily  went  home 
and  returned  on  Monday  morning  they  were  entitled  to 
two  travel  fees  (Muscott  v.  Runge,  27  How.  86).  It  has 
also  been  held  that  where  the  cause  was  set  down  for  a 
later  day  in  the  circuit,  and  the  witnesses  went  home  and 
returned,  they  were  entitled  to  two  travel  fees  (Miller  o. 
Huntington,  1  Bow.  218  ;  Moulton  ^).  Townsend,  IQld,  306). 
When  the  court  adjourned  from  Tuesday  to  Thursday  on 
account  of  the  sickness  of  Justice  Sedgwick,  practically 
the  case  was  set  down  for  a  later  day  in  the  circuit,  and 
therefore  the  witnesses  had  a  right  to  return  home  and  re- 
ceive the  other  mileage.  Although  the  clerk  struck  off  the 
last  mileage  because  the  witnesses  returned  home  to  re- 
main over  Sunday,  yet,  under  the  case  above  cited  (27 
How.  85),  they  were  entitled  to  that  fee. 

Edward  8.  Hatch,  for  respondent. — The  clerk  should 
not  have  allowed  more  than  one  traveling  fee  for  any  of 
the  witnesses  in  this  case.  This  case  appeared  on  the  day 
calendar  for  the  October  term  ;  was  called  from  day  to  day, 
and  was  tried  before  the  end  thereof.  It  was  the  duty  of 
the  witnesses  to  have  remained  during  the  term,  and  they 
might  have  been  allowed  their  per  diem  amount  for  such 
attendance,  but  they  are  entitled  to  one  traveling  fee  only 
Vol.  XVUI-88 
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(Mascott  V.  Ruiige,  27  How.  85,  90 ;  Wheeler  o.  Backman, 
6  Hobt.  702  ;  Courtney  v.  Baker,  3  Den.  27  ;  Cartis  v.  But- 
ton, 4  Sanclf.  719). 

Per  Curiam. — The  appellant  is  entitled  to  tax  mileage 
for  but  one  attendance.  The  witnesses  could  have  com- 
pelied  the  payment  of  but  one  fee  for  mileage.  Any  pay- 
ment in  excess  of  one  was  a  gratuity  from  the  defendant 
to  the  witness  and  cannot  be  taxed. 

The  appellant  is  entitled  to  tax  a  fee  of  fifty  cents  for 
each  day  the  wittiesses  were  in  attendance.  This  number 
of  days  appears  to  be  correctly  stated  iu  the  bill  of  costs. 

The  order  ap[)ealed  is  modified  so  as  to  allow  the  appel- 
lant witnesses'  fees  for  each  day's  attendance,  and  as  modi- 
fied is  affirmed  without  costs. 


ELLEN    REARDON,  ^n  ij^fant,  Rbspondbnt,  «. 
THE  NEW  YORK  CONSOLIDATED  CARD 
COMPANY,  Appellant. 

Bill  of  particularB—dimretion  as  to. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  March  21,  1SS4. 

Appeal  from  an  order  denying  a  motion  to  make  the 
complaint  more  definite  and  certain,  or  to  furnish  a  bill  of 
particulars. 

The  action  was  brought  to  recover  for  injuries  suffered 
by  plaintiff  while  working  at  a  card-cutting  machine  while 
in  defendants'  employment. 

The  original  complaint,  charged  that  the  machine  was 
out  of  order  at  the  time  of  the  accident,  as  was  well  known 
to  the  defendant.  On  the  trial  of  the  cause  a  juror  was 
withdrawn  to  enable  plaintiff  to  move  to  amend  the  com- 
plaint. The  amended  complaint,  charged  that  plaintiff 
was  injured  withovi  knowledge  on  her  part  that  said  ma- 
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chine  was  then  defective.  Neither  complaint  specified  in 
what  respect  the  machine  was  out  of  order  or  defective. 
The  affidavit  of  the  manager  and  superintendent  of  the  de- 
fendant stated  that  the  machine  had  been  examined  on  the 
day  of  the  accident  immediately  before,  and  again  imme- 
diately after,  the  accident,  and  that  after  careful  examina- 
tion and  diligent  inquiry,  defendant  had  not  been  able  to 
discover  wherein  the  machine  was  defective  or  out  of  order, 
and  that  defendant  did  not  believe  that  the  machine  was 
out  of  order  pr  defective,  and  did  not  know  where  to  ob- 
tain the  information  on  which  the  allegation  in  the  com- 
plaint was  based. 

The  motion  was  denied,  for  the  reason,  as  stated  in  the 
opinion,  "I  do  not  think  that  this  is  a  case  in  which  a  bill 
of  particulars  should  be  ordered — defendant  has  the  same 
means  of  knowledge  or  better  than  plaintiflF." 

Prom  the  order  denying  motion  the  appeal  is  taken. 

The  court  at  general  term  said: — **The  granting  or 
denying  the  motion  was  within  the  discretion  of  the  special 
term,  and  this  court  sees  no  reason  to  doubt  that  such  dis- 
cretion has  been  properly  exercised  in  this  case  (Bntler  v. 
Mann,  9  Abb.  N.  O.  49  ;  2  Oh.  Pro.  R.  240).  With  the 
knowledge  and  information  which  defendants  have,  or  can 
acquire  as  to  the  condition  of  the  machine  at  which  plaint- 
iflf  was  employed,  there  can  be  no  difliculty  in  their  making 
such  answer  to  her  complaint  as  would  put  on  her  the  burden 
of  proving  the  existence  of  the  defect,  if  any  there  were, 
in  the  machine,  by  reason  of  which  the  injury  to  her  oc- 
curred, and  of  testing  the  worth  of  the  evidence  on  her 
behalf  by  the  everyday  experience  of  the  working  of 
the  machine  which,  by  reason  of  its  being  in  their  posses- 
sion, they  can  command." 

Burrilly  Zabriskie  &  BurriUy  for  appellant. 

John  D,  Townsend^  for  respondent. 

Opinion  by  O' Gorman,  J.;  Sedgwiok,  Ch.  J.,  and 
Fbeedman,  J.,  concurred. 

Order  appealed  from,  affirmed,  with  ten  dollars  costs. 
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JAMES  WOOD,  Appellant,  v.  JOSEPH  O.  BROWN, 

Respondent. 

Attorn^  and  elient-^initrumenU  fawfrdbU  to  attorney  gwm  en  mtUement  &f- 
Ueeen  him  and  client,  burden  of  justifying  reete  on  attorney. 

Before  Sedgwick,  Ch.  J.,  Preedman  and  O'Gorman,  JJ. 

Decided  AprU  7, 1884. 

Appeal  from  judgment  in  favor  of  defendant,  withoosts, 
etc.,  entered  on  report  of  a  referee. 

This  action  was  brought  for  the  purpose  of  setting  aside 
a  release  executed  by  the  plaintiff  in  April  1877,  in  favorof 
the  defendant,  and  for  an  accounting  and  paj^ment  by  de- 
fendant to  the  plaintiff  of  all  moneys  found  to  be  due  by 
defendant  to  him.  The  case  was  referred  by  consent,  to  a 
referee  to  hear  and  determine.  The  defendant  was  an  attor 
ney  and  counselor;  and  plaintiff  claimed  that  defendant 
acted  in  that  capacity  toward  him  during  a  period  ex^tend- 
ingover  about  eighteen  years.  At  the  close  of  the  evidence 
the  plaintiff's  counsel  stated  the  claims  against  the  defend- 
ant to  be,  that  the  defendant  was  the  real  attorney  of  the 
plaintiff  during  the  period  claimed  in  the  complaint;  that 
plaintiff  should  have  credit  on  account  with  the  defendant 
for  $2,000,  as  paid  by  plaintiff  in  a  tax  matter ;  that  a 
charge  made  by  defendant  against  plaintiff  for  cost^,  al- 
h)wancp,  etc.,  in  a  foreclosure  suit  for  $50,000,  carried  on 
by  defendant,  should  not  be  allowed,  beyond  the  amonnt 
of  $300  ;  that  Expenses  of  examining  title  of  property,  on 
the  security  of  which  loans  of  $1,155  and  $1,5(X)  were  ob- 
tained, should  not  be  charged  against  plaintiff  ;  that  a  re- 
le«'ise  by  plaintiff  to  the  defendant  should  be  set  aside. 

As  to  each  of  ttiese/laims,  the  referee  found  against  the 
l^Liintiff  and  in  favor  of  the  defendant. 

After  a  review  of  the  evidence,  the  court  at  general  term 
snid  : — "  The  plaintiff  executed  a  release  to  defendant,  which 
was  duly  witnessed  and  delivered  to  the  defendant.  The 
referee  has  found  that  this  release  is,  in  all  respects,  a  good 
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and  valid  instrnmeht,  and  shopld  stand  as  a  final  settle- 
ment with  respect  to  the  matters  therein  set  forth.  We 
have  Qonsidered  the  evidence  on  that  question,  with  care- 
ful regard  to  the  mle  to  which  our  attention  has  been 
called  by  the  learned  counsel  for  the  plaintiflF,  that  in 
transactions  between  attorney  and  client,  the  burden  rests 
on  the  attorney  of  jasfifying  instruments  beneficial  to  him- 
self, and  are  of  opinion  that  the  finding  and  conclusion 
of  the  learned  referee  sustaining  the  release  are  correct. 

J.  Tracy  Langan^  for  appellant. 

Erastns  F,  Brown,  for  respondent. 

Opinion  by  O'Gouman,   J.  ;  Sedgwick,  Ch.  J.,  and 
Preepman,  J.,  concurred. 

Judgment  appealed  from  afiirmed,  with  costs. 


ROBERT  R  GREER,  Respondent,  v.  THE  PEOPLE'S 
TELEPHONE  &  TELEGRAPH  Co.,  Appellant. 

Master  and  servant — presumption  as  to  continuance  of  employment  "beyond  term, 
— Dut/y  of  servants  of  corporation  as  to  orders  of  different  officers. 

Before  Sedgwick,  Ch.  J.,  Fkeedman  and  O'Goeman,^  J  J. 

Decided  March  26,  1884. 

Appeal  by  defendants  from  judgment  for  plaintiff 
entered  on  verdict  of  jury,  and  from  order  denying  defend- 
ant's motion  for  a  new  trial  made  upon  the  judge's  minutes. 

The  action  was  upon  an  alleged  breach  of  contract  of 
hiring  of  plaintiff  by  defendants  to  perform  certain  ser- 
vices. 

The  court  at  general  term  said  : — **  Two  questions  are 
involved  in  this  appeal.  The  first  refers  to  the  assnraption 
by  the  court  below  that  on  the  pleading  and  proof  it  ap- 
peared that  the  defendants  had  hired  the  plaintiff  for  one 
year.  The  testimony  shows  that  the  plaintiff  had  been 
hired  originally  before  September  1,  1881,  for  one  year,  and 
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has  continued  in  the  employment  from  that  day  to  Septem- 
ber 1,  1882.  He  remained  in  the  service  after  that  day, 
until  October  31, 1882,  when  he  was  discharged  without  his 
consent.  On  these  facts  the  law  is,  that  tbe  remaining  in 
the  service  for  any  time  by  the  consent  of  the  employer, 
renews  the  first  conti-act  for  one  year.  Or,  if  there  h:id 
been  no  hiring  in  the  first  place  expressly  for  one  year,  thr 
law  implies  a  contract  for  services  for  that  time,  and  also  if 
there  be  a  continuance  of  services  after  that  time,  a  renewal 
for  one  year. 

'*  The  second  question  refers  to  a  claim  by  defendants, 
that  the  evidence  incontrovertibly  shows  that  the  plaintiff 
was  validly  dismissed  October  31,  1882,  because  of  dis- 
obedience of  orders  given  to  him  by  the  secretary,  who  was 
also  treasurer  of  the  company.  The  orders  which  he  dis- 
obeyed were  at  variance  with  orders  that  he  had  received 
from, — as  the  jury  were  at  liberty  to  find, — two  members  of 
the  executive  committee.  It  did  not  appear  that  it  was  the 
duty  of  the  plaintiff  to  look  solely  for  orders  to  the  secre- 
tary, so  clearly  that  there  was  no  question  for  the  jury  on 
this  point.  And  the  court  left  it  to  the  jury  to  find  whethei 
the  orders  he  received  from  the  secretary  were  such  as  he 
should  have  obeyed,  saying  that  if  they  were,  the  plaintiff 
could  not  recover  for  services  after  October  31." 

Oeorge  8. 'Hustings^  for  appellant. 

H.  F.  Andrews  and  JR.  F.  Andrews^  for  respondent. 

Opinion  by  Sedgwick,  Ch.  J. ;  Fresdman  and  O' Gor- 
man, JJ.,  concurred. 

Judgment  affirmed,  with  costs,  and  order  appealed  from 
affirmed,  with  $10  costs. 
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ELIAS  BACH,  et  al.,  Respondents,  v.  DAVID  LEVY, 
ET  AL.,  Appellants. 

Written  warranty  afguality  on  9ale  of  personal  property — modiJUation  of  by  oral 

testimony — name  known  to  trade  denoting  quality — objection  to  recovery  in 

action  for  breach  of  warranty  that  note  given  in  payment  of  gttodi  had 

not  matured, — Sale  for  account  of  warrantor  in  cate  of  breach^ 

requisites  of— measure  of  damages. 

Before  Sedgwick,  Ch.  J.,  and  O' Gorman,  J. 

Decided  April  7,  1^84. 

Appeal  from  a  judgment  founded  on  the  verdict  of  a 
jury  against  the  defendants  for  |2,626.06  damages  for 
breach  by  them  of  warranty  in  the  sale  to  the  plain tiflFs,  of 
one  hundred  and  seventy-five  cases  of  tobacco,  called 
''Connecticut  seconds,"  at  the  rate  of  ten  and  one  half 
cents  per  pound. 

The  court  at  General  Term  said  : — '*The  following  is  a 
(•opy  of  the  contract.  '  New  York,  April  19,  1883.  Sold 
to  Messers.  Elias  Bad:  ft  Son,  for  ace.  of  Messrs.  D.  Levy 
&  Son,  (175)  one  hundred  and  seventy -five  cases  Conn,  sec- 
onds L.  Tobacco,  crop  1882,  by  packer's  samples.  Mess. 
D.  Levy  &  Son  guarantee  the  tobacco  to  be  like  samples, 
and  sound  until  after  stripped  sampling,  July  1,  1883. 
Price  lOjc.  Marked  weight.  Insurance  guaranteed  and 
storage  free.     Terms,  6  months  note.     S.  Wollenberg.* 

"A  few  days  after  the  above  mentioned  date  the  plaint- 
iflFs  received  from  the  defendants  the  bill  for  the  tobacco, 
of  which  the  following  is  a  copy  :  '  169  Water  Street, 
New  York,  April  19,  1883.  Messers  E.  Bach  &  Son  : 
Bought  of  D.  Levy  &  Son.  Terms,  net  cash,  unless  settled 
by  note.  Claims  for  deduction  or  deficiency  to  be  within 
five  days  after  receipt  of  goods.  (Here  toUow  the  numbers 
of  each  case,  the  gross  weight  and  tare.)  68,233 — lOj — 
16,993.88.    Settled  by  note.     (Signed)  D.  Levy  &  Son.' 

'*The  price  of  the  whole  of  this  tobacco,  was  $6,903.33, 
and  for  this  amount  plaintiflFs  gave  to  defendants  their  prom- 
issory note  payable  in  five  months  after  date,  in  payment 


MO  BACH  V.  LEVY. 


Sialemeut  of  the  Case. 


of  said  tobacco.  It  appears  in  evidence  that  the  term 
'  Connecticut  seconds '  is  understood  in  the  trade  to  mean 
tobacco  grown  in  the  state  of  Connecticut,  and  not  else- 
where, and  the  market  value  of  rirnt  tobacco  is  generally 
higher  than  that  of  tobacco  of  the  same  grade,  grown  in 
Massachusetts.  The  tobacco  purchased  by  the  plain  tiff  •< 
of  the  defendants  was  not  delivered  until  about  the  first 
day  of  July,  1883.  It  was  then  examined  by  the  plaintiffs, 
and  found  to  be,  not  'Connecticut,'  but  'Massachusetts' 
tobacco  and  in  great  part  not  up  to  the  packer's  samples. 
One  of  the  witnesses  testified  that  ninety-six  cases  were 
inferior.  The  defendant  Levy  admitted  that  thirty-eight 
cases  differed  from  the  samples.  The  plaintiffs  offered  to 
return  the  tobacco  to  the  defendants  on  the  return  by  them 
of  plaintiff's  note,  given  in  settlement ;  and  this  prop- 
osition not  being  accepted,  the  i)laintiffs  gave  the  defend- 
ants due  written  notice  that  they  would  sell  the  tobacco  by 
public  auction,  and  hold  defendants  responsible  for  any 
damage  that  might  ensue.  On  July  10,  1883,  the  tobacco 
was  sold  at  public  auction,  realizing  the  net  sum  of 
$5,439.22,  being  at  the  rate  of  8|  cents  per  pound. 

"The  defendants  did  not  call  any  witnesses  in  their 
behalf  at  the  trial,  but  moved  the  court  to  direct  a  verdict 
for  the  defendants,  which  motion  was  denied.  They  also 
made  various  objections  in  the  course  of  the  trial  to  the  ad- 
mission and  rejection  of  testimony,  raising  thereby  ques- 
tions of  law  which  are  substantially  as  follows : 

"First.  That  the  cause  of  action  was  not  complete  at 
the  time  of  bringing  this  action,  because  the  note  given  to 
the  defendants  by  the  plaintiffs  An  settlement  of  the  pur- 
chase of  the  tobacco  had  not  then,  matured,  and  had  not 
then  been  paid. 

•'  In  my  opinion  this  objection  is  not  weU  taken.  *  Th«* 
plaintiffs  gave  their  note  to  the  defendants  payable  in  tivi* 
months  from  the  date  of  the  sale,  that  being  the  form  of 
payment  agreed  upon  as  payment,  as  was  stated  in  the  bill 
rendered,  by  the  words  settled  by  note.'  This  note  ma- 
tured before  the  trial  of  the  action,  which  took  place  on 
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November  23,  1883.  It  may  be  reasonably  presumed  to 
have  been  paid  before  that  time,  and  even  if  it  were  not 
paid,  the  liability  of  the  plaintiffs  on  the  note  continued, 
and  could  be  enforced  by  the  holder  of  the  note. 

''The  second  objection  of  the  defendants,  against 
plaintiffs'  recovery,  is  that  there  was  no  express  warranty 
that  the  tobacco  should  be  'Connecticut  seconds,'  but  only 
that  it  should  be  equal  to  the  packer's  samples,  and  that 
the  warranty  being  in  writing,  no  other  or  broader  warranty 
could  be  implied  or  proved  by  parol. 

"The  learned  counsel  for  the  defendants  elicited  from 
Bach,  one  of  nhe  i)laintiff8,  under  cfoss-examination  at  the 
trial,  the  following  testimony:  'At  the  time  the  contract 
was  made,  Mr.  Levy  (one  of  the  defendants)  said  to  me, 
I  guarantee  these  one  hundred  and  seventy-fivo  cases  will 
come  up  to  the  packer's  samples,  and  I  will  guarantee  they 
are  'Connecticut  tobacco;'  and  upon  that  condition  I 
bought  the  tobacco  ;  and  I  told  defendant  that  he  would 
have  to  reduce  it  to  writing.'  This  evidence  was  received 
without  objection,  and  was  admissible  for  the  purpose  of 
showing,  that  the  written  contract  was  not  a  sufficient  or 
a  complete  record  of  all  the  actual  antecedent  parol  agree- 
ment between  the  parties  {Benjamin  on  Sales,  vol.  1,  §§  208, 
209,  210  ;  Chapin  v,  Dobson,  78  N.  T.  74  ;  Wilson  v.  Deen, 
74  Id.  631). 

"  It  has  been  also  held  that  where,  as  in  the  case  at  bar, 
the  thing  sold  is  known  to  the  trade  by  a  particular  name, 
and  is  described  by  that  name  in  the  contract  of  sale,  it  is 
a  condition  of  the  sale  that  the  thing  delivered  should  be 
the  thing  so  described.  This  condition  applies  to  the  subject 
of  the  sale,  and  if  the  thing  thus  described  and  specified 
be  not  delivered,  the  contract  fails  of  performance,  irre- 
spective of  any  express  warranty,  because  the  thing  i^  not 
supplied  to  which  the  terms  of  the  contract  can  attach 
{Bef^jamin  an  Sales,  vol.  2,  §§  918,  919  ;  Wolcott  v.  Mount, 
36  N.  J.  L.  '262,  265).  Thus  in  the  case  at  bar,  the  thing 
which  was  the  subject  of  the  contract,  was  what  was  known 
a3  'Connecticut  seconds."     To  them  alone,  the  written  con- 
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tract  and  warranty  applied,  and  delivery  to  the  plaintiflFs 
of  any  other  kind  of  tobacco,  was  a  failure  to  carry  oat 
the  essential  and  necessary  conditions  of  the  contract. 

'^For  these  reasons,  I  think  that  the  testimony  as  to 
the  fact  that  the  toba(^co  delivered  was  not  was  was  known 
in  the  trade  as  'Connecticut  seconds'  and  as  to  the  mar- 
ket value  of  *  Connecticut  seconds'  as  compared  with 
*  Massachusetts  tobacco,'  was  properly  admitted  (Van 
Wyck  V.  Allen,  69  N.  Y.  61  ;  White  o.  Miller,  71  Id,  118). 

'*  I  see  no  objection  to  the  sale  of  the  tobacco  by  auction 
in  a  lump,  and  for  cash.  The  purchase  was  of  176  cases, 
was  one  entire  purchase  for  one  sum  received  in  settlement 
for  the  whole  purchase.  When  the  bulk,  or  a  large  pro- 
portion of  the  articles,  included  in  one  purchase  fails  to 
come  up  to  the  warranty,  or  to  fulfill  the  conditions  of  the 
.sale,  the  contract  may  be  treated  as  violated  as  to  all,  and 
n  sale  by  public  auction  and  for  cash  seems  to  have  been 
in  this  case,  a  fair  means  of  ascertaining  the  market  value 
at  the  time  of  the  sale.  It  is  in  evidence  that  the  auction 
sale  in  this  instance  was  largely  advertised,  well  attended, 
and  that  the  tobacco  sold,  brought  its  market  value.  This 
sale  was  a  proper  mode  of  ascertaining  the  value  (Muller 
V.  Eno,  14  N.  7.  597  ;  Pollen  v,  Le  Roy,  30  Id.  549  ;  Parks 
V,  Morris,  &c.  Co.,  54  Id,  586). 

**  Defendant's  counsel  further  objects  that  the  proper 
measure  of  damages  was  not  applied  in  this  case.  The 
true  measure  of  damages  was  the  diflFerence  between  what 
would  have  been  the  value  of  the  tobacco  at  the  time  of 
delivery,  if  it  had  corresponded  with  sample  and  been 
'  Connecticut  seconds,'  which  was  the  article  which  the 
parties  agreed  that  it  should  be,  and  the  value  of  the  arti- 
cle as  it  actually  was  at  the  time  of  the  auction  sale  which 
took  place  almost  immediately  after  the  delivery.  The 
evidence  showed  that  the  true  value  of  such  sound  tobacco 
at  the  time  of  delivery,  was  twelve  cents  per  pound,  mak- 
ing the  amount  $8,187.96.  The  sale  of  the  tobacco,  as  it 
actually  was,  at  auction,  realized  at  the  rate  of  8M  cents  per 
pound,  making  the  amount  $5,439.22, 
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The  difference  between  these  sams,  ia  $2,748.74,  and  the 
verdict  was  for  $2,626.08,  somewhat  less  than  the  anioant 
of  damages  that  the  plaintiffs  would  have  legally  been  en- 
titled to. 

Kavffman  dk  Sanders^  for  appellants. 

Tawnsend,  Dyett  <fe  JBinstein,  for  respondents. 

Opinion  bj  O' Gorman,  J.;  Sedgwiok,  Ch.  J.,  con- 
curred in  result. 

Judgment  appealed  from,  affirmed,  with  costs. 


ELIZA  A.  THOMAS,  as  Executrix,  bto.,  v.  THB 
N.  Y.  LIFE  INS.  CO.* 

Boujer  of  general  term  <u  to  damoffei. 

•  Motion  to  modify  general  term  order. 

The  order  is  to  stand,  as  to  its  directions  for  the  judg- 
ment, neither  party  to  have  costs  of  appeal. 

Sedgwick,  Ch.  J. — I  am  of  opinion  that  when  the  gen- 
eral term,  does  not  reverse  any  hading  of  fact,  it  has  the 
power  to  modify  the  judgment  by  altering  the  amount  of 
damages  recovered  when  the  moditication  is  a  result  of  law 
upon  the  facts  found  (See  Andrews  v.  Tyng,  94  If.  Y.  17). 
Under  the  special  circumstances  of  the  case,  I  think  it 
would  be  best  that  neither  party  should  have  costs  of  ap- 
peal. 

Fbbbdman  and  O' Gorman,  JJ.,  concurred. 
*  See  8.  C,  anU,  p.  225. 
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RiOHARD  Bakeb,  appellant,  «.  William  L.  Robbbts,  et 
aLy  respondents.     Decided  January  2,  1884. 

Appeal  from  judgment  in  favor  of  the  respondents,  and 
against  tiie  appellant  on  report  of  a  referee,  for  $552.72. 
witli  interest,  from  November  1,  1880.  Winfield,  Leeds  & 
Morse,  for  appellant ;  Sheldon  &  Brown,  for  respondents. 
Opinion  by  O'Gorman,  J. ;  Sedgwick,  Ch.  J.,  and  Preed- 
man,  J.,  agreed  to  affirm.     Judgment  affirmed  with  costs. 


Nelson  J.  Botsfobd,  respondent,  n.  Chablks  C.  Dodge, 
et  al.j  appellants.  Daniel  B.  Halstbad,  respondent, 
0.  Charlks  C.  Dodge,  et  cU.^  appellants.  Decided 
January  7,  1884. 

Appeals  from  judgments  for  the  plaintiffs  overruling 
rhe  defendant's  demurrers  to  the  complaints,  with  costs, 
und  giving  leave  to  the  defendants  to  withdraw  their  de- 
murrers, and  serve  answers  within  twenty  days,  on  pay- 
ment of  costs  of  the  action.  William  D.  Peck,  for  ap- 
pellants ;  Dill  &  Chandler,  for  respondents.  Opinion 
by  O'Gorman,  J.,  Sedgwick,  Ch.  J.,  agrees  to  affirm. 
Orders  affirmed,  with  $10  costs  in  each' case,  and  judg- 
ments of  the  special  term  affirmed  with  costs,  with  leave 
to  withdraw  demurrers  and  answer  within  twenty  days  oil 
payment  of  costs. 


William  C.  Hebbiok,  appellant,  v.  Gebmania  Pibe  In- 
surance Co.,  respondent.     Decided  January  7,  1884. 

Appeal  from  a  judgment  entered  May  19, 1883,  in  favor 
of  the  defendant,  dismisising  the  plaintiffs  complaint  with 
costs.  Edward  M.  Shepard,  for  appellant;  O.  E.  Bright, 
for  respondent.  Opinion  by  O'Gorman,  J.;  Sedgwick,  Ch. 
J.,  concurred.    Judgment  affirmed  with  costs. 
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Edward  Hall,  appellant,  v,  James  G.  Bennett,  as  exec- 
ator,  &c.,  respondent.     Decided  February  4,  1884. 

Appeal  from  an  order  made  April  16,  1883,  denying 
plaintiflTs  motion  to  direct  the  clerk  to  tax  plaintiff's  costs 
and  disbursements  in  this  action.  L.  Laiiiu  Kellogg,  for 
appellant ;  John  Townshend,  for  respondent.  Freedman, 
J. — As  the  judgment  in  tbis  action  has  been  reversed  on 
defendant's  appeal  and  a  new  trial  ordered,  the  appeal  of 
jJaintiflP  from  the  order  of  April  16,  1883,  should  be  dis- 
missed without  costs  to  either  party,  O' Gorman,  J.,  con- 
curred. 


People  ex  rel.  Prank  Forrester,  relator,  v,  Allan 
Campbell,  Comptroller  of  the  city  of  N.  Y.,  respon- 
dent.    Decided  February  4,  1884. 

Hearing  upon  a  wit  of  certiorari,  the  papers  on  which 
it  was  granted,  and  the  return  thereto.  John  D.  Town- 
send,  for  relator ;  George  P.  Andrews,  counsel  to  the  cor- 
poration, and  D.  J.  Dean,  for  respondent.  Freedman,  J. — 
The  facts  of  this  case  and  the  questions  arising  thereon  and 
presented  thereby  for  review,  are  identical  with  those  of 
the  case  of  The  People  ex  rel.  William  C.  Emmet  v.  Allan 
Campbell,  comptroller,  &c.,  decided  at  this  term,  with  the 
sole  exception  that,  instead  of  having  been  disbursing  clerk, 
the  relator  was  the  assistant  disbursing  clerk  in  the  audit 
ing  bureau  of  the  Department  of  Finance.  As  such,  it  is 
conceded,  he  was  a  regular  clerk  within  the  meaning  of 
section  28  of  chapter  336  of  Laws  1873.  For  the  reasons 
stated  in  Emmet's  case,  a  final  order  should  be  entered,  as 
provided  by  section  2141  of  the  Code  of  Civ.  Pro.,  confirm- 
ing the  determination  reviewed,  with  costs  to  the  respon- 
dent fixed  at  the  sum  of  $25  and  disbursements.  Sedgwick, 
Ch.  J.,  concurred. 
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Elizabbtu  a.  L.  Hyatt,  respondenf,  v.  Dale  Mancfao- 
TURING  Co.,  appellant.     Decided  February  4,  1884. 

Appeal  from  order  of  special  term,  denying  motion  on 
the  part  of  the  defendantSr  made  on  December  21,  1883, 
for  leave  to  renew  a  motion  to  send  this  case  back  to  a 
referee,  and  that  said  referee  be  required  to  correct  his 
minutes,  so  that  the  same  shall  show  the  fact  of  the  sur- 
render of  a  license  by  the  defendants  during  the  trial  and 
whether  or  no  such  license  was  surrendered.  Geo.  W.  Van 
Slyck,  for  respondent ;  B.  D.  McCarthy,  for  appellant. 
0' Gorman,  J. — It  was  a  matter  in  the  discretion  of  the 
judge  below,  to  hear  a  motion  which  had  already  been 
heard  and  denied  by  another  judge  at  special  term.  It  was 
within  his  discretion  to  grant  or  to  deny  it ;  and  from  the 
exercise  of  that  discretion,  unless  it  be  manifestly  abused, 
an  appeal  to  this  court  will  not  be  sustained.  Sedgwick, 
Oil.  J.,  concurred.     Order  affirmed,  with  $10  costs. 


James  M.  Titttle,  appellant,  v.  Richard  P.  Bothwell, 
respondent.     Decided  February  4,  1884. 

Appeal  by  plain  tiflp  from  order  striking  from  the  com- 
plaint irrelevant  and  redundant  allegations.  Motion  by  re- 
spondent to  dismiss  the  appeal.  Edward  M.  Shepard,  for 
appellant ;  Abram  Kling,  for  respondent.  Before  Sedgwick, 
Cli.  J.,  and  G'Gorman,  J.  Per  Curiam. — Order  appealed 
from  affirmed,  with  $10  costs,  and  disbursements  to  be 
taxed.  The  court  does  not  pass  upon  the  merits  of  the 
motion  to  dismiss,  but  having  affirmed  the  order,  denies 
the  motion,  formally,  without  costs. 


Joseph  H.  Keller,  et  aZ.,  respondents,  v.  Edwik  J.  Den- 
ning, Jr.,  appellant.     Decided  February  4v  1884. 

Appeal  from  order  directing  defendant  to  accept  ser- 
vice of  complaint.     Martin  &  Sniitb,  for  appellant;  Sul- 
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li van  &  Cromwell,  for  respondent.  Before  Sedgwick,  Ch. 
J.,  Traax  and  O' Gorman,  J  J.  Opinion  Per  Curiam.— Order 
affirmed,  with  costs. 


Clara   L.  Tottbn,  appellant,  v.  Cassius  H.  Read,  re- 
spondent.   Decided  February  4, 1884. 

Appeal  from  an  order  directing  the  plaintiff  to  serve  a 
bill  of  particulars.  I.  T.  Williams,  for  appellant ;  Chris- 
topher Fine,  for  respondent.  Before  Sedgwick,  Ch.  J.,  and 
Trnax,  J.  Memorandum  Per  Curiam. — Order  modified, 
and  as  modified  affirmed,  without  costs  to  either  party. 


James  Goodfbllow,  appellant,  v.  The  Mayor,  &g.  of 
THE  City  of  New  York,  respondent.  Decided  Feb- 
ruary 4,  1884. 

Appeal  from  a  judgment,  dismissing  the  complaint  with 
costs.  B.  F.  Mudgett,  for  appellant;  D.  J.  Dean,  for  re- 
spondent. Before  Truax  and  O'Gorman,  JJ.  Per  Curiam. 
— The  evidence  failed  to  show  any  negligence  ip  the  de- 
fendant and  therefore  the  complaint  was  rightly  dismissed. 
The  judgment  is  affirmed,  with  costs. 


The  Second  Bank  of  Paterson,  New  Jersey,  appel- 
lant, V,  Alfred  S.  Dix,  et  al.^  respondents.  Decided 
February  4,  1884. 

Appeal  by  plaintiflf  from  judgment  in  favor  of  respon- 
dents Dix  and  Phyfe,  entered  on  direction  of  judge  at  trial 
t**rm,  that  the  complaint  be  dismissed  against  them,  and  in 
favor  of  respondent  Brown,  on  the  verdict  of  the  jury. 
Preston  Stevenson,  for  appellant ;  Thomas  J.  Moore,  for 
respondents  Dix  and  Phyfe ;  John  Yard  and  Almon  Good- 
win, for  respondent  Brown.  Before  Sedgwick,  Ch.  J., 
Trnax  and  O'Gorman,  JJ.  Per  Curiam. — Judgments 
affirmed,  with  costs  for  resi)ondents  severally. 
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The  Wilber  National  Bank  of  Oneonta,  New  York, 
respondent,  v.  John  F.  Betz,  Impleaded,  &c.,  appel- 
lant.    Decided  Februar}'  4,  1884. 

Appeal  by  defendant  from  an  order  denying  his  motion 
to  set  aside  order  for  publication  of  summons.  Samuel 
Untermyer,  for  appellant;  Estes  &  Barnard,  for  respon- 
dent. Before  Sedgwick,  Ch.  J.,  Freedman  and  O' Gorman, 
JJ.  Per  Curiam. — Order  affirmed,  with  $10  cost^  and  dis- 
bursements to  be  taxed. 


Nelson  C.  Reid,  et  al.,  v.  The  Equitable  Life  Insuranoe 
Society,  &c.    Decided  March  3, 1884. 

Before  Freedman  and  Ingraham,  JJ.  Per  Curiam. — 
The  order  appealed  from  should  be  affirmed,  with  costs. 

William  H.  Rutty,  appellant,  v,  Augustin  E.  Person, 
et  aL^  respondents.    Decided  March  3,  1884. 

Appeal  from  an  order  denying  a  motion  made  by 
plaintiff  for  leave  to  inspect  and  to  take  copies  of  the  de- 
fendant's books.  Eugene  H.  Pomeroy  and  Jno.  E.  Enstis, 
for  appellant ;  S.  P.  Nash  and  Ludlow  Fowler,  for  respon- 
dents. Before  Sedgwick,  Ch.  J.,  and  Truax,  J.  Per 
Curiam. — The  parties  hereto  have  entered  into  a  stipulation 
in  which  the  defendants  stipulate,  among  other  things,  to 
produce  tlieir  books  before  the  referee,  and  the  plaintiff 
stipulates  not  to  enforce  any  order  requiring  the  defendants 
to  produce  their  books.  This  stipulation  renders  an  order 
for  the  production  and  inspection  of  the  books  unnecessary, 
at  least  until  it  is  shown  that  the  defendants  have  refused 
to  comply  with  ^he  terms  of  their  stipulation.  When  they 
shall  be  produced  before  the  referee,  they  will  be  under  his 
control,  and  he  may  then  make  such  order  concerning  them 
as  he  deems  just.  Order  affirmed,  with  $10  costs  and  dis- 
bursements to  be  taxed 
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James  N.    Donvak,  respondent,  v.  William  B.  Wklsui 
appellant.     Decided  March  4,  1884. 

Appeal  by  defendant  from  judgment  entered  npon  ver- 
dict of  jnry  in  favor  of  plaintiff,  and  from  order  denyin;:^ 
motion  for  new  trial  made  upon  the  judge's  minutes.  Wil- 
liam H.  Gibson,  for  appellant;  Payson  Merrill,  for  respon- 
dent. Before  Sedgwick,  Ch.  J.,  Trnax  and  O' Gorman,  J  J. 
Per  Curiam. — Judgment  affirmed,  with  costs.  Order  ap- 
pealed from  affirmed,  with  $10  costs  atid  disbursements  to 
be  taxed. 

Peter  TowNSEND,  respondent,  «.  Cassius  H.  Read,  6^a^., 
appellants.    Decided  March  24, 1884. 

Appeal  by  the  defendants  from  a  judgment  entered 
against  them  upon  the  report  of  a  referee.  Christopher 
Fine,  for  appellants ;  I.  T.  Williams,  for  respondent. 
Opinion  by  Preedman,  J.;  Sedgwick,  Ch.  J.,  and  O'Gor- 
man,  J.,  eonourred.     Judgment  affirmed,  with  costs. 

J.  M.   Boorman,  appellant,  v.  Simeon  Baldwin,  et  al.^ 
respondents.    Decided  March  24,  1884. 

Appeal  from  judgment  dismissing  complaint,  and  from 
an  order  denying  plaintiflPs  motion  for  a  new  trial. 
Opinion  by  Preedman,  J.  ;  O'Gorman,  J.,  concurs.  Judg- 
ment and  order  denying  plaintiffs  motion  for  a  new  trial 
severally  affirmed  with  costs. 

The   Northampton    National    Bank,    respondent,    v. 
LuoiEN  H.  NiLES,  appellant.   Decided  March  26, 1884. 

Dixon,  Goodwin  &  Williams,  for  appellant ;  Peckham 
&  Tyler,  for  respondent.  Preedman,  J.— This  is  an  appeal 
from  an  order  denying  defendant's  motion  for  a  resettle- 
ment of  the  case  heretofore  settled  and  filed  after  argu- 
ment and  decision  at  general  term,  and  after  the  perfection 
•  Vol.  xym.~a4 
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of  an  appeal  to  the  coart  of  appeals.  The  order  should  be 
aflSrmed  with  costs  for  the  reasons  assigned  by  the  learned 
chief  jadge  at  special  term.     O' Gorman,  J.,  concarred. 


Fannis  Wylib«  as  adm'x.,  appellant  t.  Samuel  L.  M. 
Barlow,  et  al.^  respondents.  Decided  March  Se, 
1884. 

Appeal  by  plaintiff  from  an  order  discontinaing  this 
action  made  apon  motion  of  defendants,  on  the  ground 
that  the  cause  of  action  bad  been  compromised  and  settled 
by  the  plaintiff,  and  that  she  had  agreed  to  discontinue  the 
action.  Joseph  R.  Flanders,  for  appellant ;  S.  Hanford, 
for  respondents.  Before  Sedgwick,  Ch.  J.,  Freedman  and 
O' Gorman,  JJ.  Per  Curiam. — The  attorney  for  plaintiff  has 
not  appealed  from  the  order  but  the  plaintiff  only.'  The 
order  should  be  affirmed  for  the  reasons  given  in  the 
opinion  of  Judge  Ingraham  below,  without  costs. 


Jeffrey  MoColl,  appellant,  v.  Josiah  J.  Frfth,  e<  oZ., 
respondents.     Decided  April  7,  1884. 

Appeal  from  a  judgment  entered  December  7,  1882, 
on  the  decision  of  the  trial  judge  at  the  special  term,  before 
whom  the  action  was  tried,  without  a  jury.  G.  S.  P. 
Stillman,  for  appellant ;  Stickney  &  Shepard,  for  res- 
pondents. Opinion  by  O'Gorman,  J.  ;  Sedgwick,  Ch.  J., 
and  Freedman,  J.,  concur.   Judgment  affirmed,  with  costs. 

Samuel  D.  Mott  v.  Jacob  P.  Billups,  ei  al.    Decided 
April  7,  1884. 

Submission  on  statement  of  facts  agreed  upon.  John 
H.  Kitchen,  for  plaintiff ;  R.  L.  Harrison,  for  defendants. 
Opinion  by  O'Gorman,  J.;  Sedgwick,  Ch.  J.,  and  Truax, 
J.,  concur.  Judgment  for  defendants  against  plaintiff  for 
the  sum  of  $1,778.13,  being  the  balance  due  them  on  the 
whole  transaction,  and  interest  from  December  18,  188S. 
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GusTAVUS  H.  Lbokhardt,  appellant,  v.  Henry  Dur- 
LAOH,  by  guardian,  etc.,  respondent.  Decided  April  7, 
1884. 

Appeal  from  judgment  of  special  term,  in  favor 
of  defendant  dismissing  plaintiffs  complaint,  without 
costs.  Birdseye,  Cloyd  &  Bayliss,  for  appellant;  Ben- 
no  Loewy,  for  respondent.  Memorandum  byO'Gorman,. 
J.;  Sedgwick,  Ch.  J.,  concurred.  Judgment  affirmed  with 
costs. 

Leo  Swatts,  respondent,  v.  The  Long  Island  Railroad 
Co.,  appellant.  Decided  April  7,  1884. 
Appeal  from  verdict  in  favor  of  plaintiff  for  the  sum  of 
$1,500  ;  and  from  order  denying  motion  for  a  new  trial  on 
account  of  excessive  damages.  Hinsdale  &  Sprague,  for 
appellants  ;  Peter  Mitchell,  for  respondent.  O' Gorman,  J. 
— The  judgment  appealed  from  is  affirmed,  with  costs  ;  and 
the  order  appealed  from  is  affirmed,  with  $10  costs.  Sedg- 
wick, Ch.  J.,  and  Freedman,  J.,  concurred. 

Henry  Newman,  respondent,  v.  Bmil  Greef,  et  al. 
appellants.  Decided  April  7,  1884. 
Appeal  by  defendant  from  judgment,  entered  upon  a 
verdict  of  jury  for  plaintiff,  and  from  order  denying  de- 
fendants' motion  for  a  new  trial  made  upon  the  judge's 
minntes.  W.  Z.  Lamed,  for  appellant ;  Stern  &  Myers,  for 
respondent.  Before  Sedgwick,  Ch.  J.,  Truax  and  O'Gor- 
man,  JJ.  Opinion  Per  Curiam.  Judgment  affirmed  with 
costs,  and  order  appealed  from  affirmed  with  $10  costs 
Mnd  disbursements  to  be  taxed.    Truax,  J.,  dissented. 

Mansfield  Compton,    appellant,   Henrietta   Holling- 

head,  et  al.^  respondents.     Decided  April  7,  1884. 

Appeal  by  plaintiff  from  orders  denying  his  motion  to 

set  aside  certain  order  and  a  judgment  and  for  a  new  trial. 

Mansfield  Compton,   in  pro.  per,^   appellant ;  James  W. 
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Monk,  for  respondents.  Before  Sedgwick,  Ch.  J.,  O' Gor- 
man and  Ingrabam,  J  J.  Opinion  Per  Curiam. — The  court 
writing  in  conclusion  :  "  This  case  is  left  in  such  a  state, 
that  neither  side  can  effectively  proceed  to  the  merits.  The 
best  course  will  be  to  set  all  proceedings,  after  service  of 
demurrer,  aside,  and  to  order  a  new  trial  without  costs  to 
either  side." 


Peter  Swadk,  respondent,  v.  Andrew  J.  Constawtinb, 
appellant.    Decided  April  7,  1884. 

Appeal  from  order  made. at  special  term  denying  motioD 
to  compel  plaintiff  to  change  his  complaint  so  as  to  specify 
two  distinct  causes  of  action.  O' Gorman,  J, — The  order 
appealed  from  is  affirmed,  with  $10  costs,  Sedgwick, 
Ch.  J.,  and  Freedman,  J.,  concurred. 


Emma  Bayles,  appellant,  v.  John  T.  Cornell,   respond 
ent.    Decided  April  7,  1884. 

Appeal  by  plaintiff,  from  judgment  entered  upon  find 
ing  and  conclusions  by  judge  at  special   term.    Thomas 
Darlington,  for  appellant;  P.  G.   McDonald,  for  respond- 
ent.    Before  Sedgwick,  Ch.  J.,  and  O' Gorman,    J.      Per 
Curiam. — Judgment  affirmed  <^ith  costs. 


James  T.  Cowdery,  respondent,  v,  Samuel  Keeper,  et 
al.j  appellants.     Decided  April  7,  1884. 

Appeal  by  defendant  from  judgment  entered  on  verdict 
of  jury,  for  plaintiff  and  from  order  denying  defendants' 
motion  for  a  new  trial,  made  upon  the  judge's  minutes. 
Alfred  C.  Chapin,  for  appellants ;  William  J.  Marrin,  Tor 
respondent.  Before  Sedgwick,  Ch.  J.,  and  0*Gorm«n,  J. 
Per  Curiam. — Judcrment  affirmed  with  co8ts«  and  ord^^r 
appealed  trom  affirmed  with  $10  costs* 
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JoHif  F.  LosBE,   who  sues,  etc.,  v.  John  D.  Pbikcb,  et  al. 
Decided  April  7,  1884. 

Appeal  from  judgment.  Before  Sedgwick,  Ch.  J.,  and 
TraaXf  J.  Per  Curiam. — Judgment  reversed  to  the  costs 
order  to  be  settled  on  notice. 


Martin  T.  McMahon,  as  receiver,   eta,   respondent,  v. 
Isaac  S.  Platt,  appellant.     Decided  May  6,  1884. 

Appeal  from  judgment.  William  J.  A.  McGrath,  for 
appellant ;  Q-eorge  P.  Andrews,  corporation  counsel,  for 
respondent.  Before  Sedgwick,  Ch.  J.,  Truax  and  6' Gor- 
man, JJ.  Per  Curiam. — This  action  is  brought  to  recover 
from  the  defendant  the  sum  of  $637.60,  with  interest,  from 
the  14th  day  of  October,  1878,  on  account  of  an  unpaid  as- 
sessment for  personal  taxes  for  the  year  1878.  We  are  of 
the  opinion  that  the  action  was  brought  by  the  proper 
party  ;  that  the  complaint  states  a  cause  of  action,  and  that 
the  cause  of  action  stated  in  the  complaint  was  proved  on 
the  trial.  The  judgment  appealed  from  is  affirmed  with 
costs. 


Henrt  C.  BBAiSTHDy  respondent,  v.  Elizabeth  C.  Bbais- 
TBB,  appellant.    Decided  June  16,  1884. 

Appeal  by  defendant  from  order  denying  her  motion 
to  set  aside  a  judgment  of  divorce  granted  against  her. 
A.  M.  &  G.  Card,  for  appellant.  William  J.  Underwood, 
for  respondent.  Opinion  by  Sedgwick,  Ch.  J.;  Ingraham, 
J.,  concurred.  Order  affirmed  with  $10  costs  and  disburse- 
ments, to  be  taxed. 
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JuDe  1«,  1884. 


William  H.  Jackson,  appellant,  v.  Frbdsuick  Elliott, 
et  cU.,  respondents.     Decided  June  16,  1884. 

Appeal  by  plaintiff  from' judgment  dismissing  complaint 
on  the  merits,  entered  apon  findings  of  judge  at  special 
term.  Stephen  B.  Brague,  for  appellant ;  G-.  A.  Clemen r, 
for  respondents.  Sedgwick,  Ch.  J. — The  testimony  sup- 
ports the  findings  of  the  judge  below  aod  his  opinion  states 
satisfactorily  the  nature  of  the  case.  Judgment  affirmed 
with  costs.    Truax,  J.,  concurred. 

Jamvs  D.  Bird,  respondent,  v.   Edward  M.   Knox,  Im- 
pleaded, etc.,  appellant.    Decided  June  16,  1884. 

Appeal  from  an  order  denying  a  motion  to  have  several 
causes  of  action  separately  stated,  and  to  strike  out  por- 
tions of  the  complaint  as  irrelevant  and  redundant.  John 
W.  Weed,  attorney,  for  appellant ;  Baldwin  &  Blackmar, 
attorney,  for  respondents.  Opinion  by  Truax,  J. ;  Ingra- 
ham,  J.,  concurred.    Order  affirmed,  with  costs. 


Edward  J.  MoGsiiN,  appellant,  9.  Thomas  Maokellar, 
et  al,y  respondents.     Decided  June  16,  1884. 

Appeal  from  judgment  dismissing  complaint  on  trial  be- 
fore the  court  at  special  term.  John  Brooks  Leavitt,  for 
appellant ;  George  M.  Mackellar,  for  respondents.  Opinion 
by  Ingraham,  J.  ;  Sedgwick,  Ch.  J.,  and  Truax,  J.,  con- 
curred.   Judgment  affirmed,  with  costs. 

William  F.   Owiens,   et  cU.^  respondents,  v.  Thomas  T. 
Buckley,  appellant.    Decided  June  16,  1884. 

Appeal  by  defendant  from  order  referring  the  issues  in 
r  his  action  to  a  referee  to  hear  and  determine  the  same. 
W.  P.  Prentice,  for  appellant ;  John  L.  Hill,  for  respon- 
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dent.  Before  Sedgwick,  Cb.  J.,  and  iDgrabam,  J.  Mem- 
orandum per  Cariam. — Order  affirmed,  with  |10  costs  and 
disbansements. 


Barker  Place,  as  ezecntor,  Ac.,  respondent,  v.  Jede- 
DiAH  E.  Hatwabd,  appellant.  Decided  Jane  16, 
1884. 

Appeal  from  an  order  denying  a  motion  that  the  costs 
herein  be  paid  by  the  plaintiff  individually.  J.  K.  Hay- 
ward,  for  appellant ;  Charles  P.  Wells,  for  respondent. 
Before  Truax  and  Jngraham,  JJ.  Memorandum  per  Cur- 
iam.— Order  affirmed,  with  costs. 


Robert  F.  Austin,  et  al,^  respondents,  V.Joseph  Byrnes, 
appellant.     Decided  June  16, 1884. 

Appeal  from  judgment  entered  on  report  of  referee. 
Arnoux,  Ritch  &  Woodford,  for  appellant ;  E.  H.  Benn, 
for  respondents.  Before  Sedgwick,  Ch.  J.,  Truax  and 
Ingraham,  J  J .  Per  Curiam. — The  judgment  appealed  from 
is  affirmed,  with  costs. 

Thomas  A.  Phelan,  appellant,  9.  Daniel  J.  Cushinq, 
respondent.    Decided  June  26,  1884. 

Appeal  from  judgment  entered  on  the  dismissal  of 
plaintiff's  complaint.  Before  Sedgwick,  Ch.  J.,  Truax  and 
Ingraham,  J  J.  Per  Curiam. — The  judgment  appealed  from 
should  be  affirmed  with  costs. 
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ACCORD    AND    SATISFACTION. 

1.  Aa  accord  unexecuted  by  pcM-form- 
ance  of  its  terms,  is  no  bar  to  an 
action  on  tlie^original  clidm,  and 
cannot  be  made  the  basis  of  an 
action  upon  the  same,  as  a  new 
promise  or  agreement,  and  tender 
of  performance  or  of  execution  of 
the  acoord  is  insufficient.  Brennan 
V.  Oit*-ander,  426. 

2.  In  such  a  case,  in  order  to  sustain 
an  action  on  the  nc;w  promise,  there 
must  be  a  consideration  to  support 
it,  and  there  is  no  such  considera- 
tion unless  the  original  obligation 
was  satisfied  and  the  new  one  ac- 
cepted in  its  place.     lb. 

^    ACCOUNT. 

When  inUrest  eharg^ahU  on  running 
account.     See  May  v.  Stem,  408. 

ACCOUNTING. 

See  Patbwts. 

ACCOUNT  STATED. 

Tbe  rule  in  respect  of  the  opening  an 
account  stated  is,  that  where  fraud 
is  not  alleged  and  shown,  it  is  to 
be  opened  no  further  than  as  re- 
spects specific  items  or  entries 
averred  in  the  pleadings  to  have 
been  made  or  admitted  through  ex- 
cusable error  or  mistake.  Car- 
penter ▼.  Kent,  871. 

ACTION. 

See  BzBounoN  Against  thb  Pbrsok. 


ADVERSE  POSSESSION. 

The  plaintiff  in  ejectment,  to  show 
title  to  the  premises,  proved  that 
her  father  builr  the  house  thereon 
for  his  son,  to  whom  he  gave  the 
rent,  and  that  he  died  in  1846. 
leaving  a  will.  There  wa«  no  proof 
of  itS(M»ntents,  but  a  partition  deed, ' 
dated  July  12,  1848,  was  proved, 
which  conveyed  the  premises  to 
plaintiff,  designating  her  as  one  of 
the  six  children  and  devisees  named 
in  the  will  of  J.  M.  (iter  father), 
and  one  of  the  children  and  heirs 
at  law  of  8.  formerly  wife  of  said 
J.  M.,  and  then  deceased.  The 
defense  was  adverse  possession  un- 
der an  alleged  verbal  gift  of  an  un- 
described  interest  in  the  premises 
from  plaint  iff  ^s  husband.  No  other 
claim  of  title  was  made  till  the 
death  of  plaintiff^s  husband  in 
1870.  The  evidence  showed  that 
for  some  years  prior  to  1867,  said 
husband  was  collecting  tiie  rents  in 
his  own  right,  and  defendant  was 
not  in  occupation.  Upon  the  trial 
a  witness  who  had  hired  a  portion 
of  the  premises  from  defendant, 
was  asked  in  defendant's  behalf, 
**  during  thdt  period  did  you  hear 
her  speak  of  that  house  as  to  her 
ownership  or  title,  or  in  any  man- 
ner,*' which  question  was  excluded. 
Held.  (1.)  That  plaintiff's  title 
was  sufficiently  established,  and 
the  presumption  of  possession  fol- 
lows therefrom.  The  evidence 
showed  such  possession  of  the 
father  as  was  presumptive  evidence 
of  title  in  fee,  and  it  was  not  a  rele- 
vant objection  that  on  the  face  of 
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the  partition  deed  plain tiff^s  title 
may  have  been  claimed  through 
the  mother,  who  was  not  proved  to 
have  been  in  possession.  It  will 
not  be  presumt'd  that  the  will  of 
plain tiff^s  father  disinherited  her 
or  gave  her  less  than  an  andivided 
one-sixth  interest  in  the  premises. 
(2.)  That  assuming  defendant's 
holding  to  have  been  continuous, 
she  did  not  establish  possession  ad- 
verse to  plaintiff's  title.  The  par- 
tition  deed  of  July  12,  1848,  must 
be  intended  to  refer  to  interests  ex- 
isting before  the  Married  Woman's 
Act  of  April  27,  1848,  and  did  not 
divest  pliiintiff's  husband  of  his 
vestfd  estate  by  courtesy  in  his 
wife^s  interest  in  said  premises. 
Defendant's  original  possession 
must  be  deemed  to  have  been  in 
accordance  with  the  husband's  in- 
terest, and  the  quo  animo  is  pre- 
sumed to  continue  till  something 
else  is  shown.  Defendant's  claim 
is  also  equivocal,  and  to  establish 
adverse  possession  the  claim  should 
be  equivocal.  (3.)  That  defend- 
ant's defense  was  not  sustained, 
since  the  proof  showed  that  she 
had  not  maintained  an  unbroken 
occupiition  of  the  premises.  (4.) 
Thtit  the  evidence  of  defendant's 
declarations  as  to  her  title  to  said 
premises  was  properly  excluded. 
A  mere  naked  declaration  which 
in  its  nature  and  apart  from  other 
circumstances  cannot  be  used  to 
show  constructively  notice  to 
plaintiff  of  defendant's  claim,  is 
not  evidence.  Sturgei  v.  Park- 
hurUy  806. 


APPIDAVIT8    AND    DBPOSI- 
TI0N8. 

Where  the  affidavit  upon  which  an 
order  of  arrest  is  vacated «  is  veri- 
fied out  of  the  state  and  the  certi- 
ficate to  the  notary's  jurat  does  not 
conform  to  Code  Civ.  Pro.  §  844, 
the  affidavit  is  a  nullity,  and  the 
Older  should  be  vacated.  The  de- 
fect is  jurisdictional,  and  the  court 
haa  no  power  to  order  that  the  affi- 
davit be  taken  from  the  files,  for 
the  purpoae  of  having  the  certifi- 


cate amended.    Earrit  t.  Ihurt$§t 
202. 

See  SUPPLBlfXSTABT    PBOCBEDDTOa. 


AGENCY. 
8ee  Cokybbsion;  Estopfbl;  Nbo- 

LIGBNCB. 


ALLOWANOSa 
See  CosTft. 

AMENDMENTS. 
See  AFPiDAvm  and   Dbfobitiohi; 

PLBADIKOa. 


APPEAL. 

1.  Where  the  court  charges,  and  er- 
roneously, as  to  the  method  of  as- 
certaining damages,  to  which  no 
objection  is  taken,  and  in  response 
to  a  request  to  charge  as  to  an- 
other matter,  refuses  such  request, 
stating  that  defendant  may  have 
an  exception  to  such  refusal,  and 
also  an  exception  tc»  the  **methixi 
of  ascertaining  damages  charged," 
defendant  is  entitled  on  appeal  to 
the  benefit  of  an  exception  to  such 
erroneous  charge  as  to  damages, 
without  formally  noting  his  ex- 
ception in  the  settlement  of  the 
printed  case.  (Per  Imoraham,  J.) 
PreteattY,  Tatufy,  12. 

2.  An  appeal  will  not  lie  from  an 
order  overruling  a  demurrer,  but  is 
properly  taken  from  the  interlocu- 
tory or  final  judgment  based  there- 
on.    Parmfiu  v.  Says$^  20. 

8.  Upon  an  appeal  from  the  judg- 
ment enterea  upon  a  decision  over- 
ruling a  demurrer  to  the  answer, 
the  question  whether  the  com- 
plaint contains  a  statement  of  a 
cause  of  action  may  be  considt'red: 
this  is  so,  where  the  complaint  has 
been  amended  and  a  demurrer  to 
the  original  complaint  was  over- 
ruled and  the  amended  complaint 
contains  the  statements  then  held 
to  set  forth  a  caiiae  of  action,    A. 
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4.  The  general  term  has  the  right 
and  it  is  its  duty  to  in^rpose  on 
the  question  of  damages  wLen  the 
interests  of  justice  require  it. 
Ryder  Y,  Mayor,  220;  lliomas  ▼. 
2r,  r.  I  Aft  IriB.  Co.,  528. 

5.  A  ruling  denying  plain tiff^s  mo- 
tion for  judgment  on  the  plead- 
ings, when  made  in  due  season  at 
the  opening  of  the  trial,  is  to  be 
tested  on  appeal  by  the  answer  as 
it  then  stood,  and  not  as  it  would 
have  been  if  changed  by  an 
amendment  that  was  not  granted 
or  asked.  Hoffman  v.  N,  T,  L,  E, 
A  W,  R,  R.  Co.,  408. 

6.  But  after  the  denial  of  such  a 
motion,  if  plaintiff  fails  to  make  a 
case  and  his  complaint  is  dismiss- 
ed, the  court  on  appeal  in  the  in- 
terest of  justice  should  allow  the 
defective  denial  to  be  amended  so 
as  to  stand  as  the  pleader  intended 
a  general  denial.     lb. 

ARBITRATION. 

Where  the  parties  enter  into  an 
agreement  to  submit  to  arbitration 
the  question  of  the  damage  by  fire 
to  certain  picturen,  the  property  of 
claimant,  which  were  insured  by 
the  other  party  to  the  submission, 
and  on  the  failure  of  the  two  ar- 
bitrators to  agree,  an  umpire  is 
chosen  in  accordance  with  tlie  sub- 
mission, the  umpire  and  arbitra- 
tors cannot  proceed  to  make  a 
valid  awai:d  without  notice  to  the 
claimant  to  enable  him  to  make 
such  representations  or  explana- 
tions as  may  be  proper.  Linde  v. 
Rep.  F.  Ins.  Co.,  362. 

ARREST. 

1.  In  an  action  to  recover  the  pos- 
session of  chattels,  where  it  ap- 
peared upon  an  application  for  an 
order  of  arrest  under  Code  Civ. 
Pro.  }  550,  subd.  1,  that  plaintiffs 
had  been  induced  by  the  false  and 
wrongful  representations  of  de- 
fendant to  sell  him  the  cliattels  in 
question,  etc. ;  that  he  soon  there- 
after made  an  assignment  for  the 
benefit  of  creditors,  and  tliut  th<; 


sheriff  was  unable  to  find  the  chat* 
tels.  JBM,  as  defendant  knew 
the  chattels  were  obtained  by 
fraud  and  should  be  paid  fur  or 
returned,  that  whether  he  dis- 
posed of  them  before  the  assign- 
ment, or  concealed  them  from  the 
assignee,  which  is  also  a  conceal- 
ment as  to  plaintiff,  it  is  in  fur- 
therance of  the  original  fraud  and 
tends  to  deprive  plaintiff  of  the 
benefit  of  his  chattels,  and  it  will 
be  inferred  that  such  was  defend- 
ant's intent;  that  a  like  intent  and 
effect  will  be  presumed,  if  the 
chattels  were  delivered  to  the  as- 
signee, unless  it  appears  that  the 
assignment  was  made  in  such  man- 
ner that  the  assignee  could  not 
deem  it  the  duty  of  his  trust  to 
oppose  a  reclamation  thereof  by 
plaintiff.  Lippman  v.  Shapiro, 
867. 

2.  An  intent  to  put  the  property  be- 
yond the  reach  of  its  owner  by  any 
act,  the  other  elements  appearing, 
will  justify  the  order  of  arrest, 
though  the  fraudulent  actor  may 
not  have  contemplated  an  action 
at  law  to  recover  the  specific  prop- 
erty. 

Defective  eertiflcate  to  jurat  of  affida- 
vit, when  order  vacated  on  ground 
of     See  Harris  v.  Durkee,  202. 

When  client  not  reepoMible  for  mi$' 
take  of  attorney  resulting  in  arrest 
of  wrong  party.  See  Oearon  v.  Rank 
for  Savings,  264. 

SeeCoNTSMPT;  Ezbcution  against 

P£RSOK. 


ASSIGNMENT  FOR  BENEFIT  OF 
CREDITORS. 

1.  Where  an  assignment  for  the  bene- 
fit of  creditors  purports  to  transfer 
all  the  property  of  the  assignees, 
proof  of  an  intentional  omission 
from  the  schedule  of  property  as- 
signed of  items  of  valuable  prop- 
erty, is  sufficient  to  estabUsh  a 
fraudulent  intent.  Ragley  v.  Rowe, 
100. 

2.  Where  the  assignment  grants  to 
the  assignee  power,  in  his  discre- 
tion, to  sell  or  dispose  of  the  assets 
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of  the  ftMignors  for  "such  con- 
sideratioo  in  money  or  other  thin^ 
as  he  may  deem  sufficient/'  it  is 
evidence  of  a  fraudulent  intent, 
and  renders  the  assignment  void. 
lb. 

8.  Where  the  eTidence  of  fraud  is 
cleHr  and  strong  and  prepondera- 
ting, a  verdict  should  bo  directed 
by  the  court,  a«^ainst  the  party 
claiming  the  property  under  such 
an  assignment,  as  in  this  case.    lb. 

4.  Where  the  assignment  was  of  all 
the  property  contained  in  Sched- 
ule fi,  to  pay  the  debts  mentioned 
in  Schedule  A,  and  referred  to  the 
schedules  as  annexed,  but  as  a 
matter  i)f  fact  they  were  n»>t  an- 
nexed, and  were  not  recorded  with 
the  assi&^nment.  Held,  that  the 
schedules  were  not  a  necessary 
part  of  the  assignment  which  was 
complete  without  them,  and  suffi- 
cient under  the  statute.  Buryhara 
T.  Sondheim,  116. 

ATTACHMENT. 

In  an  action  by  the  creditors  of  A., 
in  which  an  attachment  issued,  the 
sheriff  claimed  to  levy  upon  the 
orifiinnl  check  in  the  hands  of  de- 
fendants, but  did  not  take  posses- 
sion of  same,  but  told  defendants 
to  keep  it  for  him.  Heldy  that  tliis 
action  of  the  sheriff  did  not  con- 
stitute a  levy,  as  he  did  not  take 
the  check  into  his  actual  custody 
{Code  Cit.  Pro.  §§  648,  649)  ;  also 
that  by  the  act  of  conversion  by 
defendants,  the  makers  of  the 
check,  the  cimmcter  of  the  check 
was  destroyed,  and  ceased  to  be  a 
chose  in  action  liable  to  levy,  &c. 
Oatper  v.  WtiUaeej  147. 

attoriJey  and  client. 

1.  A  defendant  has  a  right  to  assign 
to  his  attorney  the  prospective 
costs  aeainst  his  adversary  in  con- 
sideration of  the  services  to  be  ren- 
dered by  the  attorney  in  earning 
such  costs,  and  where  such  transfer 
has  been  made,  in  case  the  defense 
is  successful,  the  claim  of  the  attor- 
ney to  a  judgment  for  the  costs 
cannot  be  defeated,  by  setting  off 


against  the  same  a  prior  jadgment 
in  favor  of  the  plaintiff  against  the 
defendant.     Nayhr  v.  Lane,  97. 

2.  In  an  action  brought  by  the  de- 
fendants against  one  Michael  A. 
Gearon  and  others,  a  warrant  of 
attachment  iss*'ed  to  the  sheriff 
directing  him  to  attach  the  person 
of  said  Michael  A.  Genron  and  pro- 
duce him  before  the  court.  A  clerk 
of  the  attorney  of  defendants  in 
that  action  pointed  out  the  plaintiff 
in  this  action  to  the  sheriff  as  being 
said  Michael  A.  Gearon,  and  the 
sheriff,  under  the  directions  of  the 
clerk,  arrested  the  plaintiff,  and 
held  him  in  custody  over  night, 
and  discharged  him  in  the  morning 
on  proof  that  he  was  not  the  Gea- 
ron named  in  the  warrant,  but  his 
brother.  The  defendants  never 
gave  any  authority  or  direction, 
express  or  implied,  to  their  attor- 
ney or  to  the  sheriff  to  arrest  plaint- 
iff, nor  was  there  any  ratification 
of  the  act  of  the  sheriff.  SM,  that 
defendant  were  not  responsible  for 
the  arrest,  and  not  liable  to  the 
plaintiff  in  this  action  for  the  tor- 
tious act  of  the  sheriff.  Qearan  v. 
Bank  for  Savings,  264. 

Papers  in  contempt  proeeedings^  when 
properly  served  on  ttUomey  for  party. 
See  Mahon  v.  Mahon,  92. 

Party  held  bound  by  course  of  amnsd 
oti  the  trial.  See  Northampton  Bh. 
V.  Kidder^  246. 

Right  of  attorney  to  judgment  far  eesU. 
See  Tompkins  v.  Manner,  51 L 

Attorney  and  client — instruments  fav- 
orable to  attorney  git^en  on  settlement 
between  him  and  client,  burden  of  jus- 
tifying rests  on  attorney.  See  Wood 
V.  Brown,  516. 

BANKS  AND  BANKING 

1.  Where  a  party  deposits  money  in 
his.  own  name  in  a  savings  bank, 
the  bank  becomes  his  debtor  and 
contracts  to  pay  such  amount  to  the 
depositor  or  to  his  legal  representa- 
tives, and  if  the  money  so  depos- 
ited, was  in  reality  the  property  of 
another,  and  was  so  deposited  with 
the  consent  of  the  owner,  the  terms 
of  the  original  contract  with  the 
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bank  are  not  changed.  Oroshy  v. 
Boxeery  Sav*8  Bh.,  453. 

2.  The  complaint  in  an  action  by  the 
real  owner  in  such  a  case,  to  re- 
cover the  money  from  the  bank, 
should  show  notice  to,  or  knowl- 
edge by  the  bank  at  the  time  of 
the  deposit,  that  tiic  plaintiff  is  the 
true  owncM*,  or  that  the  money  was 
deposited  for  the  benefit  of,  and 
in  trust  for  the  pl.iintiff.  Such 
facts  must  be  alleged  ns  will  relieve 
the  defendant  from  its  contract 
liability  with  the  d«?positor.     lb, 

8.  The  complaint  in  this  action  being 
deficient  in  the  allegation  of  such 
fat;ts.  It  was  held  thnt  the  demur- 
rer, on  the  ground  thnt  it  did  not 
state  facts  sufficient  to  constitute  a 
cause  of  action,  should  have  been 
sustained.     Ih. 

4.  If  in  such  case  the  original  deposi- 
tor, had  Ixfcn  made  a  party  defend- 
ant, with  proper  allegations,  there 
would  have  been  an  equitable  cause 
of  action.  (SbDowick,  Ch.  J.)     lb. 

BILL  OP  PARTICULARS. 

Defendants  set  up  in  the  answer  three 
counter-claims — two  for  work,  la- 
bor and  services,  and  the  third 
for  moneys  paid,  laid  out  and  ex- 
pended for  plaintiff.  The  reply 
admitted  the  counter-claims  based 
on  work,  labor,  &c.,  and  plaintiff 
thereu|)on  demanded  '^a  bill  of 
particulars"  of  all  the  counter- 
claims. Defendants  moved  to 
strike  out  said  demand,  the  mov- 
ing affidavit  furnishing  full  par- 
ticulars of  the  only  counterclaim 
not  admitted  by  plaintiff,  which 
motion  was  granted.  Held,  that 
defendants  pursued  proper  practice 
in  moving  to  strike  out  said  de- 
mand, and  that  the  motion  was 
properly  granted.  Perzely,  Shooky 
200. 

When  not  granted;  dueretion  as  to. 
Bee  Jieardon  v.  N.  T,  Card  Co.,  514. 

BILLS,  NOTES,  AND  CHECKS. 

1.  In  a  case  where  the  defense  is  that 
the  notes  in  questirn  had  never 
been  delivered  by  the  maker;  that 
tbey  had  been  placed  in  the  cus- 


tody of  .the  payee,  for  certain  pur- 
poses, and  he  had  in  fniud  of  the 
maker  parted  with  them,  and 
therefore  the  plaintiff  could  not 
recover  unless  he  proved  that  he 
was  a  bona  fide  holder  for  value^ 
and  on  the  trial  plaintiff  neglected 
to  furnish  any  evidence  that  he 
was  a  bonajide  holder,  but  moved 
the  court  for  a  direction  to  the  jury 
in  his  favor,  that  was  granted. 
Held,  that  if  on  the  testimony 
given,  the  jury,  if  it  had  not  been 
directed,  could  have  found,  as  a 
conclusion  of  fact,  that  the  notes 
hud  not  been  delivered,  or  if  the 
evidence  fairly  presented  this  ques- 
tion of  fact,  then  the  case  should 
h.Hve  been  submitted  for  the  con- 
sideration of  the  jury,  and  the  dir- 
ection to  find  a  verdict  for  the 
plaintiff  was  error.  Pool  v.  Watson, 
58. 

2.  Defendants  made  their  check  pay- 
able to  the  order  of  A.  who  in- 
dorsed and  delivered  it  to  B.  (the 
plaintiff)  who  presented  it  at  the 
bank  upon  which  it  was  drawn  for 
certification,  which  was  refused, 
and  the  party  offering  the  check 
was  directed  to  go  to  the  defend - 
ant9»  makers  thereof,  and  upon 
presentation  of  check  to  defend- 
ants they  wrote  another  check  pay- 
able to  the  order  of  A.  and  deliv- 
ered it  to  B.,  at  the  same  time 
mutilating  the  original  check  by 
tearing  off  the  names  of  the  de- 
fendants. Plaintiff  demanded  a 
check  payable  to  his  order,  and  be- 
ing refused,  then  demanded  the 
return  of  the  original  check,  and 
was  refused.  Held,  that  these 
facts  stated  in  detail  in  the  case, 
constituted  a  conversion  of  the  orig- 
inal check     Casper  v.  Wallace,  147. 

3.  In  an  action  by  the  creditors  of 
A.,  in  winch  nn  attachment  issued, 
the  sheriff  claimed  to  levy  upon  the 
original  check  in  the  bands  of  de- 
fendants but  did  not  take  posses- 
sion of  same,  but  told  defendants 
to  keep  it  for  him :  Held,  that  this 
action  of  the  sheriff  did  not  con- 
stitute a  levy,  as  he  did  not  take 
the  check  into  his  actual  custody 
(Code   Civ.  Pro.  %%  648,  649);  also 
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that  bj  the  Act  of  conversion  by 
defendants  the  character  of  the 
^  check  was  destroyed,  and  ceased 
to  be  a  chose  in  action  liable  to 
levy,  etc.     lb, 

4.  The  ownership  of  promissory  notes 
in  the  plaintiff,  where  the  debts 
evidenced  thereby  were  incurred 
by  the  fraud  of  the  maker,  the  de- 
fendant, is  sufficient  to  sustain  an 
action  brought  under  }  549  of  the 
Code  of  Civil  Procedure,  to  recov- 
er damages  for  the  fniud  cf  the  de- 
fendant in  tlie  creation  of  the  in- 
debtedness for  which  the  notes 
were  given ;  provided,  us  in  this 
case,  the  plaintiff  alleges  and 
proves  the  fraud  of  the  defendant 
in  the  inception  of  the  original 
debt.     liyU  v.  Bfmm^  174. 

0.  In  an  action  on  a  promissory  note 
by  au  assignee  after  maturity, 
where  the  answer  contains  n  denial 
except  as  admitted,  etc. ;  then  ad- 
mits the  making  of  the  note,  and 
pleuds  an  accord  and  satisfaction, 
evidence  is  admissible  to  show  tliat 
the  engine,  in  part  payment  for 
which  the  note  was  given,  was 
worthless,  and  that  as  between  the 
original  parties,  there  was  no  con> 
sideration  for  the  note,  /^nes  v. 
BobertSj  801. 

6.  Where,  in  an  action  against  the 
indorsers  on  a  promissory  note, 
the  complaint  docs  not  allege  de- 
mand of  payment,  protest,  and 
notice,  but  pleads  a  waiver  thereof 
in  writing  by  defendants,  **  at 
or  about  the  date  of  the  maturity 
of  said  note,^'  and  does  not  allege 
any  promise  of  payment  by  defend- 
ants, dehors  the  note,  judgment 
cannot  be  rendered  upon  an  answer 
as  frivolous,  which  in  substance, 
alleges  that  such  waiver  was  not  in 
fact  made  until  after  the  maturity 
of  said  note,  although  at  the  time 
of  such  waiver,  defendants  thought 
that  Raid  note  had  not  matured 
Wyekoffy.  Andrews^  196. 

BOARD  OP  EDUCATION. 
Bee  New  Tobk  Citt. 


BROEER& 

The  judge  on  the  trial  charged  the 
jury  as  matter  of  law,  that  the  no- 
tice given  to  defendant  by  plaint- 
iffs according  to  defendant's  testi- 
mony, was  insufficient  to  enable 
them  to  close  him  out  on  a  certain 
stock  matter  without  further  dir- 
ection, leaving  the  jury  to  deter- 
mine whether  tiiey  should  believe 
him  or  the  plaintiffs,  and  the  jury 
founded  their  verdict  upon  de- 
fendant's verson  of  the  facta. 
Ileld^  to  be  correct  in  this  case. 
McGinnUv.  Smythe,  108. 

CLOUD  ON  TITLE. 
See  Taxes  and  AjsBSSMSim. 
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CONSIDERATION. 

See    Accord    and  Satibfactioh  ; 
BiLLA,  Notes  and  Chscej  ;  Un- 

DEBTAKINOfl. 

CONTEMPT. 

An  order  directing  the  defendant  in 
an  action  for  limited  divorce  to  pay 
alimony  and  counsel  fee,  pendente 
lite,  was  granted  on  defemluut^s 
default,  and  thereafter  on  his  mo- 
tion, and  upon  his  stipulating  to 
pay  fees  and  disbursements,  the 
matter  was  reo|)ened  and  sent  to  a 
referee  to  take  proof  of  defendiint^s 
ability  to  pay  Ruch  alimony,  etc. 
A  report  being  made  in  pluintiflTd 
favor,  defendant  was  ordered  to 
pay  said  fees  of  the  referee  and 
stenographer,  and  upon  his  failure 
to  comply,  an  order  was  entered 
for  the  issuance  of  a  precept,  di- 
recting his  detention,  etc.,  untih 
the  same  were  paid  : — Heid^  on 
appeal  from  said  last  named  order, 
that  defendant  having  appeared  in 
the  action  by  attorney,  the  order  to 
show  cause  upon  which  the  order 
for  a  precept  was  based,  was  prop- 
erly  served  on  said  attorney  ;  and 
that  defendant  being  liable  for  said 
fees  as  the  condition  of  a  favor 
granted  him,  should  pay  them, 
upon  notification  of  the  amount, 
and  an  order  directing  him  so  to 
do  may  be  entered  williout  formal 
demand.  But  further  held^  tiiat 
the  order  for  said  precept  cannot 
be  sustained,  for  the  reason  that  it 
fails  to  adjudicate  in  terms  that 
the  accused  has  committed  the  of- 
fense charged,  and  that  it  wns  cal- 
culated to  or  did  defeat,  impair, 


etc.,  the  rights  or  remedies  of 
plaintiff.  It  teenu,  that  said  fees 
are  not  to  be  deemed  costs  within 
Code  Civ.  Proc.  §  16,  forbidding 
arrest  for  non-payment  of  costs  in 
certain  cases.    Mahon  v.  Mahon,  92. 

CONTRACTS. 

.  The  plaintiffs  contracted  with  de- 
fendants, the  former  to  sell  and  the 
latter  to  buy,  presumably  for  sale 
to  retailers,  400  cases  of  domestic 
sardines  with  *' fancy  labels'*  in  a 
French  style  ou  the  boxes,  to  con- 
tain a  statement  in  substance,  that 
the  contents  of  the  box  had  been 
packed  in  France,  in  olive  oil.  by 
persons  named  in  the  label.  It  ap- 
peared upon  the  trial  that  importer! 
sardines  come  mostly  frf»m  France 
and  are  worth  in  the  market  about 
fifty  per  cent,  more  than  domestic! 
sardines,  which  are  fish  tukeo  and 
packed  in  Maine.  Held,  that  it 
was  part  of  the  contract  that  an  un- 
lawful object  was  intended,-  and 
part  of  the  common  purpose  that 
the  contract  and  the  things  done 
under  it  should  be  used  to  promote 
an  unlawful  purpose,  and  such 
contract  caqnot  therefore  be  en- 
forced. Mateme  v.  HarwiU,  41. 
The  illegality  which  violates  a 
contract  is  not  necessarily  such  as 
tends  to  a  violation  of  law  inflict- 
ing a  penalty.  Ih. 
If  a  contract  of  hiring  is  made  for 
one  year  to  t>egin  inprcBtenti,  no 
services  to  be  done  by  the  employee 
until  a  future  day,  the  contract  is 
operative  from  the  day  of  its 
making,  and  the  year  ends  with 
the  ending  of  one  year  from  that 
day.  McAleer  v.  Coming,  68. 
The  evidence  in  this  case,  consist- 
ing of  acts  and  admissions  of  the 
employee,  considered  by  the  court, 
and  held  insufficient  to  show  that 
the  term  of  employment  began  at 
the  time  of  the  rendition  of  actual 
services,  and  it  was  held  therefore 
that  tl)e  contract  was  valid  and  not 
within  the  statute  of  frauds,  lb. 
Where  the  plaintiff  was  employed, 
September  1,  1881,  by  the  general 
manager  of  the  defendant,  at  a 
salary  of  not  less  than  $1,800  per 
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annum,  to  be  fixed  by  the  board  of 
directors  at  their  next  meeting,  and 
the  directors  did  not  fix  plaintiff^s 
sahiry  until  February  24,  1882.  and 

'  then  at  the  rate  of  $060  per  annum, 
and  did  not  inform  plaintiff  of  the 
fact  until  October  31,  1882,  when 
he  was  dischar^ired, — BM,  that  the 
▼erilict  of  tlie  jury  awarding  plaint- 
iff the  salary  of  $1,800  per  annum 
should  be  sustained.  Oreer  v. 
Peuple'$  Tel.  Co..  110. 

0.  Pliiintiffs  and  defendant  entered 
into  an  agreement  by  which  the 
former  were  to  purchase  from  the 
latter  certain  mill  property- in 
Florida,  one  condition  of  which 
ugreemcnt  was  that  all  the  prop- 
erty mentione*!  in  a  list  attached 
to  the  agreement  should  be  found 
on  the  site  as  specified.  The  list 
contained  the  following  :  **  These 
saw -mills  have  an  extensive  water- 
front .  .  with  wharf,"  etc.  Held, 
that  said  water-front  and  wharf 
were  intended  to  be  conveyed. 
Schwenk  v.  Naylor^  57. 

7.  It  w>i9  known  that  defendant  had 
conveyed  the  property  to  a  cor- 
poration of  which  he  was  virtually 
the  owner  as  holder  of  the  stock 
thereof,  and  plaintiffs  were  to  re- 
ceive in  fact  two-thirds  of  such 
stuck  and  nrttthe  property  in  ques- 
tion. Held^  that  there  was  an  im- 
plied warranty  by  defendant  that 
he  i)r  such  company  had  title  to 
sncrh  water-front,  etc.     Ih. 

( "oh  ntructimi  of  policy  marine  inturanee. 
See  Snowdon  v.  Guion^  137. 

Bnihiivg  contract — eomiruetion  of—- 
extensiioii  of  time — notice  tJiat  prin- 
riyal  icill  Jiiiish  building  at  con- 
t  ractor^a  costy  dc. — * '  reasonable 
rnn  e'^^ — value  of  old  building  on  site 
of  new  oue^  to  whom  allowed.  See 
Hall  v.  Bennett,  496. 

Master  and  servant — Resumption  as 
to  C4mtinuance  of  employment  beyond 
term.  See  Greer  v.  People's  Tel.^ 
Ac.  Co.,  517. 

See    Accord     and    Satisfaction  ; 
Banks    and    Banking  ;   Bills, 
Notes   and  Checks  ;  Pat- 
ents; Sales;  Statute 
OF    Frauds;    Un- 
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CONVERSION. 

1.  If  an  agent  entrusted  with  prop- 
erty of  a  principal,  parts  with  it,  m 
a  way,  or  for  a  purpose  not  author- 
ized, he  is  liable  for  a  conversion ; 
this,  though  the  act,  taken  by  it- 
self, corresponds  to  what  was 
authorized,  and  the  fact  that  the 
original  tnking  by  the  agent  was 
not  tortious,  does  not  Hlter  the 
character  of  the  subsequent  acts 
constituting  a  conversion.  Seoond 
Axe.  R.  R.  Co,  v.  Mehrback,  1. 

2.  That  the  wrong-doer  should  re- 
ceive some  beoetit  from  his  act,  is 
not  an  element  of  conversion.     lb. 

3.  Accordingly,  •  where  defendant, 
the  president  of  a  corporation,  is 
authorized  to  raise  money  for  it,  by 
way  of  loan  on  his  personal  note 
secured  by  bonds  belonging  to  the 
company,  and  he  gives  bis  note  for 
a  certain  sum,  secured  by  said 
bonds  and  by  other  securities 
owned  by  a  third  purty,  and  pays 
over  to  the  company  a  portion  of 
the  moneys  so  raised,  and  the  bal- 
ance to  said  third  party  ;  such  act 
constitutes  a  conversion,     lb, 

4.  Though  the  amount  so  paid  to 
the  company  be  equal  to  the  sum 
wliich  could  have  been  niised  had 
its  said  bonds  been  pledged  alone, 
yet,  it  cannot  be  held  that  the  com- 
pany is  not  harmed.  The  addi- 
tional amount  beyond  that  re- 
ceived, which  the  company  is  ob- 
liged to  pay,  on  a  settlement,  to 
regain  the  bonds,  is  an  element  of 
damage.     lb. 

5.  Defendants  made  their  check 
payable  to  the  order  of  A.  who  in- 
dorsed and  delivered  it  to  B.  (the 
plaintiff)  who  presented  it  at  the 
bank  upon  which  it  was  drawn  for 
certification,  which  was  refused, 
and  the  party  offering  the  check 
was  directed  to  go  to  the  defend- 
ants, makers  thereof,  and  upon  pre- 
sentation of  cherk  to  defendants 
they  wrote  another  check  payable 
to  the  order  of  A.  and  delivered  it 
to  B.,  at  the  same  time  mutilating 
the  original  ciieck  by  tearing  off 
the     names    of    the    defendants. 
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PUintiff  demanded  a  check  payable 
to  hie  order,  and  being  refused, 
then  demanded  the  return  of  tbe 
original  check,  and  was  refused. 
HM,  that  thefte  facts  stated  in  de- 
tail in  the  case,  constituted  a  con- 
version of  the  original  check. 
Catper  v.  Wallace^  147. 
Canveriio7i  of  band  and  mortg<ige  ;  ac- 
tion for;  joinder  with  action  for 
faXm  repre$entations.  See  De  Silver 
y.  Holden,  236. 

See  Damaoks  ;  Exkcution  Aoainst 

THB  Person  ;  Husband  and 

Wipe. 

CONVEYANCING. 
See  Deed. 

CORPORATIONS. 

1.  Tt\e  plaintiff,  who  sues  on  behalf 
of  himself  and  all  other  stockhol- 
ders of  a  mining  corporation,  al- 
leges that  tbe  individual  defend- 
ants, being  then  trustees  of  the 
corporation,   made    an   agreement 

.  with  one  0.,  that  was  carried  out, 
that  certidcHtes  should  be  issued  to 
him  by  the  trustees,  whicli  should 
represent  that  he  wus  the  owner  of 
the  10(^000  shares  of  tiie  nipital 
stock  of  the  par  value  of  |2, 000, 000, 
and  he  should  convey  to  tiie  com- 
pany mining  claims  ainl  property 
which  in  fact  had  no  greater  value 
than  $50,000,  as  the  parties  to  the 
transaction  knew  ;  that  then  C. 
turned  over  20,000  shares  to  rhe 
defendant  corporation  and  90,000 
shares  t(»  be  distributed  among  the 
trustees  aiul  liimHclf,  without  pay- 
ment thei-efor,  in  purssuance  of  the 
real  agreement  between  the  parlies; 
and  that  the  shares  received  by  the 
trustees  were  afterwards  sold  by 
them  for  large  sums  of  money  for 
their  own  benefit  :  that  the  indi- 
vidual defendants  have  sold  the 
stock  turned  over  to  the  defendant 
corporation,  at  $1  per  share;  that 
they  have  not  accounted  for  the 
difference  between  the  value  of  the 
stock  and  the  amount  of  property 
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received  (except  as  to  said  one  dol- 
lar a  share),  nor  for  the  gains  and 
profits  received  by  them  from  the 
sale  of  the  stock  turned  over  to 
them;  ,that  thecorporaticm  defend- 
ant is  still  under  the  control  of  the 
individual  defendants.  The  com- 
plaint asks  for  an  accounting  and 
general  relief.  Hddy  that  as  C. 
was  a  party  to  the  agreement  un- 
der which  the  stock  was  issued, 
and  received  the  benefit  of  such 
agreement,  he  would  not  be  en- 
titled to  bring  such  an  action  as 
this,  and  that  plaintiff^s  title  to  the 
stock  he  owns  and  on  which  he 
brings  this  action,  having  come 
through  C,  he  can  have  nu  gn-at<>i 
right  than  his  assignor  had.  Ti> 
plaintiff's  want  of  right  to  ni>i)i 
tain  this  action  does  not  affect  an\ 
claim  he  may  have  for  inuividunl 
damage  from  misrepresentatickii  by 
the  corporation  or  third  parties, 
nor  does  it  affect  the  claim  of  cre- 
ditors or  the  liability  of  the  corpo- 
ration or  its  trustees  to  an  action 
by  the  attorney  general.  Panons 
V.  Sayei,  29. 

2.  Tbe  court  has  no  jurisdiction  to 
entertain  an  action  brought  by  a 
non-resident  against  a  foreign  cor- 
))oration,  except  as  provided  for  in 
CU)de  Civ.  Pro.  §  1780,  and  this, 
fhough  defendant  has  appeared 
generally  and  put  in  an  answer  in 
which  such  objection  is  not  taken. 
There  is  nothing  in  Code  Civ.  Pro. 
$$  268,  266,  in  regard  to  the  juris 
diction  of  superior  city  courts 
which  alters  this  rule.  Said  sec- 
tions are  to  be  construed  together 
with  and  as  adding  to  the  condi- 
t  ions  of  section  1780.  The  sectif/ns 
ef  the  Code  that  refer  to  the  supc 
rior  city  courts,  distribute  between 
local  courts  and  the  supreme  court 
and  others,  upon  the  conditions 
named,  the  general  jurisdiction 
described  in  section  1780,  and  are 
not  intended  to  change  any  of  tbe 
conditions  of  said  section.  Brook$ 
V.  M^x.  NaVl  OonUr.  Co,,  281. 

:3.  Hection  1780  is  an  expression  of 
legislative  intent  that  the  courts  of 
this  state  shall  have  no  jarisdic- 
tiou    of    such  actions,   except  as 
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h«rein  provided,  aod  consent  of  a 
defendant  that  a  court  may  pro- 
ceed with  such  an  action,  will  not 
affect  the    duty  of   the  court   to 
carry  out  that  intent,  though  the 
cauBtf  of  action  be  of  such  kind  as 
courts  of  this  state  in  general  have 
jurisdiction  of.     lb. 
4.  To  sustain  the  power  of  the  courts 
of  this  state  to  grant  an  applica- 
tion for  a  writ  of  mandamus,  to 
compel  a  foreign  corporation    to 
exhibit  its  transfer-books  to  a  stock- 
holder, it  most  appear  that  a  court 
of  equity  has  the  power  to  control 
by  its  process  the  corporate  action 
of  a    foieign    corporation.     This 
(Hiwer  undoubtedly  exists  when  a 
fiiuse  of  action  exists  and  an  action 
IK  bn»ught  in  favor  of  a  resident  of 
this  stale,  against  a  foreign  corpo- 
ration (Code,  §  1706),  but  an  appli- 
cation for  a  mandamus  is  a  special 
proceeding    and    not    an    action. 
J*eople  ex  rel  Field  v.  Northern  Pac. 
A  i?.  Co.,  456. 
6.  The  legislature   can  constitution- 
ally authorize  the  courts  of  this 
state  to  exercise  the  power  of  the 
writ  of  mandamus,  overall  foreign 
corporations, that  bring  themselves, 
their  business  and  property  under 
their  jurisdiction,  but  thus  far  no 
such  power  has  been  granted,  iinc) 
it  is  more  than   doubtful  if  by  tiie 
common  law,  the  courts  have  the 
power  to   interfere  by  mandamus 
and  compel  a  foreign  corporation 
to  exhibit  its  transfer- books  to  one 
of  its  stockholders.     lit. 
tf.   Ciiapter  1U5,  of  the  Laws  of  1842, 
provides  for  the  exhibit  of  books 
by  the  transfer  agent  of  any  corpo- 
1     ration,  and  a  penalty  for  each  re- 
fusal.    The  remedy  liere,  and  the 
process  to  (irocure  the  same,  is  di- 
rected   against  the  agent,  or  per- 
son in  the  state  having  custody  of 
the    books,    and    not   against   the 
corporation.     If  the  courts  of  this 
state  possessed  the  power  of  man- 
damus against  the  corporation,  by 
virtue  of  the   statute  or  common 
law,  prior  to  act  of  1842,  this   act 
would  have  been  unnecessary,  for 
the  transfer  agents  of  the  company 
would  have  been  subject  to  control 
in  the  premises.     lb. 


7.  Under  the  facts  and  circumstances 
in  this  case,  hetd,  that  the  applica- 
tion should  not  be  granted  even  if 
the  court  had  the  power  to  grant 
the  relief  sought,     lb. 

Bight  of  eorporatione  to  eue  for  libel 
and  dander.  See  Mut.  Beierve  Aeao. 
V.  typeetatar  Co.,  460. 

Dut/y  of  eervanU  of  corporation  mo  to 
order$  of  different  offieerM.  Sea 
V.  People's  Tel.,  de.  Oo,,  917. 
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COSTS. 


In  this  case,  in  ejectment,  the  value 
of  the  particular  lot  in  question 
was  not  given,  the  affidavit  on  that 
question  giving  only  the  value  of 
such  lot  with  others,  in  gross. 
JSddf  that  an  additional  allowance 
to  defendants,  should  not  be  made 
upon  the  whole  value,  but  should 
only  be  based  upon  the  amount  of 
damages  claimed  by  plaintiff  for 
withholding  the  property.  Bank 
V.  Grote,  276. 

Wlien  refore^e  and  otenognaiher^e  foeo 
not  deemed  cooU  loithin  Code^  §  ^^» 
forbidding  arreet.  See  Makon  ▼. 
Motion,  92. 

When  executors  and  adminietratore 
chargeable  toUh  costs.  See  McOocern 
V.  McOotern,  390. 

Bight  of  attorney  to  judgment  for  costs. 
Sec  ThofnpkinS  v.  Manner^  51 1 . 

Witness  fees  and  per  diem  aUoitance. 
See  Hoffman  v.  N,  F.,  Aj.  B,  B. 
Co.,  512. 

See  Atto&mby  and  Cliknt  \  Skccr- 

ITT  FOR  Ck)8ts;  Sheuiff;  Stat 

or  Pkocbedimos. 


COITON  EXCHANGE, 
See  EsToppKL. 

COUNTER-CLAIM. 
See  Pleading,  8. 

COURTESY. 
See  Adverse  Possbbbioh. 
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COURTS. 

Qmyerul  fower  of  court  to  inue  torit  of 
pp$$§iiion.  See  Carletan  v.  Mayor, 
177. 

See  Jurisdiction. 


COVENANTS. 

Cof>tru^nti  for  ^*  renewals  ^^  in  looie, 
eomtruetion  of;  token  deemed  to  eon- 
Uitute  a  perpetuity.  See  8ym$  y. 
Mayor,  289. 

See  Dked  ;  Landlord  and  Tenant. 


CROTON  WATER. 

See  Landlord  and  Tenant  ;  N.  T. 
City. 

DAMAGES. 

1.  The  evidence  showed  that  plaint- 
iff's arm  was  fractured  and  after- 
wards became  and  remained  dis- 
figured, the  jury  rewarded  as  dam- 
ages Pi^aOO^—ffeld,  that  the  general 
term  has  the  power  and  is  bound 
to.  interpose  on  the  question  of 
damages  when  the  interests  of 
justice  may  require  It;  that  the 
damages  in  this  case  were  exces- 
sive, and  should  be  reduced  to 
$8,000.     Hyder  w.  Mayor,  220. 

2.  Partial  satisfaction  or  payment  of 
damiigcs  by  one  tort-feasor, — e,  g., 
in  Au  HCtion  for  conversion, — inures 
to  the  benefit  of  other  joint  tort- 
feasors not  as  matter  of  defense, 
but  by  lessening  the  measure  of 
damages.     Mwier  v.  Lewi»,  431. 

3.  It  is  error  for  the  court  to  charge 
that  in  arriving  at  the  amount  of 
damages,  a  good  way  for  the  jury 
was  to  bring  the  question  home  to 
themselves,  and  say  for  what  sum 
would  they,  with  their  knowledge 
of  the  world  and  of  mankind,  and 
of  the  result  of  a  defamation,  be 
willing  to  be  libeled,  as  the  plaint- 
iff was  libeled.  (Per  Tkcax  and 
Inohaham,  JJ.)  Evidence  of 
plaintiff's  .nocial  standing  is  inad- 
missible.    Pr€$cott  V.  I'otitey,  12. 

Actions  by  eorporatiom  for  l^jel  and 


slander,  damagee  in.  See  Mut.  He- 
serve  Asso.  y.  Spectator  Co,,  460. 

Measure  of  damages/or  injury  to  rights 
of  leaseholders  of  premises  by  elevated 
railroads.  Loss  of  business  too  re- 
nufU.  See  Taylor  v.  Met.  El.  H,  It 
Co,,  311. 

Action  by  executor  againat  jnireluuer 
of  property  of  estate  from  him  before 
probate  of  will;  measure  of  dam- 
ages  in.  See  Thomas  v.  If.  7,  Life 
Ins.  Co.,  226. 

Breach  of  covenant  by  landlord  to  re- 
pair, tohat  damages  recoverable  by 
tenant.     See  Kcibus  v.  Froet,  72. 

Personal  injuries,  damages  for.  See 
Smith  Y.  Smith,  508. 

When  general  term  has  the  power  to  in- 
terpose on  queetion  of  damages.  See 
Thomas  v.  N,  T,  Life  Ins.  Co  ,  523. 

See  CoNTEBSiON,  4;  Sale,  1. 

DEATH,  ACTION  FOR  CAUSING. 

General  principles  governing  questions 
of  negligence  and  contributory  negli- 
gence. See  McMahtm  v.  N,  T,  EL 
R.  R.  Co,,  507. 

DEED. 

1.  Where  the  grantor  of  certain 
premises,  adjacent  to  a  road,  the 
fee  of  which  is  io  him,  conveys 
such  premises  by  a  description  be- 
ginning '*  at  the  corner  formed  by 
the  intersection  of  the  easterly 
line  "  of  said  road  or  street  **  with 
the  northerly  line "  of  a  certain 
other  street,  and  terminating  h.*< 
follows:  *' thence  along  the  east- 
erly line,"  of  said  road  to  the 
place  of  beginning,  etc. ;  it  will  be 
lield  that  the  land  intended  to  be 
conveyed  is  bounded  by  the  side 
and  not  by  the  center  of  the  road. 
Mead  v.  RUey,  20. 

2.  The  fact  that  the  deed  containing 
the  above  description,  also  desig- 
nates the  property  by  numbers  upon 
a  certain  map  therein  referred  to, 
and  the  map  represents  the  prop* 
erty  as  abutting  upon  the  road, 
does  not  show  a  different  intention. 
lb, 

3.  A.  conveyed  to  B.,  certain  prem- 
ises by  warranty  deed  containing 
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the  usual  coTenants,  nod  describ- 
ing the  premises  as  b(ninded  by  the 
side  of  a  certnin  roHd.  which  had 
been  therefore  closet!  as  u  public 
highway  by  act  of  U\v,  the  deed 
granting  all  the  right,  title  :iiid  in- 
terest if  any  of  A.,  in  so  much  of 
the  said  road  as  was  adjuceut  to 
the  premises  conveyed.  Thetx*after 
an  award  of  damage  for  the  closing 
of  laid  road  as  a  public  hi^^hway, 
was  made.  Hehl^  that  suiti  award 
belonged  to  A.  That  B.  is  pre- 
sumed to  have  received  his  deed 
with  knowledge  of  the  closing  of 
said  road  and  to  have  paid  for 
the  property  ils  value  with  the 
road  closed.  That  as  there  was  no 
express  covenant  giving  B.  an 
easement  in  and  right  of  way  over 
said  road,  none  can  he  implied. 
That  the  mere  mention  of  the  road 
in  describing  the  property  con- 
veyed, was  not  such  a  statement  of 
its  actual  existence  as  a  road,  as  to 
make  the  grantor  liable  for  dam- 
ages. That  the  injury  was  done 
when  the  road  was  declared  closed 
and  became  a  personal  right  to 
damage  belonging  to  the  owner  of 
the  fee  at  that  time,  and  not  to  the 
owner  of  the  fee  when  the  award 
was  made.  That  the  words  **  tene- 
ments, hereditaments,  and  appurte- 
nances "  in  the  deed,  did  not  con- 
vey the  grantor's  right  to  these 
damages.  King  v.  Trastfts  St. 
P0tTid?$  Cath,,  406. 

DEMURRER. 

See  Appkal:  Pleading;  Seamen. 

\  DENIALS. 

See  Pleadings. 

DIVORCE. 

GoHtempt  p^roceedingBjor  mm-payrneut , 

3f€rM's  and  stenographer^ 9  fees,  See 
ahan  v.  Mafwn,  92.  '/ 

See  Stat  of- Proceedings. 

EASEMENT. 

See  DsHX>;  Eminent  Domain. 


EJECTMENT. 

1.  The  complaint  described  certain 
real  property  and  stated  plaintiff's 
title  and  right  of  possession  to  so 
undivided  third  part  thereof,  and 
alleged  that  the  defendants,  Grote 
and  Kapp,  had  taken  posaeaaion 
of  the  whole  of  the  same,  and  de- 
nied all  right,  title,  and  interest 
in  the  plaintiff,  etc.,  and  in  a 
separate  section  alleged  that  the 
defendant  Levinus.  **  is  wrongfol- 
ly  in  actual  possession  of  a  portion 
of  said  premises,  under  and  by 
virtue  of  the  wrongful  assumption 
of  authority  over  said  premises  by 
the  other  defendants  herein,  and 
in  defiance  of  the  plaintiiTa  rights^ 
and  refuses  to  surrender  the  same 
after  demand  duly  made  upon  him 
for  {loasession  of  said  premises.** 
Defendant  Levin  us  demurred  to 
the  complaint  on  the  ground,  1st. 
That  it  did  not  stat«  facts  suffi- 
cient to  constitute  a  cause  of  ac- 
tion against  him,  3nd.  Misjoinder 
of  cause  of  action  and  parties. 
Heldy  that  on  demurrer  the  com- 
plaint was  good  under  our  present 
system  of  pleadings.  Fttrther  hM, 
that  though  the  land  of  which,  in 
part,  the  appellant  is  in  possession 
is  definitely  described,  but  there 
is  indefiniteuess  of  that  part,  this 
is  not  ground  of  demurrer.  It 
seemSy  that  it  furnishes  ground  for 
a  motion  to  make  more  definite 
and  certain.  J^nk  v.  LecinuM, 
159. 

2.  Judgment  having  been  rendered 
for  plaintiff  in  an  action  of  eject- 
ment he  went  into  possession  of 
the  premises  thereunder,  and  s:ii<l 
judgment  was  afilrmed  by  the  gen- 
eral term.  Thereafter  the  court  of 
appeals  reversed  said  judgment 
and  ordered  that  the  complaint  be 
dismissed  and  said  judgment  was 
subsequently  made  the  judgment 
of  this  court,  but  no  provision  for 
restitution  was  made  therein. 
Held„  that  it  was  within  the  gen- 
eral powers  of  the  court  at  special 
term  to  issue  a  writ  of  possession 
to  render  said  judgment  effectual. 
Garleton  v.  Mayor^  177. 
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H.  The  plaintiff  in  ejectment,  to 
show  title  to  the  premises,  proved 
that  her  father  built  the  house 
thereon  for  his  son,  to  whom  lie 
Iffive  tiic  rent,  ami  that  he  died  in 
1846.  leaving  a  will.  There  was 
no  proof  of  its  content h,  hut  a 
partition  deed,  dated  July  12, 
1848,  was  proved,  which  convey- 
ed the  premises  to  plaintiff,  desig- 
nating her  as  one  of  the  six  child- 
ren and  devisee  named  in  the  will 
of  J.  M.  (her  father),  and  one  of 
the  children  and  heii*6  at  law  of  S. 
formerly  wife  of  said  J.  >I.,  and 
then  deceased.  The  defense  was 
adverse  possession  under  an  al- 
leged verbal  gift  of  an  undescribcd 
interest  in  the  premises  from 
plttintlfTs  husband.  No  other 
claim  of  title  was  made  till  the 
death  of  plaintiff's  husband  in 
1870.  The  evidence  showed 
that  for  some  years  prior  to  1867, 
said  husband  was  collecting  the 
rents  in  his  own  right,  and  defend- 
ant wtis  not  in  occupation.  Upon 
the  trial  a  witness  who  had  hired 
a  portion  of  the  premises  from  de- 
fendant, was  asked  in  defendant's 
behalf,  **  during  that  period  did 
you  hear  her  speak  of  that  house 
as  to  her  ownership  or  title,  or  in 
any  manner,"  which  question  was 
exeludod.  Hfhf,  (1.)  That  plaint- 
iff's litle  was  sufficiently  estab- 
lished, and  the  presumption  of 
possession  follows  therefrom.  The 
evidence  showed  such  possession 
of  the  father  as  was  presumptive 
evirlonce  of  title  in  fee,  and  it  was 
not  a  relevant  objection  that  on 
the  face  of  the  partition  deed 
plaintiff's  title  may  have  been 
claimed  through  the  mother,  who 
was  not  proved  to  have  -been  in 
possession.  It  will  not  be  pre- 
sumed that  the  will  of  plaintiffs 
father  disinherited  her  or  gave  her 
less  than  an  undivided  one-sixth 
interest  in  the  premises.  (2.)  That 
assuming  defendant's  holding  to 
have  been  continuous,  she  did  not 
establish  possession  adverse  to 
plaintiiT's  title.  The  partition 
deed  nf  ,Tuly  12.  1848,  must  be 
intended  to  refer  to  interests  exist- 
ing before  the  Married  Woman's 


Act  of  April  27,  1848,  and  did 
not  divest  plaintiff's  husband  of 
his  vested  estate  by  courtesy  in 
his  wife's  interest  in  said  premises. 
Defendant's  original  possession 
must  be  deemed  to  have  been  in  ac- 
cordanoc  with  the  husband's  inter- 
est, and  the  quo  a nimo  is  presumed 
to  continue  till  something  else  is 
shown.  Defendant's  claim  is 
also  equivocal,  and  to  establish 
adverse  possession  the  claim  shpuld 
be  unequivocal.  (3.)  That  de- 
fendant's defense  was  not  sus- 
tained, since  the  proof  showed 
that  she  had  not  maintained  an 
unbroken  occupation  of  the  prem- 
ises. (4.)  That  the  evidence  of 
defendant's  declarations  as  to  her 
title  to  said  premises  was  properly 
excluded.  A  mere  naked  declar- 
ation which  in  its  nature  and  apart 
from  other  circumstances  cannot 
be  used  to  show  constructively 
notice  to  ])laintiff  of  defendant's 
claim,  is  not  evidence.  iSturgM  v. 
Parlhursty  306. 

See  Costs. 

ELEVATED  RAILROADS. 
See  Eminrmt  Domain. 

ELEVATORS. 

See  Neglioengr. 

EMINENT  DOMAIN. 

The  plaintiffs,  as  lessees  and  oceu- 
pants,  under  a  lease  for  ten  ycar.-« 
which  had  expired,  of  certain  pre- 
mises abutting  on  streets  in  the 
city  of  New  York  opened  under  the 
act  of  1813,  having  brought  an  no- 
tion to  recover  damages  sustained 
by  the  construction  and  operation, 
under  due  legislative  authority,  of 
an  elevated  railway  in  front  of 
their  premises,  and  having  obtained 
a  verdict  which  included,  among 
other  things,  damages  for  loos  of 
profits  in  their  business  as  physi- 
cians, on  the  ground  that  the  rail- 
way company  had  failed  to  inati- 
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tute  prncredings  to  cood^mn  plain- 
tiff's easement  in  said  streets. 
Heldy  1.  Tliut,  although  a«  a  ^cMieral 
rule  in  such  proceeiliugs  Mppro- 
prUition  and  payment  or  deposit 
are  coLCurrent  acts,  and  although 
a  company,  for  failure  to  institute 
such  proceedings  mny  be  liable 
under  certain  circumstances  in  sue- 
ceasive  actions  for  diminution  of 
rental  value,  the  statute,  for  such 
failure,  imposes  no  incrensid  lia- 
bility for  lands  or  easements  act u- 
ally  taken  l>eyond  what  it  would 
he  if  such  proceedings  were  had. 
2.  That  consequently,  in  the  de- 
termination of  the  liability  of  the 
<ompany,  and  the  extent  thereof, 
iiu  claim  of  negligence  having  been 
made,  the  rules  laid  down  in 
People  «.  Kerr,  27  N,  Y.  188;  and 
and  Kellinger  «.  42d  Street  Rail- 
road Co.,  50  N.  Y,  20C,  which 
have  80  long  been  fully  recognized 
in  cases  concerning  the  construc- 
tion and  operation  of,  railroads 
under  legislative  authority  in  and 
through  snch  of  the  streets  of  the 
city  of  New  York,  the  fee  of  which 
is  in  the  city,  should  have  been 
followed  to  the  extent  fhey  were 
applicable.  8.  That  under  these 
rules,  and  the  decision  of  Story  x. 
N.  Y.  Elevated  R.  R.  Co.,  90  N. 
Y.  122,  the  company  was  liable 
only  for  the  value  of  private  prop- 
erty actually  taken,  and  the  dim- 
inution in  value  of  property  dir- 
ectly affected  by  the  taking  of  a 
part  thereof.  4.  That  the  abridg- 
ment, hy  the  erection  and  main- 
tenance of  the  elevated  railway 
structure,  and  by  the  operation  of 
the  road,  of  the  easement  which 
the  plaintiffs  as  lessees  had  in  the 
street  and  avenue,  constituted  a 
taking  of  private  pr*>perty  only  to 
the  extent  that,  within  the  rules 
laid  down,  the  erection  and  main- 
tenance of  the  structure  and  the 
operation  of  the  road  were  incon- 
sistent with,  and  consequently  in 
excess  of.  the  ordinary  uses  for 
which  said  street  and  avenue  had 
been  set  apart  and  reserved  in  law. 
5.  That  only  to  the  extent  of  such 
taking  the  company  was  liable  to 
uit.ke  compensation.     6.  That  the 


true  meaaure  of  damagea  waa  tba 
diminution  hy  such  taking  of  thfl 
rental  value  of  the  whcde  of  the 
premises  occupied  by  the  plaintifEs. 
7.  That,  in  any  aspect  of  the  case, 
damages  for  loss  of  business  were 
loo  remote.  Taylor y.  Mttr.  BLR. 
n.Co.,  Jill. 

EQUITY. 

Reformation  of  leate.     See   3ym» .  v. 
Mayor^  289. 

ESTOPPEL. 

1.  Where  it  appears  that  prior  to  an 
action  against  agents  to  recover 
the  amount  of  certain  sales  made 
by  them  in  plaintiffs^  behalf,  said 
agents  represented  to  plaintiffs  that 
they  were  in  a  |Yosition  to  remit; 
but  intended  to  apply  the  proceeda 
to  an  asserted  claim  against  one  of 
the  plaintiffs,  they  are  thereby  es- 
topped from  setting  up  that  the 
moneys  were  not  received  by  them 
till  after  the  action  was  begun. 
Hoftntlmrg  v.  Blocl\  3o7. 

2.  Though  a  purchaser  of  a  chose  in 
action  (with  the  exception  of  ne- 
gotiable paper),  takes  no  better 
title  than  his  vendor  has  at  the 
time  of  the  purchase,  yet  it  is 
equally  well  established,  that 
where  the  true  owner  of  property 
represents  another  as  the  owner,  or 
permits  him  to  appear  as  the  own- 
er, with  full  power  of  disposal  of 
the  property,  and,  thereby  inno- 
cent third  parties  are  lead  into 
dealings  with  such  apparent  own- 
ers, they  will  be  protected,  and 
the  real  owner,  by  his  acts,  is  pre- 
cluded or  estopped  from  deD3fing 
the  title  of  the  property  in  sncS 
apparent  owner.  Allien  v.  Wntii/et- 
spoon^  417. 

3.  In  the  case  at  bar  the  pUintifl 
and  defendant  Wotherspoon,  as 
copartners,  bought  a  seat  ia  the 
N.  Y.  Cotton  Exchange,  and  with 
the  assent  of  plaintiff  the  oertiii- 
cate  was  issued  in  the  name  of 
Wotherspoon  alone,  and  the  appar- 
ent ownership  thereof  was  vested 
in  him.  Subsequently  Wolher 
spoon  assigned  the  certificate  to 
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defenctftnt,  McTavish  as  sccunty 
for  a  loan  of  bonds,  asserting  tliat 
he  owned  the  scat,  and  McTavish 
having  no  knowledge  to  the  con- 
trnry  parted  with  his  bonds,  on  the 
faith  of  the  title  of  Wotherspoon. 
HM^  that  McTavish  was  entitled 
to  the  seat  and  certificate  as  secur- 
ity' for  his  loan  and  that  plaintiff 
was  estopped  from  denying  the 
title  he  permitted  to  be  vested  in 
his  copartner.  2b. 
Whm  tiiU  atquired  hy  estoppel.  See 
Sehwenk  v.  Naylcr,  57. 

EVroENCE. 

1.  Where  the  affidavit  upon  which 
an  order  of  arrest  is  vacated,  is 
verified  out  of  the  state  and  the 
certificate  to  the  notary's  jurat  does 
not  conform  to  Code  Civ.  Pro. 
%  844,  the  affidavit  is  a  nullity,  and 
the  order  should  be  vacated.*  The 
defect  is  jurisdictional,  and  the 
court  has  lio  power  to  order  that 
the  affidavit  be  taken  from  the 
files  for  the  purpose  of  having  the 
certificate  amenaed.  BdrrwY.  Dur- 
ifcM,  202. 

%,  In  an  action  against  a  company 
formed  for  the  purpose  of  distribu- 
ting newspapers,  etc.,  printed  by 
others,  for  damages  for  the  publi- 
cation of  a  libel,  the  plaintiff  must 
prove  that  some  one  other  than 
plaintiff  has  read  the  libel  in  some 
of  the  papers  that  defendant  has 
published;  and  it  is  not  enough  to 
show  that  defendant  has  sold  many 
eopies  of  the  paper  containing  it, 
there  being  no  presumption  that 
every  paper  so  sold  and  every  part 
of  it  has  been  read.  (Per  Tbuax,  J.) 
PreseoU  v.  Tau$eyj  13. 

a.  In  an  action  for  a  libel  imputing 
uncbastity  to  a  woman,  it  is  error 
to  admit  evidence  to  show  that 
plaintiff's  general  reputation  for 
chastity  is  good,  for  the  purpose 
•f  rebutting  evidence  of  the  specific 
acts  of  lewdness,  introduced  by 
defendant  in  justification;  but  this 
,error  is  cored  by  the  admission  of 
evidence  for  defendant  attacking 
plalotifTs  general  reputation  for 
chastity.    ^Fer  Tbda^,  J.)    2b, 


4.  Ill  »n  nctioii  for  libel  fvldenci*  of 
plaintitT's  social  position  andstind- 
ing  is  inailmiKHiblc.  (Per  Trl'ax, 
J.)     lb. 

5.  The  plaintiff  was  employed  by  the 
defeadnuts  to  run  an  elevator  in 
their  place  of  business,  and  while 
so  engaged  tlio  chain  by  which  it 
was  held  broke,  apparently  with- 
out cause,  and  the  car  fell,  where- 
by plaintiff  was  severely  injured, 
to  recover  damages  for  which  in- 
juries this  action  was  brought. 
The  elevator  was  new,  and  was 
made  by  competent  manufacturers, 
upon  an  order  from  defendants  for 
a  first-class  machine,  and  there  was 
evidence  showing  that  it  was  such, 
and  in  all  respects  fitted  for  the 
work  for  which  it  was  made,  and 
that  defendants  were  so  informed 
by  said  manufacturers,  upon  an  ex- 
amination made  by  thesa  at  de- 
fendant's request.  The  evidence 
showed  that  defendant's  head-en- 
gineer, who  had  entire  charge  of 
the  machinery  of  the  house,  stated 
before  and  after  the  happening  of 
the  accident,  that  the  chain  was 
not  strong  enough  for  the  work  of 
the  house.  Atthetimenf  the  ac- 
cident the  car  was  descending 
without  freight,  and  tliere  was  no 
flaw  in  the  broken  link  of  the  chain. 
A  verdict  was  directed  for  defend- 
ants. Eeldf  error,  that  though  it 
was  not  negligence  for  defendants 
to  rely  on  the  supposition  that  the 
elevator  had  been  properly  con- 
structed, and  to  permit  their  em- 
ployees  to  use  it  without  examina- 
tion, yet  the  evidence  was  such  as 
to  raise,  for  the  consideration  of 
the  jury,  questions  r.s  to  the  sufli- 
cient  strength  of  the  chain,  as  to 
notice  to  defendants,  through  the 
knowledge  of  its  agent,  the  head 
engineer,  as  evidenced  by  his  said 
statements,  and  as  to  defendants' 
negligence  in  using  the  chain  after 
such  notice,  De&n&y  v.  Hilton^ 
841. 

6.  Sbdowick,  Ch.  J.,  dissenting, 
wrote  for  affirmance,  holding  that 
as  there  was  no  evidence  that  tlie 
head  engineer  bad  seen  any  signs 
of  weakness,  or  insufficiency  in  tha 
chain,  unless  its  size  was  such  a 
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/  »\gn,  tbe  defendants  can  only  be 
charged  with  the  fact  that  the  head 
engineer  had  the  opinion  that  the 
chain  was  too  light  for  the  %vork 
of  the  house,  aud  as  agai  at  that, 
tliey  were  justified  in  relyiug  u|)on 
the  opinion  of  the  makers  of  tlie 
elevator,     lb. 

7.  As  bearing  on  the  question  of  de- 
fendants* negligence,  plMintiff  of- 
fered to  show  that  immediately 
after  the  accident,  the  chain  which 
broke  was  replaced  by  a  Isrger  iiud 
stronger  one: — Hdd^  that  the  evi- 
dence was  properly  excluded,     lb. 

%.  One  of  defenaant^s  witnesses  was 
»Mked  if  there  was  any  doubt  in  his 
mind  as  to  the  capacity  of  the  ele- 
vator to  carry  any  weight  of  a  cer- 
tain kind  of  iron  that  could  be  put 
on  it,  which  was  objected  to  as  ir- 
relevant and  im  mate  rial — Heldy 
that  such  an  objection,  not  touch- 
ing the  competency  of  the  evidence, 
furnishes  no  ground  for  reversal. 
lb. 

Examination  of  body  of  party  to  action^ 
wlien  aUowed,  SeeNeumanv.  Third 
Aw.  R.  R.  Co.,  412. 

'*  Cath  eo^,**  what  it  n^fflcient  eoi- 
denet,  e,  ^.,  income  of  insurance  on 
oilpaintings.  See  Linde  v.  Republic 
F.  In$.  Co.,  863. 

See  Adybbsr  Possession  ;  Sale. 

EXAMINATION  BEFORE  TRIAL. 

1.  Tt  is  competent  for  the  court  to 
vacate  an  order  for  the  examination 
of  a  party  before  trial  on  the  ground 
that  it  appears  that  the  court  has 
no  jurisdiction  over  the  subject- 
matter  of  the  action.  Piecher  v. 
Fischer,  74. 

2.  Accordingly,  when  the  complaint 
n lieges  the  appointment  of  defend- 
ant as  administrator  in  another 
state,  and  the  collection  by  him  as 
such  in  said  state,  of  certain  moneys 
due  his  intestate,  and  that  defend- 
ant is  a  resident  of  this  state  and 
has  the  moneys  referred  to;  in  the 
absence  of  a  specific  allegation 
th.nt  such  moneys  are  here,  they 
will  be  deemed  to  be  in  the  foreign 
jurisdiction,  and  an  order  for  the 


examination  of  defendant  will  be 
vacated  on  the  ground  of  lack 
of  jurisdiction  over  the  subject- 
matter,     lb. 

3.  Neillier  tlie  code  nor  any  statute 
conferM  upon  the  court  the  powtf 
to  compel  a  party  to  an  action  to 
submit  his  body  to  an  examination 
hy  a  physicinn,  for  t tie  purpose  of 
n^ciiiainiiig  his  piiys»ic:ti  condition 
and  proving  the  same  at  the  trial; 
nor  does  the  court  possess  such 
power,  excepting  in  a  case  where 
no  other  means  exist,  of  ascertain- 
ing, and  establishing  an  alleged 
material  fact  in  the  issue,  ^eu- 
man  v.  lid  Ave.  R.  R.  Co.,  413. 

i.  Such  an  examination  aud  inspec- 
tion has  been  allowed  only  on  the 
ground  of  necessity,  as  in  the  case 
of  an  action  for  a  dissolution  of 
marriage  on  the  ground  of  impo- 
tency  or  incapacity,  and  resting 
upon  necessity,  it  cauuot  be  exer- 
cised otherwise,  and  ends  where 
the  necessity  ends.     lb. 

EXECUTION  AGAINST  THE 
PERSON. 

1.  In  an  action  in  which  a  promise 
or  contract  and  its  breach  is  alleged, 
and.  as  a  conclusion  to  such  breach, 
the  conversion  of  the  property 
that  was  the  subject  of  the  con- 
tract is  averred,  and  as  appeared 

'by  the  findings,  the  recovery  of 
the  judgment,  which  was  t^en  by 
default,  is  upon  the  promise  or 
contract,  as  much  as  n|>on  the  tort, 
no  order  of  arrest  having  been  ob- 
tained, an  execution  issued  against 
the  person  should  be  set  aside. 
Sherwood  v.  Pierce,  878. 

2.  Where  the  defendant  has  been 
guilty  of  laches  and  misleading 
conduct,  the  condition  that  he  shall 
not  sue  for  false  imprisonment  may 
be  imposed,  on  setting  aside  the 
execution  against  the  person,     lb, 

8.  Another  view  of  such  a  case  ia, 
that  after  a  sufiScient  cause  of  action 
on  contract  has  been  stated,  tbe 
additional  allegation  of  a  conver- 
sion of  the  property,  the  subject  of 
the  action,  may  be  considered  at 
substantially  surplusage ;   the  ac- 
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tion  is  complete  with'but  it,  and  it 
cannot  8erve  as  a  foundatiou  for  a 
judgment  autborizing  the  issue 
of  an  execution  against  the 
person.     2b, 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  An  action  at  law  is  not  sustaina- 
ble for  a  distributive  share  of  an 
intestate's  property,  although  a 
promise  to  pay  has  been  made,  un- 
less it  appear  that  the  administra- 
tor holds  the  property  individually 
upon  a  new  contract  of  loan  to 
him.  The  remedy  in  other  cases 
is  in  equity,  which  may  not  be  in- 
voked affainst  a  foreign  executor 
or  administrator  unless  it  be  estab- 
lished that  there  is  a  fund  or  prop- 
erty of  the  estate  in  this  state. 
Fiich&r  v.  Fueher^  74. 

2.  In  an  action  against  a  foreign  ex- 
ecutor where  tlie  complaint  does 
nut  allege  nor  the  proof  show,  that 
defendant  has  brought  into  this 
state  assets  of  the  estate,  the 
court  is  without  jurisdiction  to  en- 
force any  liability  of  the  defendant 

•  in  said  capacity.  This  concerns 
the  power  of  the  court,  not  the 
person  of  the  defendant,  and, 
therefore,  the  objection  ia  not 
waived  by  appearance  and  an  an- 
swer on  the  merits.  Gray  v.  Bylsy 
198. 

3.  Before  the  statutes  of  this  state  in 
regard  to  executors  were  passed, 
the  powers  and  title  of  an  executor 
had  the  broadest  scope,  and  he 
was  a  complete  executor  before 
probate,  to  all  purposes,  except 
bringing  an  action.  ThomoB  v. 
N.  f.  Lifeln*.  Co.,  225. 

4.  An  executor  holds  from  the  will 
itself,  and  the  law,  |oy  &  subsequent 
probate  of  it  and  qualification  of 
the  executor,  has  secured  two  prin- 
cipal objects,  viz. :  proof  in  the 
only  form  the  law  can  recognize, 
and  that  there  will  be  no  renuncia- 
tion of  the  obligation  of  adminis- 
tration; and  notwithstanding  2 
R  8,  71,  §  16,  providing  that  no 
txecutor,  before  letters,  shall*'  have 
any  power  to  dispose  of  any  part 


of  the  estate,  except,"  etc., — a  sale 
by  a  person  named  in  a  will  as  ex- 
ecutor, (if  assets  of  the  estate,  be- 
fore probate,  for  full  value  and  for 
the  benefit  of  the  estate,i8  validated 
by  the  subsequent  quulificaiion  of 
the  same  person  as  executor.     /A. 

5.  Where  a  sale  so  made,  is  not  one 
which  would  be  a  rightful  act  of 
administration,  and  is  not  made 
valid  bjf  relation,  in  an  action  for 
conversion  of  the  goods  brought 
by  the  executor  after  probate  and 
letters,  the  true  rule  of  damages 
requires  that  the  amount  of  money 
formerly  paid  into  and  remaining 
with  the  estate,  should  be  applied 
to  reduce  the  amount  of  the  recov- 
ery, viz.,  the  true  value  of  the 
goods,     lb. 

6.  The  principles  and  authorities  aa 
to  executors  and  executors  de  $on 
tort,  reviewed  and  considered.   Jb, 

7.  Where  property  which  had  be- 
longed to  the  deceased  and  was  in 
his  possession  within  a  short  time 
of  his  decease,  is  immediately 
thereafter  in  the  possession  of  his 
widow,  and  when  the  same  is  de- 
manded by  the  temporary  admin- 
istrator, appointed  under  a  will  in 
which  he  is  named  as  executor,  but 
is  not  otherwise  interested,  the 
widow  claims  the  ownership  there- 
of, but  does  not  explain  the  trans- 
action or  the  manner  or  time  of 
the  transfer  to  her,  and  it  does  not 
appear  that  the  administrator  was 
cognizant  of  said  facts,  he  should 
not  be  charged  personally  with  the 
costs  of  an  action  to  test  the  title 
of  the  property,  in  which  the 
widow  proves  title  by  gift  from 
her  husband.  HfeGovern  v.  Mc- 
Oovem,  890. 

8.  Plaintiff  in  such  case,  having  been 
duly  appointed  temporary  admin- 
istrator under  the  will,  the  pro- 
bate of  which  is  contested  by  the 
widow,  allegations  as  to  his  im- 
proper conduct,  in  inducing  the 
testator  to  make  the  will,  cannot 
be  considered  on  such  an  applica- 
tion to  charge  him  with  baa  faith. 
(Sbdowick,  Ch.  J.)    Jb, 

0.  Though  the  widow  swears  befors 
the  action,  f,  ^.,  in  an  examinatioa 
to  enable  a  complaint  to  befrato«dy 


554 


INDEX. 


what  the  transaction  was  bj  which 
she  obtained  title,  it  does  not  nee- 
'  csnarily  show  bad  faitli  or  misman- 
agcmnit,  that  the  administrator 
disbelieves  the  statement  of  an 
interested  party.  (S£X>owick,  Ch. 
J.)    Ih. 

10.  Defendant  failing  in  sach  a  case, 
to  move  for  security  for  coats  under 
section  «S271  of  the  Code,  plaintiff 
fihould  be  charged  therewith  only 
on  clear  proof  of  bad  faith.  (In- 
eRAHAM,  J.)     Ih. 

11.  It  is  duty  of  the  landlord  of  a 
tenement  house  to  keep  in  good 
repair  the  stairways,  etc.,  intended 
for  common  use,  and  he  is  liable 
t(»  Ids  tenants,  as  well  as  strangers 
lawfully  on  the  premises,  for  dam- 
:i;»c8  caused  by  neglect  of  this  ob- 
ligation. Executors,  who,  as  such, 
are  in  possession  and  control  ojf 
such  premises,  are  under  a  like  ob- 
ligation, which  may  be  enforced 
ngninst  them  personally,  even 
though  under  the  will  they  have 
no  right  to  make  re|)airs  at  the  ez- 
])cn8e  of  the  estate.  Donohug  v. 
KendaU,  S80. 

12.  Where  the  title  of  the  action 
contains  after  the  names  of  tiie  de- 
fendants the  words  ''executors, 
etc./*  and  the  complaint  states  the 
former  ownership  of  the  premises 
by  the  testator,  the  appointment  of 
defendants  as  executors,  that,  as 
such,  they  went  into  possession 
and  control;  that  '* the  defend- 
ants'* were  guilty  of  negligence, 
etc.,  and  finally  demands  jud^ent 
against  ''the  defendants,'^ — if  the 
proof  be  sufficient,  judgment  is 
properly  entered  against  defend- 
ants individually.     lb. 

18.  The  provisions  of  Laws  1882, 
'  chap.  410,  §  652,  establish  the  per- 
sonal liability  of  executors  in  pos- 
session and  control  of  tenement 
houses,  for  damages  caused  by  de- 
fective condition  of  stairways. 
(Truax,  J.)    lb. 


FALSE  IMPRISONlfENT. 

When  dimt  is  not  liable  for  miUake  of 
attorney  renUting  in  faUe  imprison 


ment.  See  Oearon  v.  Sk,for  Sum., 
264. 
When  condition  that  party  shall  nM  sue 
for  false  imprisonment  may  be  im- 
post'd  on  setting  aside  execution 
against  person.  See  Shervood  v. 
Pierce,  378. 

FALSE  REPRESENTATIONS. 

1.  Plaintiffs  and  defendant  entered 
into  an  agreement  by  which  the 
former  were  to  purchase  from  the 
latter  certain  mill  property  in 
Florida,  one  condition  of  which 
agreemiMit  was  that  all  the  property 
mentioned  in  a  list  attached  to  the 
agreement  should  be  found  on  the 
site  HS  specified.  The  list  contained 
the  following  :  "These  saw-mills 
have  an  extensive  water-front  .  . 
with  wharf/'  etc.  MM,  that  said 
water-front  and  wharf  were  in- 
tended to  be  conveyed.  Mmenk 
V.  Ndylor,  57. 

2.  It  was  known  that  defendant  had 
conveyed  the  property  to  a  cor- 
poration of  which  he  was  virtually 
the  owner  as  holder  of  the  stock 
thereof,  and  plaintiffs  were  to  re- 
ceive in  fact  two- thirds  of  soch 
stock  snd  n(»t  th«  property  in  ques- 
tion. Held,  that  there  waa  an  im- 
plied warranty  by  defendant  that 
he  or  such  company  had  title  to 
such  water-front,  etc    lb. 

8.  At  the  time  of  the  conveyance  by 
defendant  to  said  company,  he  was 
in  actual  possession  of  said  water 
front,  etc.,  and  bis  conveyance  t{> 
such  company  contained  a  coven- 
ant of  warranty.  In  an  action  for 
false  representations  in  stating  that 
the  company  owned  said  water- 
front, etc.,  the  only  testimony  of 
substance  was  that  about  nine 
months  after  the  consummatioii  of 
the  agreement  between  plaintiffs 
and  defendant,  the  latter  took  a 
conveyance  of  such  property  from 
a  third  person,  and  paid  for  the 
same  with  money  of  plaintiffs*  or 
the  company,  he  being  at  the  time 
its  agent.  There  was  no  proof 
that  prior  to  the  time  of  taking 
such  conveyance,  defendant  knew 
that  the  company  did  not  own  said 
wharf  property.      Esldy   that  the 
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complaint  was  properly  dismissed. 
Further  hM,  that  under  the  im- 
plied WHrrnnty  in  the  ngrcemont 
with  plaintiffs  and  the  express 
warranty  in  the  conveyance  tu  the 
company,  upon  the  conyeyauce  to 
defendant  tliecompany  became  the 
owner  of  the  title,  legal  or  equit- 
able, by  estoppel  ;  and  under  the 
common  law,  presumably  control- 
ling in  Florida,  defendant  became 
trustee  for  the  company  whose 
money  was  used  in  the  purchase. 
Further  held,  that  a  subsequent  con- 
yeyauce by  defendant  to  a  third 
person  could  not  divest  the  com- 
pany of  its  rights,  because  the  ac- 
tual possession  of  the  com|>any  was 
notice  of  its  claim.  lb, 
Pretumption  as  to  eubeeqtunl  trarufers 
of  goods  obtained  byfaUe  representa- 
tions. See  Lippman  v.  Shapiro,  867. 

See  Pleading. 

FERRIES. 
See  Nkw  York  Cnr,  18-16. 

FOREIGN  CORPORATIONS. 
See  Corporations. 

FOREIGN      EXECUTORS      AND 
ADMINISTRATORS. 

See  EXKCUTORS  AND  ADMINISTRATORS. 

FORFEITURE.  . 
See  Landlord  and  Tsnant  ;   Salb. 

FRANCHISE. 
See  Nbw  York  Citt. 

FRAUD. 

The  ownership  of  promissory  notes 
in  the  plaintiff,  where  the  debts 
evidenced  thereby  were  incurred 
by  the  fraud  of  the  maker,  the 
defendant,  is  sufficient  to  sustain 
an  action  brouffbt  under  §  549  of 
the  Code  of  Civil  Procedure,  to  re- 


cover damages  for  the  fraud  of  the 
defendant  in  the  creation  of  the 
indebtedness  for  which  tlie  notes 
were  given  ;  provided,  as  in  this 
case,  the  plaintiff  alleges  and  proves 
the  fraud  of  the  defendant  in  the 
inception  of  the  original  debt. 
Ryle  V.  Brown,  174. 

See  Arrest  ;  Assignicbnt  for  Bbn«- 

FiT   OF    Crbditors  ;   Plbad- 

ing;  Statute  of  Frauds; 

Rblbabb. 


GRANTS. 

PubUc  grants  ;  rules  as  to.  See 
Ounard  8.  8.  Co,  v.  Voorhies,  263. 

GUARDIAN  AD  LITEM. 

Where  it  appears  that  the  father  of 
an  infant  desirous  of  bringing  an 
action,  is  not  of  sufficient  means  to 
fulfill  the  requirements  of  CodeCi  v. 
Pro.  i  469,  and  general  rule  49,  the 
court  will  not  appoint  him  guar- 
dian ad  litem  of  said  infant,  though 
it  appears  that  such  infant  has  no 
other  relative  or  friend  of  greater 
means  who  would  assume  such- 
position,  and  that  such  decision 
may  work  hardship  to  the  infant. 
Matter  of  Mang,  ^^, 

HUSBAND  AND  WIFE. 

1.  The  common  law  respecting  the 
liability  of  a  husband  to  answer  in 
damage  for  torts  committed  by  his 
wife,  still  prevails,  and  is  substan- 
tially in  force.  Muser  v.  Lettin, 
481. 

8.  The  statutes  of  this  state  author- 
izing a  married  woman  to  hold  and 
manage  an  estate  separate  from  her 
husband,  and  to  oirry  on  a  sole 
and  separate  business,  and  receive 
her  profits  and  earnings  therefrom, 
and  to  sue  and  be  sued  in  regard  to 
such  estate  and  business,  have  not 
changed  the  common  law  in  this 
respect,  except  in  regard  to  torts 
committed  by  her  in  the  manage- 
ment or  control  of  her  sepaimta 
property.     Ih. 
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8.  Wher^  a  wife  CArrie§  on  a  MpAr- 
ate  legitimate  busineMt,  and  dur- 
ing the  time  is  guilty  of  con\T»mon 
in  receiving  stolen  goods,  the  hus- 
band iH  liable  to  answer  in  dam- 
ngcs.  A  married  woman  cannot 
carry  on  a  business  of  r«»ceiving 
stolen  goods,  and  such  goods  do 
not  become  her  property,  for  the 
title  always  remains  in  the  person 
from  whom  they  were  stolen,  and 
consequently  this  tort  of  the  wife 
does  not  relate  to,  nor  is  it  conse- 
quent the  management  or  control 
of  her  separate  property.     Ih, 

INFANTS. 

fiuanlitui  mi  lUem  who  doe$  not/uljUl 
rrquirfmenU  of  rule  49,  /ift<2  {  469 
fUhie.  %tUl  not  beapp0inted.  Matter 
Mftuff,  S»H. 

Mt*jiigenre.  of  infant* ;  when  infants 
dfttned  »ui  jnru.  See  Ryder  v. 
Mayoi,,  220. 

INJUNCTION. 

See  Patents. 

,     INSPBCTION  OP  WRITINGS. 

1.  Where  BD  application  for  an  in- 
spection of  writing,  etc.,  is  made 
before  issue  joined  to  enable 
plaintiff  to  frame  his  complaint,  it 
cmn  only  be  granted  where  the 
petition  shows  that  the  inspection 
IS  necessary  to  enable  the  petition- 
er to  draw  his  pleading;  and 
where  the  petition  contains  enough 
matter  to  enable  plaintiff  properly 
to  frame  his  complaint,  the  appli- 
cation will  not  be  granted,  though 
it  may  appear  that  certain  of  the 
allegations  cannot  be  made  upon 
knowledge,  but  only  on  informa- 
tion and  belief.  Rafferty  v.  Wil- 
UamBy  60. 

2.  The  granting  of  power  to  search 
through  the  books  of  account  to 
dnd  isolated  entries  not  particu- 
larized, to  enable  plaintiff  to  frame 
his  complaint,  rests  in  the  discre- 
tion of  he  court,  and  it  should 
only  be  allowed  where  the  pur- 
pose and  necessity  of  such  exam- 


ination are  apparent.  Mehmy  ▼. 
Kahn,  209. 
\\.  According,  where  in  an  applica- 
tion for  an  order  Xjo  examine  de- 
fcMHlsnts^  books  to  ascertain  the 
tisinies  of  persons  to  whom  defend- 
ants Imd  sold  certain  merchandise 
in  contravention  of  their  agree- 
mtnt  to  Ki>ll  only  to  plaintiff,  in 
or'lcr  to  enable  plaintiff  to  frame 
the  complaint,  the  petition  alleges 
that  defendants  did  so  sell  toother 
parties, — Held^  that  the  application 
should  not  he  gi^anted;  that  the 
knowledge  or  inTormation  which 
enabled  plaintiff  to  make  this 
distinct  and  definite  statement, 
was  enough  to  enable  plaintiff  to 
frame  her  complaint.     lb. 

INSURANCE. 

(FiRK.) 

The  policy  of  insurance  in  this  case 
provided  that  the  damage  should 
be  estimated  according  to  the 
^'cash  value  *V  of  the  pictures  at 
the  time  of  the  fire.  Hddy  that 
the  values  assigned  thereto  by 
plaintiff  and  another  person,  for 
the  purposes  of  the  insurance, 
could  not  be  deemed  evidence  of 
such  values;  and  the  court  further 
held,  on  a  review  of  the  evidence, 
that  it  contained  no  proof  of  such 
value.  Linde  v.  Rep.  F.  Ine.  Go., 
362. 

(Mabins.) 

1.  The  merits  of  this  case  involve  a 
construction  of  the  phrsse  in  the 
policy  **  directly  by  a  sea."  The 
policy  had  in  its  printed  part  the 
usual  clause  *'  touching  the  adven- 
tures and  perils  which  the  said 
assurers  are  contented  to  bear  and 
take  upon  themselves,  they  are  of 
the  seas,  &c.'^  The  phrase  in  view 
^'directly  by  a  sea**  was  in  the 
following  written  provision,  '*  lia- 
ble only  for  loss  of  animal  or  ani- 
mals caused  directly  by  a  sea, 
stranding,  sinking,  burning  or 
collision,  Ac."  HM,  thai  the 
word  *'seas*'  in  the  general  pro- 
vision has  no  specific  or  limited 
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reference  to  the  ocean  as  a  body 
of  water.  It  is  in  contrast  to  land, 
and  refers  to  contingencies  of  liv- 
ing and  trading  upon  water  as  dis- 
tinjfuished  from  living  ai>d  trading 
on  land.  The  part  icularizat ion  of 
one  of  the  perils  of  the  sea  in  a 
written  clause, to  which  the  general 
clause  being  printed  becomes  sub- 
ordinate or  inoperative,  will  not 
for  that  reason,  affect  the  applica- 
tion of  the  maxim  **  eausa  proximUy 
non  remota  speeUitur.^^  Bnoto- 
dan  V.  QuioTiy  137. 
2.  In  the  present  case  the  loss  hap- 
pened as  follows:  The  cattle  in- 
sured were  stowed  below  the 
upper  deck,  in  the  forward  steer- 
age and  on  the  forward  part  of  the 
main  deck.  On  the  18th  of  Feb- 
ruary the  wind  increased  to  a  gale, 
with  a  high  sea  running.  The 
vessel  labored  and  rolled  heavily 
and  shipped  such  quantities  of 
water  that  the  decks  were  flooded 
and  all  the  hatches  had  to  be  bat- 
tened down.  This  condition  of 
things  continued  for  ten  days. 
The  cattle  were  thrown  down 
violently,  and  in  some  cases  thrown 
completely  out  of  their  stalls  and 
into  other  stalls  on  top  of  other 
cattle.  One  hundred  and  fifty-six 
head  died  from  being  bruised  and 
from  exhaustion,  and  those  not 
killed  were  very  much  bruised  and 
unable  to  stand  upon  their  legs, 
so  that  some  had  to  be  hoisted  on 
shore  at  the  end  of  the  voyage. 
The  evidence  established  that  the 
cause  of  the  death  of  the  cattle, 
and  of  their  being  bruised  and  un- 
able to  stand,  was  the  severity  of 
the  sea,  from  the  continuance  of 
the  gale  by  and  from  which  the 
cattle  was  tumbled  and  tossed 
about  as  described,  and  some  evi- 
dence was  given,  tending  to  show 
that  some  of  the  cattle  died  from 
want  of  air,  the  hatches  being  bat> 
tcned  down.  Thei-e  was  no  evi- 
dence that  any  water  reached  them, 
or  that  any  suffered  injury  from 
the  direct  action  of  water  upon 
them.  Held^  that  the  general 
tossing  and  laboring  of  the  steam- 
er, that  caused  the  injury  to   the 


cattle,  and  the  loss  claimed  was 
not  the  result  of  a  sea  in  the  sense 
of  the  policy  and  its  special  writ- 
ten clause  *' liable  <mLyf&rlou  q/* 
animal  or  animals  Mueed  directly  by 
the  sea/'  but  was  the  result  of  the 
general  commotion  of  the  sea  and 
of  the  winds,  and  defendants  ware 
not  liable  for  the  loss,     lb. 

See  Arbitration. 

INTENT. 

See  ARKB6T ;  Assignment  roR  Bens- 
FIT  OF  Creditors. 

INTJSRKST. 

When  interest  chargeable  on  ruhnii,ij 
aecotint.     See  May  v.  iiterny  49a. 

JUDGE'S  CHARGE. 
See  Tri.\l. 

JUDGMENT. 

To  justify  judgment  on  an  answer  as 
frivolous,  it  must  be  clearly  bad, 
not  calling  for  deliberation  upon 
the  issues  it  attempts  to  make. 
Wifckoffy.  Andrews,  196. 

Judtjtiifut  a  gain  tit  sheriff,  when  deemed 
secuiidinn  (dlegata  et  probata.  See 
Ditris  V.  Howe,  3»». 

See  Kes  Adjudicata. 

JUIUSDICTION. 

1.  The  court  has  no  jurisdiction  to* 
entertain  an  action  brought  by  a 
nuii-re»id<M)t  against  n  foreign  cor- 
porntion.  except  hm  provided  for  in 
(Jode  C'iv.  I'w).  §  1780,  ami  this, 
though  tlffeiulaut  has  :tppt-aif«< 
gcnemlly  and  put  in  an  nnswcr  in 
which  such  objection  is  not  tnkcn. 
There  is  notiiing  in  OodeCiv.  Pro. 
§§  203,  266,  in  ngHr<l  to  the  juris 
diction  of  superior  eity  courts 
which  altei-s  this  rule.  Srdd  sec 
lions  are  to  he  construed  together 
with  and  as  adding  to  the  condi- 
tions of  steel  ion  1780,  The  sections 
of  the  C<Kle  that  refer  to  the  super- 
ior city  courts,  distribute  between 
local  courts  and  the  supreme  ctmrt 
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and  otlierA,  upon  the  conditiona 
named,  the  general  jurisdiction  de- 
acribed  in  section  1780,  and  are 
not  intended  to  change  any  of  the 
conditions  of  said  section.  Bntohi 
V.  Mex.  Natl  Cvn$tr.  Co.,  281. 

2.  Section  1780  is  an  expression  of 
legislative  intent  that  the  courts  of 
this  state  shall  have  no  jurisdiction 
of  sue  1 1  actions,  except  as  herein 
provided,  and  consent  of  a  de- 
fendant that  a  court  may  proceed 
with  such  an  action,  will  not  affect 
the  duty  of  the  court  to  carry  out 
that  intent,  though  the  cause  of 
action  be  of  such  kind  as  courts  of 
this  state  in  general  have  jurisdic- 
tion of.     Jb. 

M.  Where  certain  of  several  joint 
plaintiffs, — e.  ^.,  joint  owners  of  a 
vessel,  for  nn  injury  to  which 
Iteyond  the  juriBdiction  of  this 
state,  the  action  is  brought,  are 
non-residents,  and  the  remainder 
are  residents,  it  cannot  be  said  that 
the  plaintiffs  collectively  are  resi- 
dents.    Ih, 

Power  of  court  over  fordgn  ejceeutora 
and  adtnini$tratori.  See  Fitelier  v. 
Fischer,  74;  Gray  v.  Ryle,  198. 

See  Affidavits  and  Dbfositioms  ; 
Corporations,  4-7;  Bxamina- 

TIOV   BBFORB  TRIAL. 


JURY. 
See  Trial. 

LANDLORD  AND  TENANT. 

1.  In  an  action  for  damages  from 
negligence  6f  defendant,  the  land- 
^  lord,  in  permitting  the  ceiling  of  a 
1  store  to  become  and  remain  broken, 
80  that  it  fell  upon  plaintiff,  the 
tenant,  to  his  great  hurt,  &c  ,  the 
plaintiff  alleged  in  the  complaint 
that  at  the  time  of  the  making  of 
the  lease,  the  defendant  had  orally 
agreed  lo  repair  and  keep  in  repair 
the  ceilinff.  Ip  the  written  \onsc 
the  plaintiff  had  agreed  to  make 
certain  repairs,  in  which  thecciliifg 
was  not  included,  but  it  nowhere 
appeai*ed  that  defendant  had  agreed 
in  writing  to  make  any  repairs: 
Beldy  that  there  was  no  ground  of 


recovery.  There  was  no  legal 
obligation  whatever  upon  defend- 
ant to  make  such  repairs  and  if 
such  a  covenant  had  been  made, 
the  damages  suffered  would  not 
have  fallen  within  its  scope.  Kabui 
V.  Froit,  72. 

When  a  window  or  wiudow-sasb 
in  a  building,  because  of  its  not 
being  kept  in  a  safe  and  proper 
condition,  fell  out,  and  striking 
plaintiff,  inflicted  severe  injuries, 
it  being  the  duty  of  the  tenants, 
defendants,  to  keep  the  premises 
in  good  repair,  and  safe  condition: 
— Held,  that  they,  the  tenants 
occupying  the  premises,  were 
guilty  of  negligence,  in  failing  to 
keep  and  maintain  in  good  repair 
aud  condition  the  said  window  and 
window -sash,  and  were  liable  to 
answer  to  the  plaintiff  for  the  in- 
juries and  damages  resulting  from 
the  fall  of  said  sash  upon  her.  It 
ieenUy  that  if  one  uses  ruinous 
premises,  as  a  tenant,  he  cannot 
avoid  the  consequences  of  a  want 
of  care  in  the  use,  by  showing  that 
the  landlord  had  covenanted  to 
repair.     Odell  v:  Holomon,  110. 

8.  The  rule  as  between  lessor  and 
lessee  is,  that  the  lessee  is  not 
bound  to  pay  either  the  extra  or 
regular  croton  water-rate  except 
upon  covenant,  or  unless  there  are 
circumstances  which  raise  an  im- 
plied promise  so  to  do.  Whcru,  at 
the  time  of  the  making  the  lease, 
a  meter  is  upon  the  premises,  and 
the  lease  contains  a  covenant  by 
the  lessee  to  pay  '*  the  regular 
annual  rent  or  charge  .  .  .  for 
Croton  water,"  and  there  is  no  evi- 
dence that  the  lease  does  not  con- 
stitute the  whole  of  the  contract  be- 
tween the  parties,  the  lessee  having 
expressly  ohligated  himself  to  pay 
a  jiart  of  the  water  rate,  the  im- 
plication is,  that  he  was  not  to  pay 
the  other  part,  viz. :  the  extra,  or 
meter  rate.  And  this  rule  will 
obtain  between  the  purchaser  of  the 
premises  from  the  original  lessor, 
and  the  assignee  of  tlie  lessee. 
Moffatt  V.  Henderson,  211. 

4.  A  sum  of  money  was  deposited  by 
tenant  **as  security  for  the  pay- 
ment of  rent,   according    to    the 
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proTisioDS  aod  conditions  of  the 
lease,  said  secority  to  be  paid  back 
to  the  tenant  on  the  full  compli- 
ance with  the  ijrovisions  of  the 
lease  on  the  part  of  the  tenant/^ 
Tenant  wtis  dispossessed  during 
the  term  for  non-payment  of  rent 
to  an  amount  smaller  than  the  de- 
posit. No  other  covenants  of  the 
lease  were  broken.  Held,  that  the 
deposit  was  not  forfeited,  but  tb^t 
the  landlord  could  only  deduct  the 
amount  of  rent  due  from  the  de- 
posit. 8coU  V.  McntdU,  448. 
Duty  of  landhrd  of  tenemeiU  hornet 
to  tenants  to  repair,  etc.  See  Dona* 
hu€  ▼.  KenddU,  886. 


LAW  MERCHANT. 

8ee  Seamsn. 


LEASE. 

Plaintiff's  testator,  S.,  was  in  posses- 
sion of  certain  premises  under  a 
lease  from  the  city  of  New  York, 
which  contained  a  covenant  for  a 
new  lease  for  21  years,  at  the  ex- 
piration of  the  term  granted,  such 
new  lease  to  contain  '^  a  like 
covenant  for  future  renettah  .  . 
as  is  contained  in  the  present  in- 
denture." On  the  expiration  of 
the  first  lease  in  1840,  a  new  lease 
was  executed  containing  a  cove- 
nant for  a  siogle  renewal  for  21 
years,  and  about  the  time  of  the 
expiration  of  said  second  lease,  in 
1861,  another  lease  was  executed 
containing  no  covenant  for  re- 
newal. In  an  action  for  the  ref- 
ormation of  said  Inst  two  leases 
by  inserting  therein  covenants 
which  would  secure  to  plaintiffs  a 
further  renewal  of  21  years  from 
the  expiration  of  the  last  term, 
upon  the  ground,  among  others, 
that  said  second  lease  should  have 
contained  a  covenant  for  renewaU 
in  conformity  wittt  the  provisions 
of  the  firnt  leasf*.  instead  of  a  cov- 
enant for  a  single  renewal.  Hehl^ 
that  plaintiffs  were  not  entitled  to 
relief.     That  the  fuct  thut  plain t- 


ifTa  testator  held  under  said  leases 
till  the  time  of  his  death  in  1868, 
without  objection,  is  evidence  of 
acquiescence,  or  of  such  laches,  as 
to  place  the  relief  asked,  within 
the  discretion  of  the  court.  That 
before  the  reformation  of  an  instru- 
ment in  writing  can  he  decreed,  it 
must  be  proved  that  both  parties 
agreed  to  something  different  from 
what  was  expressed,  and  the  proof 
should  leave  no  roi>m  for  doubt. 
That  the  const luction  of  the  cov- 
enant in  the  first  Jease,  contended 
for  by  plaintiffs,  would  create  a 
perpetuity,  which  is  not  favored 
by  the  law.  That  such  an  action 
is  barred  by  the  expiration  of  ten 
years  from  the  time  the  cause  of 
action  accrued,  viz.,  when  the 
defect  was  discovered  ;  which  in 
this  case  was  when  plaintiff's  test- 
ator accepted  the  second  lease  con-/ 
taining  the  alleged  insufiicient 
covenant  as  to  renewal.  Syme  v. 
Mayor,  289. 
Right  of  leasehoMer$  to  damage*  earned 
by  debated  railroads.  See  Taylor 
V.  Metr.  El  E,  R.  Co,,  311. 

See  Taxes  and  Assbssxbnts. 


LIBEL  AND  SLANDER. 

1.  In  an  action  a^^ainst  a  company 
formed  for  the  purpose  of  dis- 
tributing newspapers,  etc.,  printed 
by  others,  for  damages  for  the 
publication  of  a  libel,  the  plaintiff 
must  prove  that  some  one  other 
than  plaintiff  has  read  the  lihe)  in 
some  of  the  papers  that  defendant 
has  published ;  and  it  is  not  cnoutjli 
to  show  that  defendant  has  sold 
many  copies  of  the  paper  contain- 
ing it,  there  being  no  presumption 
that  every  paper  so  sold  and  every 
part  of  it  has  been  read.  (Per 
Thuax,  J.)    PreacoU  v.  Toueey,  12. 

2.  In  an  action  for  a  libel  imputing 
unchastity  to  a  woman,  it  is  error 
to  admit  evidence  to  show  that 
plaintiff's  general  reputation  for 
chastity  is  good,  for  the  purpose  of 
rebutting  evidence  of  the  specific 
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AcU  of  lewd  nest,  introduced  by 
defendant  in  justification ;  but  this 
error  18  cured  by  the  admission  of 
evidence  for  defendant  attacking 
plaii)tilf'8  general  reputation  for 
chastity.  (Per  Truax,  J.)  lb. 
'  3.  In  an  action  for  libel  evidence  of 
plaintiffs  social  position  and 
standing  is  inadmissible.  (Per 
Tbuax,  J.)    lb. 

4.  It  is  erfor  for  the  court  to  charge 
that  in  arriving  at  the  amount  of 
damages,  a  good  way  for  the  jury 
was  to  bring  the  question  home  to 
themselves,  and  say  for  what  sum 
would  they,  with  their  knowledge 
of  the  world  and  of  mankind,  and 
of  the  result  of  a  defamation,  be 
willing  to  be  libeled,  as  the  plaint- 
iff was  libeled.  (Per  T^dax  and 
IXORAHAM,  JJ.)     tb. 

0.  The  law  has  conferred  on  business 
corporations,  as  well  as  on  indi- 
vidual bankers  and  merchants,  the 
right  of  protection  against  all  ag- 
gressions, affecting  their  business 
or  property,  and  they  may  main- 
tain actions  for  libels  in  all  cases 
necessary  for  the  protection  and 
preservation  of  their  property  and 
rights,  and  to  recover  damages 
occasioned  by  the  wrongs  of 
others  ;  but  not  for  those  damages 
to  person  and  character,  for  which 
an  individual  may  recover,  uncon- 
nected with  loss  or  injury  to  prop- 
erty. Mutual  Beserve  Asso.  v. 
Spectator  C(7.,460. 

6.  A  corporation  engaged  in  busi- 
ness, in  which  credit  is  material  to 
its  success,  may  maintain  an  action 
of  libel,  without  proof  of  special 
damage,  where  the  language  used 

,  concerning  it  is  defamatory  in 
itself,  and  injuriously  and  directly 
affects  its  credit,  and  neceRsarily 
and  dii-ectly  occasions  pecuniary 
injury  ;  but  in  all  other  cases  the 
averments  and  proofs  of  malice 
and  special  damage,  are  necessary. 
lb. 

7.  The  averments  and  allegations  of 
the  complaint  in  this  case,  /teld^ 
sufficient  and  within  the  rules  laid 
down  as  above,  and  show  that  the 
publication  of  the  libel  complained 
of,  caused  direct  pecuniary  damage 
to  the  plaintiff,     lb. 


LIEN. 

Bee    Attornkt    amd    Clixmt;   lU- 
chanicb'  Likns;    N.  Y.  Cmr; 

TaXBB  and  AB8B88KBKTfi. 

LIMITATIONS   OF  ACTIONS. 

Action  to  re/arm  leaaOy  when  sulfjeei  to 
ten  yean  limitation.  See  ^j^  ▼. 
Mayor,  389. 

See  Taxes  and  AsaESSMSirvB. 

MANDAMUS. 

Bight  of  teacher  wrongfully  romoMd  ta 
mandamus  against  prim^pal of  ediool 
and  Ward  trusteee.  See  Matter 
of  Oleeee,  478. 

See  CoBFORATioNs;  Taxes  and  A«- 

8E88MEHT6. 

MARRIED  WOMEN. 
See  HusBASD  akd  Wm. 

MASTER  AND  SERVANT. 

See  COKTRACTS. 

MAXIMS.' 


Causa  proxima  non  remota 
See  Snowdon  ▼.  Qwan,  187, 


MECHANICS'  LDBNS. 

1.  In  an  action  brought  to  foreclose  a 
mechanics'  lieu  filed  under  chapter 
815,  Laws  of  1878,  in  which  the 
plaintiff  has  tiled  a  lis  pendens  with 
the  comptroller,  it  is  not  necessary 
for  a  lienor  made  a  defendant  in 
such  an  action,  and  named  as  such 
in  the  lis  pendens  ^Xtid  by  the  plaint- 
iff, to  thereafter  bring  a  separate 
action  on  his  own  claim  and  lien, 
and  file  a  notice  of  the  pendency 
thereof  with  the  comptroller.  Mc- 
'Dei-mott  V.  McDonald,  158. 

2.  If  such  a  lienor  appears  and  an- 
swers in  the  action  brought,  and 
sets  forth  his  claim  and  hen,  he  is 
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•atltled  in  the  absence  of  other  ob- 
jections to  a  jutigroent  in  said  ac- 
tion according  to  the  date  of  filing 
his  lien,  when  all  parties  who  have 
filed  claims  nnd  liens  are  made 
parties  defc^ndants,  and  have  ap- 
peared and  answered  the  claims  at 
that  point  of  time,  become  the  sub- 
ject of  adjudication.  The  court 
must  determine  tlieir  validity,  their 
amounts,  and  their  priority  as  liens. 
lb. 
8.  The  mechanics*  lien  law  of  1875 
was  not  repealed  by  Laws  1880, 
ch.  480,  and  still  remains  appli- 
cable to  the  city  of  New  York. 
Accordingly  a  verification  under 
the  general  law  of  1880,  **  that  the 
statements  therein  contained  are 
true  to  the  best  of  his  knowledge, 
information  and  belief,"  not  being 
in  accordance  with  the  form  pre- 
scribed by  the  Law  of  1875,  the 
claim  so  verified  gives  no  lien. 
The  statute  of  1875  requires  that 
the  verification  shall  be  true  t(»  the 
knowledge  of  the  person  making 
the  same,  and  a  verification  that 
**  the  (tame  is  true  to  the  best  of 
his  own  knowledge,'*  is  insufii- 
cicnt  and  confers  no  lien.  Keogh 
v.  Main,  183. 


MUNICIPAL  CORPORATIONS. 
See  Nbw  Tobk  City. 


NEGLIGENCE. 

1.  All  that  the  law  requires  of  a  per- 
son using  the  highway  crossing  a 
railroad  track,  is  a  reasonable  use 
of  the  senses*,  to  ascertain  if  a  train 
is  approaching;  and  if  obstructions 
prevent  such  person  from  seeing 
the  approaching  train,  until  he  ar- 
rives at  the  track,  he  is  not  charge- 
able with  negligence  for  not  seeing 
it  before.  But  if  the  obstruction 
be  one  which  in  an  inconsiderable 
space  of  time  will  be  removed. — 
6.  g.,  a  train  in  motion, — one  using 
the  crossing  is  called  upon  by  com- 

-    mon  prudence  to  wait  during  that 
time,  and  a  dismiiss:il  of  iiis  com- ; 
plaint  upon   the   ground   that  he ' 
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failed  in  this,  will  be  upheld. 
Hamm  v.  N.  Y,  C.  li.  R  Co.,  78. 

2.  A  person  injured  by  a  passing 
horse-car  while  taking  part  in  a 
procession  or  parade  upon  the  pub- 
lic .<)treets,  is  to  be  held  to  the  same 
proof  to  establish  his  case  as  an 
ordinary  passer-by.  In  these  cases, 
the  plaintiflf  must  establish  by  a 
preponderance  of  testimony  that 
he  was  free  from  all  negligence, 
and  ttiat  the  defendant  was  guilty 
of  negligence  in  the  premises.  The 
statute  provides  for  protection  of 
street  railroad  cars,  from  proces- 
sions and  parades,  as  also  for  meas- 
ures to  be  taken  by  processions  and 
parades  for  protection  and  escort 
by  the  police,  while  using  the 
«treetB  on  their  march  (Ijowt  of 
1872,  chap.  n90).  Braicn  v.  Broad- 
way, dte,  R.  R.  Co.,  106. 

8.  To  start  a  street  car  suddenly  when 
a  passenger  is  getting  off  from  the 
same«  is  negligence.  Munrtfe  v. 
Third  Aw.  R.  R  Co.,  114. 

4.  The  fact  of  a  passenger  getting 
off  a  car  while  still  in  motion  is 
not  per  m,  and  as  matter  of  law, 
negligence  on  the  pttrt  of  the  pas- 
senger, but  is  a  question  for  the 
jury.     lb. 

5.  The  degree  of  care  and  caution  re- 
quired under  all  the  circumstances 
is  also  a  question  for  the  considera- 
tion of  the  jury.     lb. 

6.  In  general,  negligence  is  a  mixed 
question  of  law  and  fact,  and  is  to 
be  determined  by  a  jury,     lb. 

7.  To  justify  a  nonsuit  on  the  ground 
of  contributory  negligence,  it  must 
appear  so  clearly,  that  no  construc- 
tion of  the  evidence,  or  inference 
from  the  facts,  would  justify  a  con- 
trary conclusion,     lb. 

8.  The  plaintiff,  a  bright  and  intel- 
ligent child,  under  five  years  of  age, 
while  engaged  In  play  with  other 
children,  in  broad  daylight,  and 
while  running  about,  went  into  an 
excavation  made  by  defendants  in 
the  highway,  near  the  curbstone 
of  the  sidewalk  in  front  of  plaint- 
iff's residence.  The  excavation  had 
been  there  for  some  time,  and 
plaintiff  had  been  warned  by  her 
parents  and  others  not  to  go  upon 
the  street  upon  that  account,  and 
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was  there  without  their  permission. 
The  jury  found  ft  verdict  for  plaint- 
iff,— Held,  on  appeal,  thnt  notwith- 
staniliDg  the  uuusuai  inteliigcnce 
of  the  infant,  ti:crc  is  no  iiutUority 
requiring  thut  a  rliild  of  her  years 
sbould  be  held  suijutis;  that  plaint- 
iff had  the  rigiit  to  use  the  side- 
walk even  for  play;  also  that  the 
question  whether  or  not  the  plaint- 
iff or  her  parent,  or  both,  were 
negligent ,  was  properly  left  to  the 
jnry.     liyder  v,  M'tyoVy  220. 

9.  The  principles  and  uuthorities  as 
to  rigiits  and  obligutions  iu  these 
cases  of  infants  not  9ui  juris^  re- 
viewed and  stated  by  the  court. 

10.  The  plaintiff  was  employed  by 
the  defendants  to  run  an  elevator 
in  their  place  of  business,  a.d 
while  so  engaged  the  chain  by 
which  it  was  lield  broke,  appar- 
ently without  cause,  and  ihe  car 
fell,  whereby  plaintiff  was  Heveroly 
injured,  to  recover  damages  for 
which  injuries  this  action  was 
brought.  The  elevator  was  new, 
and  was  made  by  competent  mann- 
facturera,  upon  an  order  from  de- 
fendants for  a  first-class  machine, 
and  there  was  evidence  showing 
that  it  was  such,  and  in  all  respects 
fitted  for  the  work  for  which  ii 
was  made,  and  that  defendants 
were  so  informed  by  said  manu- 
facturers, upon  an  examination 
made  by  them  at  defendant's  re- 
quest. The  evidence  showed  that 
defendant's  head -engineer,  who 
had  entire  clinrge  of  the  machinery 
of  tl>e  house,  stated  before  and 
afte:  the  hap[)ening  of  the  acci- 
dent, that  the  chain  was  not  strong: 
enough  for  the  work  of  the  house. 
At  the  time  of  the  accident  the 
car  was  deseending  without  freight, 
and  there  was  no  flaw  in  the  broken 
link  of  the  chain.  A  verdict  was 
directed  for  d<*fendants.  Held, 
error,  that  thoii-rh  it  was  not  neg- 
ligence for  defendants  to  rely  on 
ihe  supposition  thiit  the  elevator 
had  been  properly  constructed, 
and  to  permit  their  emph^yees  to 
use  it  without  examination,  yet 
the  evidence  was  such  as  to  raise, 
for  the  consideration  of   the  jury. 


questions  as  to  the  Biiffident 
strength  of  the  chain,  as  to  notice 
to  defendants,  through  the  knowl- 
edge of  its  agent,  the  head-en- 
gineer, as  evidenced  by  bis  said 
statements,  and  as  to  defendants^ 
negligence  iu  using  the  chain  after 
such  notice.  Ddaney  r.  SiUaa^ 
341. 

11.  Sedgwick,  Ch.  J.,  dissenting, 
wrote  for  affirmance,  holding  that 
as  there  was  no  evidence  that  the 
bead -engineer  had  seen  any  signs 
of  weakness,  or  insufficiency  in 
tiie  chain,  unless  its  size  waa  such 
a  sign,  the  defendants  can  only  be 
charged  with  the  fact  that  the 
head -engineer  had  the  <*piiUon  that 
the  chain  was  too  light  for  the 
work  of  the  house,  and  as  against 
that,  they  were  justified  in  relying 
upon  the  opinion  of  the  makers  of 
the  elevator,     lb. 

12.  As  bearing  on  the  question  of 
defendants'  negligence,  plaintiff 
offered  to  show  that  immediately 
after  the  accident,  the  chain  which 
broke  was  replaced  by  a  larger  and 
stronger  one  : — Held^  that  the  evi- 
dence wa.s  properly  excluded.     lb. 

13.  One  of  defendants'  witnesses  was 
asked  if  there  was  any  doubt  in 
bis  mind  as  to  the  capacity  of  the 
elevator  to  carry  any  weight  of  a 
certain  kind  of  iron  that  could  be 
put  on  if,  which  was  objected  to 
as  irrelevant  and  immaterial.  Hdd^ 
that  such  an  objection,  not  touch- 
ing the  competency  of  the  evi- 
dence, furnishes  no  ground  for  re- 
versal,    lb, 

14.  When  a  window  or  window-sash 
in  a  buihiing.  because  of  its  not 
being  kept  in  a  safe  and  proper 
condition,  fell  out,  and  striking 
the  plaintiff,  inflicted  severe  in- 
juries, and  it  being  the  duty  of 
the  tenants,  defendants,  to  keep 
the  premises  in  good  rep»dr,  and 
safe  condition  : — Hddy  that  they, 
the  tenants  occupying  the  prem- 
ises, were  guilty  of  negligence,  in 
failing  to  keep  and  maintain  in 
good  rei)air  and  condition  the  said 
window  and  window-sash,  and 
were  liable  to  answer  to  the  plaint- 
iff for  the  injuries  and  damages 
resulting  from  the  fall  of  said  i 
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upon  her.  It  mwim,  one  using 
premises  as  tenant,  in  ruinous  con- 
dition, cannot  avoid  liability  for 
want  of  care  in  use,  by  showing 
that  landlord  covenanted  to  repair. 
Odell  V.  Solomon,  119. 

IdalnlUy  of  landlord  to  tenant  for 
neglect  to  repair.  See  Ealui  v. 
Froit^  72. 

Liability  of  dtyfor  not  clearing  M0, 
etc,^  in  front  of  premises  owned  by  it. 
See  Heintze  v.  Mayor,  295. 

General  principles  as  to  negligence  and 
contributory  negligence,  and  damages 
for  personal  injuries.  See  Smith  v. 
Smith,  508. 

Action  by  administrator  for  enusing 
death  by  negligence — elenaUd  rail- 
road stairway— absence  of  evidence 
bearing  either  way,  as  to  contribu- 
tory negligence — questions  of  fact 
and  of  law.  McMahon  v.  N.  Y,  EL 
R  E.  Co,,  507. 

See  Tbkbitbnt  Houses. 


NEWSPAPERS. 
See  Libel  and  Slaitdbb. 

NBW  TRIAL. 

1.  A  motion  for  a  new  trial  on  tlie 
ground  of  objectionable  conduct 
on  the  part  of  a  juror,  must  be 
made  to  the  court  at  special  term, 
either  upon  a  cnse  settled,  or  affi- 
davits, or  both,  and  cannot  be  en- 
tertained on  appeal  from  a  judg- 
ment and  from  an  order  denying  a 
motion  for  a  new  trial  upon  the 
minutes.  Paulitsch  v.  N,  T.  C, 
dtc.  R,  JR.  Co.,  241. 

2.  Where  the  facts  sought  to  be 
proven  upou  a  new  trial,  were  di- 
rectly involved  in  the  main  issue 
litigated  upon  the  former  trial,  and 
had  they  existed,  should  have  been 
then  and  there  established,  it  is  :i 
serious  question  whether  a  motion 
is  not  too  late  in  any  aspect  of  the 
case.  Northampton  Bh  v.  Kidder, 
246. 

8.  If  a  party  having  an  election  to 
pursue  -  one  of  several  courses, 
adopts  one  of  them  at  a  stage  of 
the  litigation,  at   which  the  elec- 


tion must  be  made,  he  is  deemed 
to  have  waived  all  others,  and  this 
rule  must  be  strictly  enforced,    lb. 

4.  It  is  claimed  in  this  case  that  the 
counsel  for  appellant  omitted  to 
prove  at  the  trial,  the  actual  pay- 
ment of  a  valuable  consideration 
for  the  bonds,  for  the  conversion  of 
which  respondent  brought  this  ac- 
tion, and  the  amount  thereof,  in 
consequence  of  the  statements  made 
by  respondent's  counsel  to  the 
effect,  that  he,  the  said  counsel, 
did  not  attack  the  good  faith  of 
the  defendants.  Held,  tliat  assum- 
ing this  statement  to  have  been 
made,  the  defendants  had  no  right 
to  be  misled  thereby,  inasniucli  as 
good  faith  and  the  actual  payment 
of  value  on  the  faith  of  the  bonds, 
and  the  proof  thereof,  were  neces- 
sary to  the  establishment  of  the 
defense,  and  plaintiff's  counsel  was 
under  no  duty  to  inform  the  de- 
fendants spcciflcally  and  aceunitely 
as  to  the  exact  requirements  of 
their  defense  in  the  case.    lb. 

5.  A  claim  was  made  that  defend- 
ant'S'COUMsel  whs  misled  at  the  trial 
by  the  action  of  the  trial  judge,  in 
ordering  a  verdict  subject  to  the 
opinion  of  the  court  at  general 
term.  Held,  untenable.  If  de- 
fendant's counsel  considered  such 
a  disposition  of  the  case  involved, 
a  sacrifice  of  some  right  or  advan- 
tage of  the  defense,  he  should  have 
drawn  the  attention  of  the  court 
to  the  same,  and  requested  a  differ- 
ent disposition,  which  he  omitted 
to  do.     lb, 

6.  At  the  general  term,  the  question 
relating  to  tiie  burden  of  proof  was 
sharply  contested  between  the  par- 
ties, and  the  court  held  that  de- 
leiKlauts  were  bound  to  prove  their 
good  faith  and  the  payment  of  a 
valuable  consideration  for  the 
bonds,  and  also  held  that  there 
was  no  such  evidence  (49  Super, 
Ct.  838).  Held,  that  to  grant  a 
party  a  new  trial  after  such  a  deter- 
mination, to  enable  him  to  give 
proof  of  what  he  considered  and 
treated  as  immaterial  upon  the 
first  trial,  althougli  fully  involved 
in  the  issues,  cannot  be  sanctioned 

\      by  authority,  but  on  the  contrary 
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would  establish  a  dang^erous  pre- 
cedent. In  every  such  case  a  party 
must  he  held  bound  by  the  course 
and  action  pursued  by  bis  counsel. 
lb. 


NEW  YORK  CITY. 

L  Section  28  of  the  charter  of  1873, 
as  reenHCtc'd  in  section  48.  of  chap- 
t**r  410  of  the  Laws  (if  1883  (Con- 
solidation Act),  under  which  the 
present  con  iroversy  arose,  provides 
in  siii>stancc  that  the  heads  of  all 
departments  shall  have  power  to 
appoint  and  remove  all  chiefs  of 
burcHus,  clerks,  &c.,  in  their  re- 
spective departments,  but  no  regu- 
lar clerk  or  iiead  of  bureau  shall  be 
remove!  until  he  has  been  in- 
forraecl  of  the  cause  of  the  pro- 
posed removal  and  has  been  al- 
lowed an  opportunity  of  making 
an  explanation.  The  relator  was  a 
regular  clerk  under  the  comptroller 
wirhin  the  raenning  of  section  38. 
The  only  questions  presented  by 
the  record  in  this  case  .are, — 
Whether  the  relator  was  sutficieutiy 
informed  of  the  cruse  of  his  pro- 
posed removal  and  whether  he  was 
allowed  a  sufficient  opportunity  of 
mukin<r  an  explanation.  Upon 
these  qufstionstiie  decision  of  the 
Court  of  appeals,  People  ex  rel. 
Thomas  Kceih  tj.  Huhert  O. 
Thompson,  Com*r  of  Public  Works 
(not  yet  reported),  controls.  Held^ 
in  accordance  with  the  hitter  de- 
cision, that  no  trial,  not  even  a 
summary  one,  was  contemplated 
by  section  28.  Peajtle  ex  rel.  Emmet 
V.  Camjibell,  82. 

2.  No  testimony  is  required  to  be 
taken  as  to  the  basis  of  the  comp- 
troller's action;  it  is  enough  that 
be  as8i<rn  a  sufHcient  cause  for  the 
removal,  and  furnishes  to  the  rela- 
tor an  opportunity  for  explanation. 
Ih. 

H.  The  relator  had  no  absolute  right 
to  an  adjournment,  nor  any  further 
notice,  as  in  his  petitloh  he  con- 
cedes that  he  had  hud  many  inter- 
views with  the  comptroller,  in  each 
of  which  he  had  protested  against 
the  charge  made  against  him,  and 


therefore  was  well  aware  of  tlM  fall 
extent  of  such  charge,  and  a!l  he 
could  do  was  to  deny  the  same, 
but  the  comptroller  possessed  the 
power  to  determine  the  weight  to 
be  given  to  such  denial  and  the 
whole  matter,  upon  facts  within 
his  own  knowledge  or  information 
stitisfactory  to  himself,  which  he 
fWas  not  bound  to  diseloaa.     Ih, 

4.  The  information  given  to  the  re- 
lator of  the  cause  of  the  propooed 
removal  need  not  be  given  in  writ- 
ing. In  this  case,  the  conversation 
preceding  the  service  of  the  formal 
notice  of  May  15,  1883,  conveyed 
sufficient  information  to  relator  of 
the  cause  thereof.     lb. 

5.  The  refusal  of  the  comptroller  to 
hear  the  relator  through  ooaeael 
was  not  an  abuse  of  his  discretion- 
ai7  powers,  and  does  not  consti- 
tute a  sufficient  ground  for  revers- 
ing the  removal  thereafter  m»ie. 
76. 

6.  The  question  of  the  reasonableness 
of  the  time  allowed  for  making  an 
explsnaticm  rests  to  a  great  extent 
in  the  discretion  of  the  officer 
clothed  with  the  power  of  removal, 
and  unless  such  discretion  is  ab- 
used, the  courts  will  not  interfere. 
Jb. 

7.  Review  of  statutes  in  regard  to  the 
removal  of  incumbents  holding 
office  under  the  city  government. 
Charter  of  1857  (chap.  446,  Si  20, 
21);  charter  of  1870  (chap.  137, 
§29)  Laws  of  1873  (chap.  835, 
§§  25,  28,  32);  construction  of  the 
latter,  by  the  court  of  appeals,  in 
People  ex  rel.  Mayor,  &c.  c.  Nich- 
olas, 79  N.  T.  583.     lb. 

8.  The  Commissioner  of  Public 
Works,  in  the  exercise  of  a  sound 
disci etion  may  place  a  water-meter 
in  any  imilding  in  the  city  of  New 
York  (except  private  dwellings), 
where  water  is  fornisbed  for  busi- 
ness con.«umption  at  the  expense  of 
the  owner  or  occupants  of  such 
buildings;  and  this  is  so,  though 
the  sole  actual  consumption  uf  the 
water  so  supplied  is  for  the  uses  of 
the  employees,  etc.,  in  ^d  build- 
ing. The  statutes  confirming  ih'.s 
discretionary  pctwerupon  the  Ooro- 
missiouer  uf  Public  Woi|^  art  cot 
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imeonstitiitioiial.  .BHZt.  Thomp- 
Am,  165. 
•  The  department  of  Public  Works, 
and  the comxuiHsioDer  thereof,  uod- 
er  the  Laws  of  1870,  its  pucoessor; 
the  laws  and  rules  and  regulations 
in  respird  to  water  meters  and  rents 
for  water,  and  authority  and  power 
of  the  Commissioner  of  Public 
Works  in  the  premises,  considered 
by  tile  court.     lb. 

10.  One  of  the  objects  and  eff^'cts  of 
Laws  1870,  eh.  883,  §  18.  and 
Laws  1973,  ch.  835,  §  7;^,  is  to 
mnke  tiie  *  zpense  of  placing  a 
water-meter  upon  any  of  the  pre- 
mises specified  in  said  acts  in  New 
York  City,  and  the  charge  for  ex- 
tra consumption  of  Croton  water 
over  and  above  the  quantity  cov- 
ered by  the  re;;uhir  building  rale, 
a  lien  upon  the  Innd.  Moffat  v. 
Heuderwn^  211. 

11.  Tbere  is  nothing  in  said  acts  or 
any  other  statutes,  whirh  makes 
the  actual  consumer  of  the  extra 
water  personally  liable  for  the 
water-rates.     Ih. 

12.  The  lien  aforesaid  which,  with 
the  power  to  cut  off  the  water  sup- 
ply, is  the  only  means  of  enforc- 
ing payment  of  any  such  extra 
water-rent,  is  given  by  virtue 
of  the  taxing  power  of  the 
state,  as  in  the  case  of  regular 
water-rents,  by  reason  of  the  bene- 
fit accruing  to  the  property  on 
which  it  is  imposed,  lb. 

13.  The  Department  of  Ducks  of  the 
City  of  New  York  has  no  power  to 
grant  a  ferry  franchise,  or  the  ex- 
clusive use  of  piers  or  bulkheads 
to  persons  running  a  ferry  without 
a  franchise,  or  to  errect,  maintain, 
or,  reconstruct  structures  for  ferry 
purposes.  Cunard  3.  S.  Co,  v. 
Voarhis$,  253. 

14.  Public  grants  should  be  inter- 
preted most  favorably  to  the  pub- 
lic interest,  and  are  not  to  be  en- 
larged by  doubtful  implication. 
No  distinct  thing  or  right  will  pass 
by  implication.  In  such  case,  the 
words  should  be  construed  by 
their  most  natural  and  obvious 
8ense,an(l  whatever  is  necessary  for 
the  enjoyment  of  the  thinjr  gran  led, 
will  be  implied  iu  the  graiit.     lb. 


15.  In  the  grant  of  the  principal 
thing,  an  accessory  thing  necessary 
to  its  use  may  be  implied,  but  the 
grant  of  the  principal  thing  will 
not  be  implied  from  the  special 
grant  of  the  thing  which  is  merely 
accessory.     2b. 

10.  In  the  case  at  bar,  the  thing 
granted  was  the  use  of  the  side  of 
a  pier  for  erecting  a  ferry  rack,  a 
thing  accessory  to  the  use  of  a 
ferry.  Held,  that  the  franchise  or 
privilege  for  the  use  of  the  land 
required  for  the  erection  and  main- 
tenance of  a  ferry-house  could  not 
be  regarded  as  included  by  impli- 
c:itir>n  in  that  grant,  even  if  the 
Dock  Department  had  power  to 
"rant  ferry  franchises  or  the, ex- 
clusive use  of  tl)e  bulkhead,  or 
pier,  or  any  part  thereof,  to  per- 
sons running  a  ferry  without  a 
ferry  franchise.     lb. 

17.  In  an  action  against  the  City  of 
New  York  to  recover  damages  for 
personal  injuries  sustained  by  clip- 
ping U])on  ice  which  had  formed  ou 
the  side-walk  in  front  of  a  build- 
ing the  title  to  which  was  in  the 
city  and  which  was  used  as  a  pub- 
lic school  building.  Ihfd,  that 
notwithstanding  the  city  ordinance 
requiring  owners  or  occupants  of 
dwellings  to  remove  snow  (»r  rain 
which  shall  freeze  on  the  side-walk, 
within  four  hours,  under  penalty, 
etc. -the  city  cannot  be  held  in 
such  an  action  as  this,  without 
proof  of  actual  or  constructive 
notice  of  the  condition  of  the  side- 
walk before  the  happening  of  the 
accident;  and  further,  that  the 
mere  fact  of  ownership  by  the  city 
raises  no  presumption  of  notice. 
Heiiitze  v.  Mayor,  205. 

18.  Although  the  streets  of  New 
Y«»rk  are  held  by  the  municipal 
corporation  in  trust,  to  be  used 
solely  as  public  streets,  and  can  be 
applied  to  no  purposes  inc^msistent 
with  street  uses,  yet  the  lighting 
of  the  streets  is  one  of  those  uses 
to  be  exercised  under  legislative  . 
authority;  and  within  the  discre- 
tion given  by  the  legislature  as  to 
the  mode  and  manner  of  lighting 
the  stre'jts,  the  city  antlioiiiics 
have  full  power  in  the  matter,  ex- 
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oept  that  tbej  may  not  authorize 
any  strncture  to  be  erected  which 
is  subversive  of  and  repugnant  to 
the  uses  of  a  Btreet  as  an  upen 
public  street.  TuUle  v.  Bru$h  Co.^ 
464. 

19.  Whether  the  poles  complained  of 
erected  under  legislative  and  muni- 
cipal authority,  are  ihconsislent 
with  the  uses  of  the  street  ns  a 
street,  is  larfi^'ly  a  question  of  fact, 
but  HS  they  do  not  close  the  street 
to  any  appreciable  extent  or  seri- 
ously affect  the  light  or  air  of  or 
access  to  plaintiff's  property,  the 
action  of  the  city  authorities  is 
conclusive.     Ih. 

20.  Whether  the  use  of  the  street  by 
defendants  for  the  purpose  of  sup- 
plying electricity  to  private  jjer- 
sons  IS  a  use  included  within  the 
object  of  the  grant,  may  well  be 
doubted.     lb. 

21.  A  teacher  in  a  public  school  in 
New  York  city  cannot  be  removed 
by  the  trustees  of  the  ward  in  which 
such  school  is  situated,  except  by 
the  approval  in  writing  of  a  ma- 
jority of  the  inspectors  of  the  dis- 
trict, and  the  approval,  on  appeal, 
of  the  Board  of  Education;  and  a 
transfer  involving  loss  of  rank  and 
pay,  is  a  removal  from  the  position 
occupied,  within  the  meaning  of 
the  statute.     Matter  of  Olee»e,  473. 

22.  A  teacher  so  attempted  to  be  re- 
moved has  a  remedy  by  mandamus 
to  compel  the  principal  of  the 
school  and  the  trustees  of  the  ward 
respectively,  the  former  to  place 
sucli  teacher's  name  upon  the 
monthly  pay-rolls,  and  the  latter 
to  certify  said  pay-rolls  to  the  in- 
spectors of  the  district.     Ih. 

28.  The  legislature  has  no  power,  so 
far  as  the  rights  of  abutting  owners 
are  involved,  to  authorize  the  use  of 
the  streets  of  the  city  of  New  York 
for  the  erection  of  poles  to  conduct 
telegraph  and  telephone  wires,  the 
legislative  authority  over  the 
streets  being  limited  to  a  regula- 
tion of  use  for  which  the  streets 
are  held  by  the  city  in  trust,  which 
18  to  appropriate  and  keep  them 
open  as  public  streets;  and  such 
erection  of  telej^raph  poles  is  not  i\ 
street  use,  and  does  not  come  within  i 


the  terms  of  the  trust.  A  td»- 
graph  company  cannot  therefore 
invoke  the  equitable  power  of  the 
court  to  restrain  interference  by 
a1)utting  owners  with  its  poles  in 
city  streets;  even  though  ita  lines 
have  been  erected  under  legislative 
sanction.  Metr.  TeL  d  T.  Co.  ▼. 
Ths  ColuM  Lead  Co.,  48a 

See  Mechanics'  Liknb  ;  Tazxs  akd 
ABBJcasMBim. 

NON-RESIDENT& 

-SeePABTisa. 

NON-SUIT. 

See  Nbgligsncb. 

NOTICE. 

See  Arbitratiok;  Banks  and  Bask- 
ing; Negligbncb;  N.  Y.  Citt. 

NUISANCE. 

See  Landlord  and  Tenant. 

OBJECTIONS  AND  EXCEPTIONS. 

1.  Where  the  court  charges,  and 
errorreously,  as  to  the  methoil  <*i 
ascertaining  damages,  to  \(hicli  no 
objection  is  taken,  and  in  response 
to  a  request  to  charge  as  to  another 
matter,  refuses  such  request,  stat- 
ing that  defendant  may  have  an 
exception  (Per  Ingraham,  J.),  and 
also  an  exception  to  the  *^  method 
of  ascertaining  damages  charged,'- 
defendant  is  entitled  on  appeal  to 
the  benefit  of  an  exception  to  such 
erroneous  charge  as  to  damages, 
without  formally  noting  his  excep- 
tion in  the  settlement  of  the  print- 
ed case.     PruooU  v.  To%uey,  12. 

See  Eyidbncb,  8. 

OFFICERS. 
See  New  York  Cnr. 

PARTIES. 

1.  Where  certain  of  seTeral  joint 
plaintiffs, — t,  ^.,  joint  ownetsof  a 
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Tflmel,— for  an  injury  to  which 
beyond  the  jurisdiction  of  this 
state,  the  action  is  brought,  are 
non-residents,  and  the  remaiuder 
are  residents,  it  cannot  be  said  that 
the  plaintiffs  collectively  are  resU 
dents.  Brooks  v.  Mex.  NatH  Contr, 
Co.,  281. 

See  Banks  and  Bankinq;  Mbchan- 
ics'  LiSNs;   Seamen. 

PARTNERSHIP. 

1,  Where  one  member  contributes 
only  money  to  the  partiiership  and 
the  other  member  contributes  time, 
labor  and  skill,  but  no  money,  each 
contribution  is  to  be  set  against 
the  other,  and  in  case  of  failure 
each  loss  is  to  be  borne  exclusively 
by  the  loser  without  any  right  to 
contribution  from  the  other; 
though  the  member  contributing 
money  has  only  onr-fourth  **  inter- 
est in  the  business,"  and  the  mem- 
ber contributing  time,  etc.,  has 
three  fourths.  The  rule,  however, 
is  not  inflexible,  and  eacii  case  is 
to  be  decided  from  its  own  circum- 
srances  and  the  intent  of  the  parties 
to  be  deduced  therefrom.  ManUy 
V.  Taylor,  26. 

2.  Real  estate  purchased  with  funds 
of  a  partnership  engaged  in  dealing 
in  personal  property,  which  real 
estate  was  purchased  for  partner- 
ship purposes,  and  which  is  used 
and  treated  as  belonging  to  the 
firm,  is  deemed  to  be  personal 
property,  and  the  property  of  the 
firm,  although  it  stands  in  the 
name  of  one  partner.  It  is  a  ques- 
tion of  intention  to  be  determined 
by  the  evidence.  Rank  ▼.  Qrote. 
275. 

8.  The  partner  holding  title  is  a 
trustee  for  the  firm  and  its  cred- 
itors, and  when  this  trust  is  dis- 
charged by  the  payment  of  the 
debts,  and  the  settlement  of  the 
claims  of  the  partners  as  between 
themselves,  the  character  of  realty 
again  revives.     Ih. 

4.  Where  real  property  is  so  pur- 
chased, used  and  treated,  the  mere 
fact  that  the  respective  interests  of 
the  partaera  iu  such  real  property 


differ  from  their  interests  in  the 
business,  does  not  justify  the  con- 
clusion that  such  real  estate  is  held 
by  them  as  tenants  in  common,  and 
not  as  partners.     Ih. 

5.  In  this  action  of  ejectment  brought 
by  a  devisee  and  heir  of  on^  of  the 
partners,  held  that  the  evidence 
was  sufficient  to  show,  ne  matter  of 
law,  that  the  real  property  in  ques- 
tion was  partnership  property,    lb. 

6.  Where  a  person  purchases  goods 
from  one  doing  business  ostensibly 
in  his  own  name,  but  iu  fact  with 
a  special  partner,  of  which  said 
purchaser  is  ignorant,  it  is  doubt- 
ful if,  when  sued  by  both  partners 
for  the  price,  the  purclmser  can 
counter-claim  an  indebtedness  of 
the  general  partner  incurred  prior 
to  the  consignment  of  the  goods. 
But  such  indebtedness  cannot  be 
so  counter-claimed,  where  it  appears 
that  the  purchaser  was  informed  at 
the  time  of  the  sale  of  the  existence 
of  a  special  partner,  though  not  of 
her  name.    lioHenberg  v.  Blocks  357. 

7.  Where  an  action  is  brought  by 
the  general  and  special  partner,  a 
statute  of  the  foreign  state,  under 
which  the  partnership  was  formed, 
requiring  all  actions  to  be  brongLt 
by  the  general  partner  alone,  cannot 
be  used  to  support  a  plea  of  mis- 
joiner  of  parties  plaintiff,  though 
it  appears  on  the  face  of  the  com- 
plaint that  the  partnership  was 
formed  under  said  foreign  stat^ 
utes.     lb, 

8.  Where  the  proof  in  an  action  by 
the  general  and  special  partners 
shows  a  non-compli»nce  with  the 
statute  in  regard  to  the  kind  of 
capital  contributed  by  the  special 
partner,  which  results  in  said  spe- 
cial partner  being  made  a  general 
partner,  it  is  not  a  variance  though 
the  complnint  rests,  solely  on  the 
existence  of  the  special  partner- 
ship,    lb. 

See  Rbb  Adjudicata. 

PATENT. 

1.  Where  a  controversy  arises  out 
of  an  express  contract,  in  regard  to 
the  use  of  a  patent  ri^ht,  the  state 
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courto  lutTe  full  power  and  juris- 
diction  to  determine  the  iwues  and 
grant  the  appropriate  relief,  al- 
though patent  riglita,  may  cuiuein 
question.      Creighton    v.     Ilaffffer- 

8.  Plaintiffs*  cannot  obtain  relief 
both  in  reficission  and  affirmance  of 
contrHCt,  they  must  make  their 
•lection.  If  they  elect  for  rescission 
they  can  have  no  injunctive  relief, 
and  if  for  affirmance,  the  rescission 
must  be  stricken  out.  and  they 
may  have  injunctive  relief,     lb. 

8.  Ill  ^tKer  case  plaintiffs  are  en- 
titled to  an  assessment  of  damaffes 
to  ihe  time  of  entry  of  judgment. 
ih. 

4.  Accounting  in  this  case  held  to 
be  erroneous.  Reasons  stated,  and 
correct  rule  for  the  measurement 
of  damages  stated,  and  judgment 
modified.     Ih. 

PERPETUITIES. 
See  LBA0B. 

PLEADING. 

1.  The  question  of  the  sufficiency 
of  the  complaint  may  be  raised 
where  a  demurrer  to  the  answer  is 
interposed.     Petersen  v.  8uan^  46. 

2.  To  justify  judgment  on  an  an- 
swer as  frivolou-',  it  must  be  clearly 
bad,  not  en  I  ling  for  deliberation 
upon  the  issues  it  attempts  to 
make.     Wyckoffv.    Andrews,  196. 

8.  Accordingly,  where,  in  an  action 
aguinst  the  indorsers  on  a  prom- 
issory note,  the  complaint  does 
not  allege  demnnd  of  payment, 
protest  and  notice,  but  pleads  a 
waiver  thereof  in  writing  by  de- 
fendants, **  at  or  about  the  date  of 
the  maturity  of  said  note/'  and 
does  not  allege  any  promise  of 
pMjment  by  defendants,  dehors  the 
note,  judgment  cannot  be  rendered 
upon  an  answer  as  frivolous,  which 
in  substance,  alleges  that  such 
waiver  was  not  in  fact  made  until 
after  the  maturity  of  said  note, 
alt  hough  at  ( he  time  of  such  waiver, 
defendants  thought  that  said  note 
had  not  matured.     lb. 


4.  An  alleged  canso  of 
'*  that  by  false  and  fraudulent  re- 
presentations defendant  had  in- 
duced plaintiff  to  sign  a  bond, 
conditioned  for  the  payment  of 
$t,700,  and  also  a  mortgage  npon 
plaintiff's  real  estate,  to  secure  the 
payment  of  the  bond,  which  were 
made  and  executed,  to  a  third 
person  by  defendant's  requesr,  tu 
whom  defendant  delivered  them, 
receiving  from  such  third  person 
$1,700,  for  the  same,"  may  be 
joined  in  the  same  complaint  with 
a  second  cause  of  action  for  the 
conversion  of  personal  property  of 
the  plaintiff  by  the  defeadant 
(Code,  f  484,  subd.  6  ;  Clcreland 
e.  Barrows,  59  Bar,  374).  The 
plaintiff  had  a  property  iu  the 
bond  after  execution  and  before 
delivery  (Decker  o.  Matthews, 
12  N,  F.  818),  and  the  com- 
plaint alleges  that  defendant 
obtained  the  bond  from  her  by 
false  pretenses,  thereby  taking  and 
tortiously  converting  the  same.  De 
Silver  v.  Holden,  236. 

5.  Upon  demurrer,  the  presumption 
that  plaintiff  will  be  obliged  td 
pay  said  bond,  will  be  held   suffi- 

,cient   to    take  the    place    of  an 
allegation  of  damnge.     Ih. 

6.  Where  the  complaint  avers '^  that 
with  intent  to  deceive  and  defraud 
the  plaintiff,  defendant  falsely  and 
fraudulently  stated  and  represented 
certain  matters  of  fact,  as  to  bis 
own  financial  condition,  and  as  to 
property  owned  by  him,"  etc.,  such 
an  averment  implies  a  charge  that 
the  defendant  knew  the  represen- 
tations to  have  been  falt«e,  or  that 
he  knowingly  made  them.     lb. 

7.  While  a  denial  in  the  following 
form,  '^  defendant  denies  each  and 
every  allegation  therein  contnined. 
except  as  hereinafter  admitted.'' 
may  not  be  technically  correct 
under  the  Code,  $  500,  yet  if  snrh 
part  of  the  answer  be  indefinite 
and  uncertain  the  proper  remedy 
is  by  motion  under  §  148,  and  not 
by  the  exclusion  of  evidence  at  the 
trial.     8pUs  V.  Roberts,  801. 

8.  Where  a  pei-son  purchases  goods 
f  I  om  one  doing  business  ostensibly 
in  his  own  name,  but  in  fact  with 
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ft  •peoial  jiBXtner,  of  which  said 
purchaser  is  ignerflint,  it  is  doubt- 
ful if,  when  sued  by  both  partners 
for  the  price,  the  purchaser  can 
counter-claim  an  indebtedness  of 
the  general  partner  incurred  prior 
to  the  consiprnment  of  the  goods. 
But  such  indebtness  cannot  be  so 
counter-claimed,  where  it  appears 
that  the  purchaser  was  informed 
at  the  time  of  the  sale  of  the  exis- 
tence of  a  s[)ecial  partner,  though 
not  of  her  name.  Botmberg  ▼. 
Block,  857. 

9.  Where  an  action  is  brought  by  the 
general  and  S|>ecinl  partner,,  a 
statute  of  tiic  foruign  state,  under 
which  the  partnership  was  formed, 
requiring  all  actions  to  be  brouglit 
by  the*  general  partner  ah>ne,  can- 
not be  used  to  support  a  plea  of 
misjoinder  of  parties  plaintiff, 
though  it  appears  on  the  face  of 
the  complaint  that  tlia  partnership 
was  formed  under  said  foreign 
statutes.     lb. 

10.  Where  the  proof  in  an  action  by 
the  general  and  special  partners 
shows  a  non-compliance  with  the 
statute  in  regard  to  the  kind  of 
capital  contributed  by  the  special 
partner,  which  results  in  said 
special  partner  being  made  a  gen- 
eral partner,  it  is  not  a  variance 
though  the  complaint  rests  solely 
on  the  existence  of  the  special 
partnership.    lb. 

11.  A.  denini  of  each  and  every 
allegation  of  the  complaint,  except 
as  admitted,  qualified  or  ex  plained, 
is  not  a  good  deitial  and  raises  no 
isBue.  Hoffman  v.  N.  T.  L,  K, 
dl^W.  R  R.  Co,,  403. 

12.  A  ruling  denying  plaintiff^s  mo- 
tion for  judgment  on  the  pleadings, 
in  such  a  case,  when  made  in  due 
season  at  the  opening  of  the  trial, 
is  to  be  tested  on  appeal  by  the 
answer  as  it  then  stond,  and  not 
us  it  would  have  been  if  changed 
by  an  amendment  that  was  not 
granted  or  asked,     lb. 

13.  But  after  the  denial  of  such  a 
motion,  if  plaintiff  fails  to  make 
a  case  and  his  complaint  is  dis- 
missed, the  court  on  appeal  in  ilie 
interest  of  justice  shotild  nl'o^v  t'le 
defective  denial  to  be  amended  6o 


as  t«  ttand  as  tha  plaadar  intand- 
ed  a  general  denial,    lb. 

14.  Upon  an  appeal  from  the  judg- 
meuc  entered  upon  a  decision 
overi'uling  a  demurrer  to  the  an- 
swer tiie  question  whether  tho 
complaint  contains  a  statement  of 
a  cause  of  action  may  be  con- 
sidered; this  is  so,  where  the 
complaint  has  been  anr>ended  and 
a  demurrer  to  the  original  com- 
plaint was  ovcriuled  and  the 
amended  complaint  contuins  the 
statements  then  held  to  set  forth 
a  cause  of  action.  Parmms  v. 
Hayen,  29. 

15.  The  complaint  described  certain 
real  property  and  stated  plaintiff's 
title  and  right  of  poRsession  to  an 
undivided  third  part  thereof,  and 
alleged  that  the  defendants,  Grote 
and  Kapp,  had  taken  possession  of 
the  whole  of  the  same,  and  denied 
all  right,  title,  and  interest  in  the 
plaintiff,  etc.,  and  in  a  separate 
section  alleged  that  the  defendant 
Levinus,  **is  wrongfully  in  actual 
possession  of  a  portion  of  said 
premises,  under  and  by  virtue  of 
the  wr<ittgful  assumption  of  autii- 
ority  ov(M*  said  premises  by  the 
other  defendants  herein,  and  in 
defiance  of  the  plaint iff^s  rights, 
and  refuses  to  surrender  the  same 
after  demand  duly  made  upon  him 
for  possession  of  said  premises. 
Defendant  Levinus  demurred  to 
the  complaint  on  the  ground,  1st. 
Tlnit  it  did  not  state  facts  sufil- 
cient  to  constitute  a  cause  of  ac* 
tion  against  him,  2nd.  Misjoinder 
of  cause  of  action  and  parties. 
Heldy  that  on  demurrer  the  com- 
plaint was  good  umler  our  present 
system  of  pleadings.  Further  lield, 
that  though  the  land  of  which  in 
part,  the  appellant  is  in  posses- 
sion, is  definitely  described,  but 
there  is  indefinitenessof  that  part, 
this  is  not  ground  of  demurrer. 
It  9eeniSf  that  it  furnishes  ground 
for  a  motion  to  make  more  definite 
and  certain.  Rank  v.  Levinus,  159. 

Action  to  open  account  stated^  plead- 
ings in.  See  Carpenter  y.  Kent,  371. 

Action  fifjainst  executors  in  whicb  it  is 
S'ti/ght  to  eh/trge  tJiem  personally 
with,  neglect  in  management  of  prop- 
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«rey  of  eiUUm, 
Kendall,  88^. 


See   Donohue  t. 


See    Banks    and  Banking;    Libbl 
AND  Slandbk,  Trial,  8. 


PRACTICE. 

See  Appbal;  Arkrst;  Attachmbnt; 
Bill  of  Particulars;  Contrmpt; 
Ejbctmrnt,  2;  Examination  be- 
FOUB  Trial  ;  Execution  against 
THB  Person:    Inspection  op 
Writinos;  Mechanics' Liens; 
Pleading,  7 ;  8tay  of  Pro- 
OBBDiNos ;    Supplement- 
ary    Proceedings  ; 
Undbrtaking«. 


PRESUMPTIONS. 

See  Adtbrsb  Possession;  Arrest; 
Taxbs  and  Assessments. 


PUBLICATION. 
See  Libbl  and  Slander. 

PUBLIC  POLICY. 

See  Contracts;  Lbasb;  N.  Y.  Citt, 
14. 

QUESTIONS  OP  FACT  AND  OF 
LAW. 

See  LiBBL  AND  Slander,  4 ;  Nbgli- 
gbnob. 

RAILROADS. 
See  Nbgcigbncb;  Eminent  Domain. 

REAL  ESTATE. 

See    Partnership;    Statute   of 
Frauds. 

REFORMATION     OF     INSTRU- 
MENT. 

See  Lbasb, 


RBLXASB. 

1.  A  release  of  every  thing  due  or  to 
become  due,  uuder  a  specific  ooo* 
trart,  m  which  the  parties  to  the 
release  are  jointly  interested,  which 
interest  was  in  dispute  between 
them,  releases  all  benefits  there- 
after accruing  from  it  whether  the 
parties  knew  that  there  would  be 
any  such  benefits  or  not.  Kibbe  ▼. 
Bowen,  422, 

2.  Conceding  that  the  |>arty  seeking 
the  protection  of  the  release,  and 
who  received  such  subsequent 
l>enefits  from  the  contract  in  ques- 
tion, occupied  a  fiiluciary  relation 
to  th(?  person  claiming  a  share  in 
such  benefits,  yet  the  release  can- 
not be  set  aside  where  the  settle- 
ment was  apparently  fair,  and  tliere 
is  nothing  to  show  that  the  party 
setting  up  tiie  release  knew  such 
benefits  would  accrue,     lb. 

8.  A  party  cannot  rescind  a  settle- 
ment and  avoid  his  release  on  the 
ground  of  fraud,  without  restoring 
or  offering  to  restore  the  consider- 
ation that  was  {^aid  him.     Ih, 

REMOVALS. 

See  Nbw  York  Cnr. 

REPLEVIN. 

See  ARRBST;  UNDBRTAUNOb 

RES  ADJUDICATA. 

The  complaint  alleged  an  agreement 
between  plaintiff  and  defendant, 
whereby  the  plaintiff,  in  considera- 
tion of  certain  services  to  be  ren- 
dered by  him  in  defendant's  busi- 
ness, was  to  be  paid  one  half  of  the 
profits  thereof,  after  making  cer- 
tain deductions,  and  it  stated  the 
amount  of  said  profits  and  of  said 
deductions,  and  demanded  judg- 
ment for  the  balance.  The  answ<>r 
set  up  ns  a  defense  in  bar,  a  judg- 
ment in  a  former  action  brought 
by  plaintiff  against  defendant  to 
recover  the  same  profits  upon  an 
allegation  of  co|>artuership«  in 
which   former  action  a  judgmeur 
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of  dissolution  and  no  acconnting 
was  Hsked  by  plaintiff.  It  ap 
penred  that  the  proof  in  the  two 
actitina  waa  identical,  except  that 
in  the  present  action  n<>  reference 
was  made  to  a  copartnership,  and 
the  referee  in  this  action  found 
that  the  proof  in  the  former  action 
sustained  the  allegations  of  the 
complaint  herein.  Upon  a  trial  of 
the  tirst  action,  judgment  was  en- 
tered; which,  after  reciting  the 
finding  of  the  referee  that  there 
was  no  copartnership,  dismissed 
the  complaint.  Held,  that  said 
judgment  was  not  a  bar  to  the 
present  action;  that  the  present 
cause  of  action  was  not  litigated 
in  said  former  action ,  and  could 
not  have  been  without  an  amend- 
ment of  the  complaint,  wiiich 
would  not  have  been  proper,  and 
which,  in  any  event,  plaintiff  was 
not  bound  to  ask  for.  Marah  v. 
Masterion^  187. 

REVISED  STATUTES  AND 
SESSION  LAWS. 

Laws  of  1813,  JS206,  207,  Streets 

of  N.  Y.  City,  .466 

Laws  of  1842,  ch.  165  .  458 

Laws  of  1842,  ch.  224  .   166 

I^ws  of  1848,  ch.  40,  S  2  •  -33 
Laws  of  1848,  ch.  195,  §  2  .  .  205 
Laws  of  1849,  ch.  383  .   166 

Laws  of  1851.  ch.  386  .  .  481 
Laws  of  1853,  ch.  101,  §  10  .  297 
Laws  of  1857,  ch.  446,  §§  20-21  86 
Laws  of  1860,  ch.  90  .  .  486 

Laws  of  1862,  ch.  172  .  436 

Laws  of  1864,  ch.  351,  §  16  .  297 
Laws  of  1867,  ch.  657  .  .  205 
Laws  of  1867,  ch.  908,  §  4  .390 

Laws  of  1870,  ch.  137,  §29  .86 
Laws  of  1870,  ch.  137,  J  32  .87 
Laws  of  1870,  ch.  137  .  .  168 
Laws  of  1870,  ch.  883,  §  13  168,217 
Laws    of    1870,    ch.    470,    §  2, 

subd.  6 286 

Laws  of  1871,  ch.  381,  §  1  .  403 

Laws  of  1871,  ch.  881,  §  16  .  898 
Laws  of  1871,  ch.  574,  $0  .168 

Laws  of  1872,  ch.590  .  .  108 
Laws  of  1872,  ch.  885  .   814 

Laws  of  1873.  ch.  112.  J  4  .  477 

Laws  of  1873,  cii.  335,  §{  25,  23    bl 


Laws  of  1878,  ch.  885,  {{  41,  77,  90 
Ljiws    of   1878,    ch.    885,  §§  73, 

110 169 

Laws  of  1873,  cli.  335,  §  73  217,  467 
Laws  of  1873,  ch.  837  .  314 

Laws  of  1874,  ch.  275  .814 

Laws  of  1875,  ch.  371  .  454 

Laws  of  1875,  ch.  379,  §  5  .186 

Laws  of  1875,  ch.  606  .  314 

Laws  of  1778,  ch.  125,  §  1  .'467 

Laws  of  1878,  ch.  315  .  153(/0 
Laws  of  1879,  ch.  478  .  467 

Laws  of  1879,  ch.  512  .  472 

Laws  of  1880,  ch.  486  .   186 

Laws  of  1882,  ch.  410,  {48  .87 
Laws  of  1883.  ch.  73  .  .  .  472 
Laws  of  1882,  ch.  409,  §  257  .  454 
Laws  of  1883,  ch.  410  .  477 

Laws  of  1882,  ch.  410,  $  652      .  390 
Buffalo   Mechanics^   Lien    Act, 
Laws  of  1880,  Vol.  L  ch.  143, 

§8 156 

3  Edm.  733  .  .  .88 
2  R.  S.  71,  §  16  .  231 

2  R.  S.  81,  $  60  .  234 

2  R.  8.  135,  §$  6-8  .  .  .  130 
2  R.  S.  449,  J  17       .    .232 

SALE. 

1.  Plaintiff  paid  to  defendant  $750 
in  consideration  of  her  agreement 
tliat  plaintiff  might  have  the  op- 
tion of  buying  certain  land,  for 
the  sale  of  which  to  her,  defendant 
had  a  contract  from  the  owner 
thereof,  and  upon  which  land  there 
was  certain  machinery,  the  prop- 
erty of  defendant.  Tlie  agreement 
contained  this  clause:  *' Should 
you  decide  not  to  purch.-iKc  the  said 
properties,  then  the  $750  to  be 
paid  to  me  on  the  delivery  of  this 
letter,  are  forfeited  by  you  and  be- 
long to  me.  You,  however,  can 
take  the  machinery  on  said  prop- 
erties, and  dispose  of  the  same  at 
your  pleasure.''  Defendant  elected 
not  to  take  the  land,  but  thrQUgh 
his  affent  took  possession  of  the 
machinery.  In  an  action  for 
breach  of  warranty  of  title  to  said 
machinery,  Htld^  tliat  there  was 
an  executed  contract  of  sale  of  said 
machinery,  and  that  defendant  be- 
ing in  possession  of  the  same  at 
the  time  of  the  sale,  a  warranty  of 
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title  is  implied  ;  that  said  $7.*:0 
WHS  not  in  be  considered  as  Uqut- 
dated  damni^es  merely.  Bechet  v. 
Smithers,  381. 

2.  Evidence  that  plaintiff  at  or  ins- 
fore  the  timtMif  mnlciD*;  the  asrrefi- 
ment,  stated  that  he  desired  only 
the  hind,  and  cared  nothing  for  tlie 
niHcbinery,  was  inadmissable  to 
show  that  the  tranMuction  was  not 
a  sale  of  9uch  machinery.     Ik 

3.  The  mere  fnct  that  the  property 
was  shortly  thereafter  taken  from 
plaintiff,  in  an  action  by  a  third 
party,  whicli  plaintiff  called  npon 
defendant  to  defend,  does  not 
prove  a  breach  of  said  warranty  of 
title,  it  not  appearing  that  the  title 
of  the  present  defendant  to  the 
pro(>erty  was  litigated  in  thut  ac- 
tion, Hnd  it  affirmatively  appearing 
in  this  action  that  said  defendant 
had  good  title  at  the  time  of  the 
itale.     lb. 

Safe  before  probate  by  one  named  ds 
executor,  when  made  valid  by  rela- 
tion, by  iubsequeut  qual\fUation  of 
same  person  as  executor.  See  Thomas 
V.  N.  r.  Life  In:  Co.,  225. 

Wrilteu  warranty  quality  on  sale  per- 
sonal property— modification  of  by 
oral  testimony — name  hnofcn  to  trade 
denoting  quality — oljjection  to  recov- 
ery in  action  for  breach  of  warranty 
that  note  given  in  payment  of  goods 
had  not  matured. — Sale  for  account 
warrantor  in  case  of  breach^  reqtd- 
sites  of— measure  of  damages.  See 
Bacf^  V.  Levy,  619.    . 

See  Estoppbl;  Statutb  of 
Frauds. 

SCHOOLS. 
See  N.  Y.  Crnr. 

SEAMEN. 

1.  Under  the  law  merchant,  it  is  the 
duty  of  every  ship-owner  or  mas- 
ter to  provide  for  a  seaman  who 
becomes  sick  or  wounded  or 
m  limed  in  the  discharge  of  his 
duty,  whether  at  home  or  abroad, 
at  sea  or  nn  lan<l, — if  it  be  not  by 
his  own  fault, — suitable  care, 
medicines  and  medical  treatment, 


including  nursing,  diet  ftod  lodg- 
ing. Pkersen  v.  8w€m,  46. 
.  Where  a  seaman  sues  an  owner  of 
a  vessel  for  breach  of  an  obiigarlon 
which  does  not  rest  upon  express 
contract  but  is  implied  by  the  law- 
merchant  from  the  relation  of 
owner,  or  master,  and  seaman,  a 
demurrer  on  the  ground  that  all 
the  owners  are  not  made  defend- 
ants will  not  lie.     A. 


SECURITY. 
See  Lakdlobd  ai^o  Tksaxt, 

SECURITY  FOR  COSTS. 

In  order  to  require  plaintiff  to  gire 
security  for  costs,  it  must  appear 
that  at  the  time  the  action  was 
commenced,  he  was  a  persoo  le- 
siding  without  the  st^ite  {Code,  { 
8268),  or  that  after  the  commence- 
ment of  the  action  he  ceased  to  be 
a  resident  thereof  {God€^  $  o269). 
Meld,  by  the  court  in  this  case,  that 
neither  of  these  conditions  or  facts, 
were  proven  ;  also  that  as  defend- 
ant proceeded  to  the  trial  without 
making  the  application,  he  there 
by  waived  his  right  to  require 
security.  Fitnimmons  v.  Curley, 
429. 

SHERIFF. 

In  an  action  against  the  sheriff,  the 
complaint  alleged  the  failure  of 
the  sheriff  to  make  return  of  the 
execution,  within  the  statutory 
time,  and  also  alleged  that  be  had 
collected  a  laige  part  of  the  judg- 
ment, which  he  refused  to  pay 
over,  viz.  :  more  than  $1,500. 
The  answer  alleged  that  the  sheriff 
had  collected  said  sum,  which  he 
held  subject  to  his-  fees,  and  that 
he  had  delayed  making  his  return 
pending  the  decision  of  the  judge 
to  whom  he  had  applied  to  tax  his 
fees.  The  proof  showed  the  above 
facts,  and  that  after  the  commence- 
ment of  the  action  the  sheriff^s 
fees  were  duly  taxed.  Evidence 
was  also  received  that  the  sheriff 
ha<}   actually   levied  on  sufficient 
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pro|i6rty  to  pay  the  judgment  in 
full  and  his  fees  as  so  taxed,  which 
fact  was  contCvSted  by  defendant. 
The  jury  gave  plaintiff  a  verdict 
of  the  full  amount  of  his  judg- 
ment Defendant  contended  that 
the  judgment  was  not  secuudtim 
allegata  et  pr0haia,  and  that  plaint- 
iff, not  having  a  cause  of  action  at 
the  time  of  commencement  of  the 
action,  could  only  recover  nominal 
damages.  HM^  untenable,  and 
that  the  judgment  must  be  sus- 
tained.    Davi»  V.  Bowe^  208. 

STATUTE  OP  FRAUDS. 

The  defendant  contracted  and  agreed 
orally  with  one  Dash,  the  assignor 
of  plaintiff,  that  he  and  Dash, 
should  become  jointly  and  equally 
interested  in  the  losses  or  profits 
on  the  sale  of  certain  real  estate 
purchased  by  Dash  ;  that  they 
would  divide  any  profit  or  bear 
any  loss  equally,  that  might  arise 
therefrom.  In  the  subsequent  sale 
of  the  property  made  with  the 
knowledge  and  consent  of  the  de- 
fendant, there  was  a  loss,  one  half 
of  which  defendant  promised  to 
pay.  Held^  that  this  contract  was 
valid  and  binding  and  not  within 
the  statute  that  provides  that  all 
contracts  or  agreements  for  the 
sale  of  any  lands  or  of  any  interest 
in  lands  must  be  in  writing. 
Bdbc^h  ▼.  Read^  126. 

dae  CONTRACTB. 


STATUTE  OP  LIMITATIONS. 
See  LnuTATioH  of  Aotionb. 

STAY  OP  FROCEEDmOS. 

An  action  for  limited  divorce  brought 
by  the  wife,  March  10,  1882,  for 
cruel  and  inhuman  treatment,  was 
dismissed  with  costs  against  plaint- 
iff, and  succeeded  by  an  action  for 
divorce  because  of  an  alleged 
abandonment  on  March  6,  1882, 
the  complaint  »lso  allt^gin<r  the 
failure  by  the  husband  to  support 


the  plaintiff  and  their  child  since 
November,  1882.  Held,  that  if 
second  action  rested  wholly  on  the 
allegation  of  the  abandonment  un 
March  6,  1882.  under  Hepburn  e. 
Hepburn  (54  Ho^r,,  466),  the  latter 
action  should  bo  stayed  till  pay- 
ment of  the  costs  of  the  former 
action ;  but  the  nllegations  as  to  a 
failure  to  support,  since  November, 
1882,  show  that  plaintiff  may 
have  rights  which  cannot  be  with- 
held from  her,  because  if  they  ex- 
ist, they  accrued  since  the  begin- 
ning of  the  fii-st  action  and  exist 
independently  of  the  matter  there 
litigated.     NiehoU  v.  NiehoU^  251. 

See  UHDEBTAxraGS. 


STOCK  BROKERS. 
See  Brokers. 

STOCKHOLDERS. 
See  CoRPORATioira. 

STREETS  AND  HIGHWAYS. 

See  Deed;  Eminent  Domain;  N.  Y. 
City. 

SUPPLEMENTARY    PROCEED- 
INGS. 

Proceedings  supplementary  to  execu- 
tion are  special  proceedings,  within 
the  intent  of  $  825  Code  Civ.  Pro., 
and  the  deposition  of  witnesses 
taken  thereon  must  be  filed  with 
the  county  clerk,  though  they 
were  not  used  upon  the  applica- 
tion for  the  order,  which  was 
thereafter  entered,  appointing  a 
receiver,  and  though  the  testimony 
was  taken  down  and  written  out 
by  a  stenographer  paid  by  plaint- 
iff^s  attorney.     Fitike  v.  Tviigg^  69. 

TAXES  AND  ASSESSMENTS. 

1.  A  lease  of  land  executed  by  the 
ciry  of  New  York  upon  a  statutory 
sale  of  the  premises  for  unpaid 
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taxes  is  void  when  founded  on  an 
advertisement  giving  notice  of  the 
saleof  different  premiseAclescribed  I 
in  a  certain  list,  upon  divers  days 
named  in  said  advertisemcnr,  and 
requiring  redemption  to  he  made 
on  divers  otiter  days  therein  named, 
without  designating  which  lots 
are  to  l>e  redeemed  ench  day.  But 
a  lease  so  given  has  sufficient  pre- 
sumptive vulidity  to  constitute  a 
cloud  upon  title,  and  it  may  in  a 
proper  case  be  removed  as  such. 
T&WHiktnd  V.  WilliaiM.  894. 

.  Bnch  a  lea^ie  is  still  a  cloud  upon 
title  thfMigh  the  comptroller  has 
not  after  delivery  of  the  lease 
duly  executed  the  certificnte  nec- 
essary to  cut  off  the  right  to  re- 
deem under  the  statute  {Latos 
1871,  chap.  381,  §  16).  The  lease 
is  still  valid,  excepting  there  re- 
mains a  right  of  redemption,  which 
together  with  the  invalid  lease, 
the  owner  is  entitled  to  have  re- 
moved,    lb. 

.  In  a  proceeding  by  way  of  man- 
damus to  compel  the  clerk  of  ar- 
rears to  ret^eive  certain  taxes  al- 
leged by  relator  to  lie  a  lien  on  her 
premises,  it  was  el  (own  that  the 
taxes  were  imposed  in  the  years 
1861,  1862,  1866,  1867  and  1868, 
and  there  was  no  proof  of  non- 
payment or  of  their  present  exist- 
ence. The  relator  pleaded  the 
ten  years  statute  of  limitations. 
ffeldf  that  a  mandamus  will  lie  to 
compel  the  tax  officer  to  receive 
the  tux.  People  ex  rel.  Tovomhend 
V.  Cody,  399. 

r.  It  being  'admitted  the  taxes  in 
question  once  existe<l,  in  the  ab- 
sence of  proof  to  the  contrary,  it 
will  be  presumed  that  they  con- 
tinue to  exist;  and  further,  that 
the  stntute  of  limitations  does  not 
discharge  the  debt,  nor  bar  the. 
ri(;ht  of  the  debtor  t<»  pay  it,  but 
affects  only  the  remedy  of  the 
creditor,     lb. 

\.  These  taxes  are  a  lien  on  the 
progerty  till  paid  (/>/t0«  1871,  oh. 
381,  §  1),  therefore  that  the  ri^rht 
to  remove  the  lien  continues  con- 
currently, notwithstanding  the 
statute  of  limitations.     lb. 

I.  The  right  of  the  corporation   if 


the  city  of  New  York,  to  enfoitse 
an  assessment,  and  the  lien  thereof, 
exists  for  twenty  years  after  the 
confirmation  of  the  same.  A  pre- 
sumption of  payment  theu  attacbefl^ 
which  can  be  rebutted  only  in  one 
of  two  ways:  first,  by  proof  of 
payment  oi  some  part  of  the 
claim;  or.  second,  by  a  written 
acknowledgment  of  the  indebted- 
ness, or  of  the  right  of  action  for 
the  same.  In  this.ca^e  more  than 
forty  years  had  elapsed  since  the 
assessment  was  confirmed,  and  it 
is  conceded  that  neither  payment 
of  any  pari  thereof,  nor  acknowl- 
edgment of  the  same  was  ever 
made.  HeUy  that  it  must  be  con- 
clusively presumed  that  the  assess 
ment  was  paid,  and  consequently 
was  not  a  lieu  upon  the  property 
conveyed.  Dorgdoh  v.  Baiford^ 
450. 
Right  of  grantee  to  award  of  damagea 
for  doHftg  of  road  before  eonveyanee 
to  him^  award  not  being  made  till 
after  mch  conveyance.  See  King  y. 
8t.  PatricJc:»  Cath.  cfcc.,  406. 

TELEGRAPH  COMPANIES, 

Right  to  place  and  maintain  poUe  in 
etreete.  See  TuUle  v.  Brush  Co,, 
464;  Metr.  Tel.  d  2\  Co.  v.  CoUodi 
Lead  Co.,  488. 

TENANTS  IN  COMMON. 
See  Pabtkbrship. 


TENEMENT   HOUSEa 

1.  It  is  the  duty  of  the  landlord  of  a 
tenement  house  to  keep  in  giMid  re- 
pair the  stairways,  etc.,  intended 
for  common  use,  and  he  is  liable  to 
his  tenants,  as  well  as  to  strangers 
lawfully  on  the  premises,  for  dama- 
ges caused  by  neglect  of  thi<« « obli- 
gation.    Douohve  V.  Keudall.  886. 

2.  Executors,  who,  as  su*  h,  are  in 
possession  and  control  of  such  pn-m- 
ises,  are  under  a  like  oMigaticm, 
whi«  h  may  be  enforced  against 
tlirra  personally,  even  though  un- 
•  i<  r  the  will  they  have  oo  right  to 
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make  repairs  at  the  expense  of  the 
estate.     lb, 

8.  Where  ihe  title  of  the  Hction  con 
tains  after  the  names  of  the  de- 
fendants the  words  **  executors, 
etc./'  and  the  complaint  stales  the 
former  ownership  of  the  premises 
by  the  testator,  the  appointment 
of  defendants  as  ex  cutors,  that, 
as  such,  thoy  went  into  possession 
and  control;  tliut,  '*the  defend- 
ants" were  gnilty  of  negligence 
etc.,  and  finally  demands  judg- 
ment against  *'  the  defendants," — 
if  the  proof  be  sufficient,  judgment 
is  properly  entered  against  defend- 
ants individually,     lb, 

4.  Tho  provisions  of  Laws  1882, 
ohnp.  410,  $  652,  establish  the  per- 
sonal liability  of  executors  in  pos- 
session and  control  of  tenement 
houses,  for  damages  caused  by  de- 
fective condition  of  stairways. 
(Tbuax,  J.)    lb. 

TITLE. 

Premmptians  as  to  pouemon  of,  and 
title  to  real  estate.  8ee  Bturges  v. 
Parhhurst,  306. 

See  Taxbs  and  AsssssMsnTS. 

TORTS. 

See  Damages  ;  Httsband  and  Wifb. 


TRIAL. 

1.  Where  the  testimony  of  the  wit- 
nesses is  conflicting  as  to  the  facts 
of  a  certain  interview  between  the 
parties,  the  jury  may  determine  as 
a  question  of  fact,  as  to  which  of 
the  witnesses  they  will  believe. 
McGinnU  v.  Smythe,  108. 

2.  A  party,  by  taking  the  chances  of 
a  favorable  verdict,  with  full 
knowledge  of  the  objectionable 
act  of  a  juror,  and  without  in  any 
way  objecting  to  ,it,  waives  what- 
ever objection  might  have  been 
made,  and  this,  whether  the  con- 
duct of  the  juror  complained  of  be 
considered  as  misconauct  or  as  an 
irregularity.  PaulUseh  v.  N.  T.  C. 
dke.  M.  E.  Co.,  241. 


3.  Trial  judge  has  power  to  disregard 
defects  in  the  answer,  if  any  there 
be,  not  affecting  the  suhstantinl 
rights  of  the  parties.  Spies  v. 
Roberts,  301. 

4.  Where  an  award  is  pleaded  as  a 
bar  to  the  recovery  of  greater  dam- 
ages than  are  therein  given,  and 
the  court  directs  a  verdict  in  ac- 
cordance therewith,  to  which  no 
exception  is  taken  nor  request 
made  to  go  to  the  jury,  but  plaint- 
iff asks  that  the  court  direct  a  ver- 
dict for  a  much  larger  sum,  which 
was  refused  and  an  exception  take:i, 
—unless  the  evidence  shows  ns 
mutter  of  law  that  plaintiff  was 
entitled  to  the  direction  asked,  he 
has  no  remedy  on  appeal,  though 
the  award  pleaded  is  invalid  for 
lack  of  due  notice  to  clnimant. 
Linde  v.  Rep.  F.  Ins.  Co.,  862. 

5.  In  an  action  for  damages  from  al- 
leged negligence  of  defendant, 
plaintiff's  counsel  asked  the  court 
to  charge  **  that  if  the  defendant 
here  failed  to  produce  witnesses 
that  they  could  have  done,  who 
were  in  the  employ  of  the  con  trac- 
tors at  the  time  of  the  accident  and 
who  were  present  at  the  time  of 
the  accident,  that  fact  the  jtiry 
shall  take  into  consideration  in 
coming  to  a  conclusion.^'  To  which 
the  court  replied,  **That  is  a  ques- 
tion the  jury  will  consider  for 
themselves,''  Held,  error  calling 
for  reversal.  The  case  not  dis- 
closing that  the  witnesses  were 
under  the  control  of  defendant 
more  than  of  plaintiff,  or  more  in 
their  interest,  or  more  easily  reach- 
ed by  subpcenu,  neither  side  having 
called  them,  so  far  as  the  contin- 
gencies of  the  request  are  regarded, 

the  fact  bore  against  one  party  as 
much  as  against  the  other.  The 
charge  should  not  have  allowed 
the  jury  to  use  the  fact  against  de- 
fendant, unconditionally  and  with- 
out regard  to  the  question  whether 
or  not  defendant  had  fully  met 
plaintiff's  case  irrespective  of  the 
witnesses  in  question.  Flynn  v.  If, 
Y.  El.  R.  R,  Co.,  376. 

6.  Upon  a  motion  for  new  trial, — 
Held,  if  a  party  having  an  election 
to  pursue  one  of  several  coursei. 
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